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Territories Justice

TO : Mr. G.
Mineral

C. Pa
s Advisor

5, 1989

Energy, Mines and Petroleum Products

FROM : Alexander C. Phillips
Legal Counsel
Legal Division

Re: Potential Liability Re: Abandonment of Mines

With reference to the questions you raised by your letter of
February 16, 1989, to Mr. Jeffrey G. Gilmour, our department has
reviewed the legal issues and would respond as follows:

1. Assuming the Government of the N.W.T. will continue to accept
liability in negligence as if it were a private person, there
are two potential grounds for liability in negligence with
respect to abandoned mine sites:

(i) where the G.N.W.T. is considered to be an
“occupier” of the lands on which entrance to
the mine is located and in breach of its common
law duty of “common humanity” to prevent entry
to trespassers.

(ii) where the G.N.W.T. is in breach of a statutory
duty to ensure that the mine owner erect a
suitable fence around the mine or any tailings
to prevent injury to people, domestic animals,
wild animals, fish or property, pursuant to
.SeCtiOn 35 of the Mining Safety Act, R.S.N.W.T.
1982(3), c.12.
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Where the G.N.W.T. is considered to be an occupier, liability
may also exist at common law for nuisance. If SO,
compensation may be paid to those whose use and enjoyment of
private land or public rights is being interfered with by the
leaching of heavy metals from mine tailings.

There may also be strict liability in tort based on the
principle in Rylands v. Fletcher, in the absence of any
finding of negligence, for the escape of heavy metals leached
from mine tailings deemed to be extraordinarily dangerous.

The status of IIoccupierll does not depend on ownership of the
land or premises but rater depends on its immediate
supervision and control. Hence, a tenant in possession is an
occupier. Moreover, there may be more than one occupier in
a 91ven set of circumstances.

In the absence of negligence for breach of a statutory duty
under the Mininq Safety Act , potential liability in
negligence, nuisance and strict liability at common
depends on the G.N.W.T. being deemed an “occupier’i ofl~~~
abandoned mine. In OUr view, the G.N.W.TO cannot likely be

an occupier when:

a) the property is leased and operating,
b) the property is inactive but owned privately,
c) the property has been certified as abandoned, but is

still owned by the mining company,
d) the property is abandoned and on Territorial lands under

the Territorial Lands Act,
e) the property is abandoned and on Native land sur,face

rights. .

Where the property is abandoned and on Commissioner’s lands,
potential liability as an “occupier’! , may exist, but likely
only where the G.N.W.T. is aware of hazardous tailings left
on its property and takes no steps to remedy the danger or to
prevent the escape of the heavy metals from its lands. While
third party liability may be available against the original
mining company by the G.N.W.T. , this may not be practical or
effective where the company has wound up or gone bankrupt
during the intervening years since abandonment.

In our view, a conveyance of mineral rights separate from
surface rights includes tailings even if the tailings are
discarded upon the surface of the land as waste left over
after the extraction and refining of ore. The tailings belong
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to the owner of the mineral rights, not to the owner of the
surface rights in the land. Consequently, tailings deposited
on Commissioner’s land, in our view, would remain the
responsibility of the owner of the mineral rights in the land.
Where a mineral lease has expired or a mining company has
wound up, this would likely be the Federal Government.
[Mastermet Cobalt Mines Ltd. v. Canadaka Mines Ltd. (1978),
91 D.L.R. (3d) 283 (Ont. C.A.); aff’d (1980), 121 D.L.R. (3d)
508 (S.C.C. )].

Enclosure

Alexander C. Phillips(

cc . Shane Freitag
Jeffrey Gilmour
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SEATON J.A. (orally):—I agree.
MACDONALD J.A. (orally):—I  agree.

MCFARLANE J.A. (orRlly):- Leave is grunted and the selllence
appeal is dismissed.

Appeal dismissed.

LETARTE v. THE QUEEN

[94 D.L.R. (3d) 700]

Customs and excise — Seizure of goods — Illegality —‘huckera picking up
cargo and new trailers in United States — Truckern verbally declaring
purchase of cargo and trailers but making written declarations of cargo only —
Declarants unaware that written declarations required in respect of trailers —
Customs officers seizing trailers without Informing declarants of necessity of
written declarations — Seizure improper — Customs Act, RS.C.  1970, c. C-4O,
S. 18.

NOTE: An appeal from the above judgment of Decary  J. to the
Federal Court of Appeal (Pratte and Le Dain JJ. and Hyde D. J.)
w-as allowed with costs on October 21, 1980. The judgment of the
Court was delivered orally by

PRATTE J.:—We are all of the view that the appeal should be
allowed.

It is clear that s. 18(6) of the Custo?m Act, R.S, C. 1970, c. C-
40, was not observed in the case at bar. The decision of the trial
Judge that, despite this fact, the seizure of the undeclared goods
was not legally made appears to have been based on the good faith
of the trucliem,  who failed to comply with s. 18(b). This reasoning
appeals  to the Court to be without legal validity. Under s. 180, a
seizure results from failure to comply with s. 18, regardless of
w-hether the individuals in question acted in good faith.

Counsel for the respondent argued that the seizure was prema-
ture.  In his submission, when the customs officers realized that
the truckem  concerned in this matter had made incomp ete decla-
rations, they should have brought this irregularity) to their
attention and asked them to correct it. The Court finds no support
for this argument in statute or precedent.

The appeal w-ill accordingly be allowed with costs, the decision
of the trial Judge will be quashed and the action of respondent

i di~lllissed  ~~tith  cos t s .

RE GYPSUMVILLE  TEACNERS AND GYPSUMVILLE Sctww 5J19
i

J. M. Aubry,  for appellant.
M. Kaylor, for respondent.

MASTERMET COBALT MINES LTD. V. CANADAKA MINES LTD.

[91 D.L.R. (3d) WI

Mines and minerals — Mineral rights conveyed separately from w-face
rights — Whether mineral rights Include “tailings” discarded on surface of
land.

NOTE: An appeal from the above decision of the Ontario Court
of Appeal dismissing an appeal from Boland J., 79 D. L. R. (3cI)
743, 17 O.R, (2d) 212,-to the Supreme Court of Canada (Martlancl,
Dickson, Beetz, Estey  and Lamer JJ. ) was dismissed with costs
on June 17, 1980. The following was delivered by

“ THE couRT:—we  are al] in agreement with the reasons
delivered on behalf of the Court of Appeal by Mr. Justice Lacour-
ciere.

The appeal is dismissed with costs.

George D. Finlayson,  Q. C., and Roy E. Stephemotz,  for appel-
lant.

Claude  Thomsont Q. C., and Donald Short, for respondent.
—

RE GYPSUhlVILLE DISTRICT TEACHERS’ ASSOC1ATIOS SO. 1612 OF

T1113  MANITOBA TEACHERS’ SOCIETY AND CONSOLIDATED SCIIOOI.

DISTRICT OF GYPSUMVILLE NO. 2461 et al.

RE PINE CREEK SCHOOL DIVISION NO. 30 AND PINE CREEK DIVISIOS
ASSOCIATION NO. 30 OF THE MANITOBA TEACHERS’ SOCIETY et al.

[103 D.L. R. (3d) 6721

Labour relations — Teachm — Arbitration — Act prOvirJiw ‘Or tripatiitc
representative boards of arbitration consisting of one member nominated by
each party and an impartial chairman — Parties habitually nominating same
person — Trustees’ nominee previously acting ae resource person 10 trustees in
respect of Iabour arbitrations — Whether nominees biased — Public Schools
Act, R.S. M. 1970, C. P250, s. 387. .’

NOTE: Appeals from the above decision of the Manitoba Court
of Appeal dismissing an appeal from a judgment of Kroft J., [1979] ‘
5 W.W. R. 600, to the Supreme Court of Canada (hlartland,  “
Ritchie, Dickson, Estey and Lamer JJ. ) were dismissed without
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\Yhile  the Board declared that the threats were conlrary  to the
Act it ,decline{]  to exercise its discretion to issue a direction
against further threats on the basis that there was an absence of
evidence of a history of such threats, and also because there was,
in the majority’s view, no collective agreement in existence at the
time of the decision of the Board. The respondent company
moved for judicial review of the decision. It asked for an order
quashing the decision on the grounds that the Board was either
w-ithout  jurisdiction or l)ad exceeded its jurisdiction in declaring
the collective agreement null and void from February 7, 1977, on-
~vmd. Counsel for t,he con]pany  candilily  acknowic(igwi  that when
tile matter was before the Divisional Court he was not attacking
the declaration which his client had of course asked for, nor was
he asking the Divisional Court to quash the refusai  of the Board
to issue a cease and desist order and to remit the matter to the
Board. What he was concerned with and what he wished re-
viewed was the statement by the Board in the course of its deci-
sion that the collective agreement was at an end as of February
7, 1977. Tile formai order of the Divisional Court, in effect, and
understandably based on the argument before that Court, set
aside a portion of the reasons for judgment which i)ortion, in our
view, was not necessary to the decision of the Board. The Divi-
sional  Court did not deal with the actuai  decision of lhe Board.

Counsel for all parties acknowledge that what was quashed or
set aside by the Divisional Court was not the ciecision  of the
Board declaring that there was a collective agreement in effect at
the relevant time anti refusing to issue the requcstc(i ccasc and
desist order, and it certainly was not a part of the api)lication  or
reiief sought by the company before the Board. Although we are
unhappy about the result, and we can understand the parties’
anxiety to have LJle issue raised in the appcai rcsolvcxi, we cannot
see our way clear to hearing submissions with relation to an at-
tack on a portion of the reasons of a tribunal. To proceed in such
a way could have even unhappier results from the standpoint of
practice and procedure. The judicial review process relates to at-
tacks on decisions of tribunals, and, aithougll the reasons of a tri-
bunal may be referred to to ascertain whethe~  the decision has
been arrived at by reviewable error, a portion of the reasons can-
not be attacked and quashed leaving the decision ilscif intact. We
are ail of the view that the proceeliings  were misconceived from
the date of the Board’s decision and we are not in a position to
reconstitute them.

.  . . !  ,,, . . . . . . . . .. I ,,,:41,,),11  ,.n~i~ ;In(l sf~t :Iside

MASTFXMKT COHAI,T  hlINIX  I.mr v CANA~A~A )11sss LTD i 2S?

the order of the Divisional Courl, and an orfler  is to go {Iisrnissing
the application to that Court. The COSLY in the Divisional tijur-1
are to be i)ai(i  hy the company to the rcspond(?nts in thal Court.
There is no order as to costs to or against. the ontario Labour J{e-
iations Board in the Divisional Court.

In setting asi(ie the ju(lgment  of the Divisional Court we wish
to make it ciear that we are expressing no ol)inian  on the rncriL$
of the decision of tl]at Court on the issue whic)l concerns the llar-
ties, nor on the merits of the reasons of the Ontario Lal)our Rela-
tions Boor-d  on that issue.  We upi)reciatc the assistance given t{)
Us by all counsel on lhe (]i(]icult  prel iminary l.oint raixxi }Jy t}lc
Court.

Appeal  allowed; appl  icat io)l (I is M is.w(l,

MASTERhlET COUALT MINES LTD. v. CANADAIIA illl NES LTD.

Ontrsr-r”o Court of  A)i]JPnl, Arrrup,  Laxuurcitire  (1 ad .Ilorden, J. I.,!.

~clober  12, 1978.

Mines and minerals — hlineral rights conveyed separately from nurface
rights — Whether mineral rights include “tailings” discarded on surf~e of
land.

A conveyance of “minus, minerals and mining rights, in, upon or under”  ccrLain

lands inckk?s  “kilings”,  Lhot is, fine sand containing minerals that hwl formerly
been discarded ulnm lhc surface of the land as waste  Ic(t over aflcr the cx[rac-
tion and refining of ore. A mirtcral  retains  ih chfiraclcr  M such rcgwlkw  of siz~
or economic VXIUC.  Conscvluenlly,  Lhc tailings  belong to LIIC  owner  O( lhc minf. rtil
rights, nol  10 lhc owner of (he surface  rights in lhc land,

(Pelerson hkr Silver Cdxrlf Jlining Co, [,Id. v .  fhrn  in iotr Rr[incli,,rr  {7,.  [.(,[
(1917), 41 O. L. It. 182; La Row Jfines L/d. l,. Afining  Corp. oJ Cc)Ioda  I,fd. ( 1922),
22 O,W. N. 61; .%!ymour  Af(jnff!letncrrl  I.ld.  Pt al, v. Kcntltick  cl 01 ; l’rinrrf<t,t,
Thid  I’arly,  [ 1978]  3 W.W.lL 202, dish]]

APPEAL  from a judgment of Bo]an[i, J., 17 O.R. (2d) 212, 79
D.L. R. (3d) 743, in an action  and counterclainl  to determine the
ownership of silver tailings on the surface of certain land.

George D. Finlayso}l,  Q. C., anti Roy E. Step//etZSOJl, for a[ii)cl-
Iant, plain tif~.

Claude 7’hoNIson,  Q. C., for respon(icnt,  dcfen(lant, .’
l’hc judgment of Lh12 Court was (Ielivcrc(l  by

LACOtJRCII;RJ:,  J, A.:—’i’llc  i s s u e  which f a l l s  fo r  (Ic[er))]ir):i[ion on 8
this al)peul  can tw (Iclinwl as follows: whclher  t;lilirlgs,  cwrlsisting
nf Ill@ r,()(l.!, l,>r.,  vl ..{).- ;,l, !,} ,, rif,l- 1110 ,., sl; ,!i,,, r .,,,, { ,,,.,,,,, %<.’.;.,,, ,, f- ,,,.,,
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~vllich have come from other properties and have been deposit.ed
on the surface of the ilpp6211iiIlt’S  Property, belong to t.hc appellant
ilS o}vner of the SUrfil~~  righls  or to the rcspomlcnl  :1S owner Of
the mining rights.

The lands in question consist of approximately 104 acres of
mining lands in the vicinity of the Town of Cobalt. They were
granted in the original Crown grant of 1906, in fce simple as
“mining Ian(is” under the Mines Act, R.S.O. 1897, c. 36, and, by
virtue  of s. 39 thereof, subject to a reservation of pine trees. In
1936,  the registered owner severed the surface righh  fronl the
mining rights. It is admitted that the respondent company Icases
the mining rights under an assignment of lease made in 1973 and
operates a silver refinery near Cobalt.

At the date of trial before Boland,  J., without a jury, the tail-
ings had flowed onto the appellant’s property along an old stream
bed, as a result of being sluiced down by mine operators and by
forces of nature. They consisted of a very fine sandlike material
and were mostly deposited on the lands between 1905 and 1922,
many years before the severance of the surface from the mining
rights. The tailings became, in effect, the new surface, with an
average depth of five to nine feet. During this period, the tailings
tvere viewed M waste material without economic vill~le, :111(1  as a

hindrance to the growth of vegetation and to building. At the
date of trial, because of technologi~]  advances and a dramatic
increase in the price of silver, it had become economically feasible
to process the tailings for their content of that metal.

The sections of the Co~/.veyamil/g  and  Luw @ Propcrt!/ Act,
R.S.O. 1970, c. 85, which define the meaning of “mining rights’}

and “surface rights” apply to any instrument purporting to deal
with such rights  The sections read as follows:

16. Unless the contrary appears to be the intent of the instrument, where
in a conveyance the “mining rights “ in respect of any land are granted or re-

served, the grant or reservation shall be construed 10 convey or reserve the
ores, mines and minerals on or under  the land,  together with such right of
access  for the purpose of winning the ores, mines and minerals as is inciden-

tal to a grant of ores, mines and minerals.

17. Unless the contrary appears to be the intent of t~ ~nstrumenl,  where
in a conveyance the “surface rights“ in respect of any land are granled  or

reserwd, the grant or reservation shall be construed to convey or reserve the
Innd therein described with the exception of the ores, minus  ;lI1(I nli UUrillS  on

or IIndcr  fhc Irrnd  and such right of occcss  for LIIC purpose uf winning the
ores, mines and minerals M is incidental to ~ grant  of ores, Illillcs  nnd nlincr-
ills.

(E’,,,!,l,nsi~  :ldflrll 1

MASTERME-T  COBALT MINES LTO. v CANAOAKA MINFS LTLI i2%

These provisions were in force in 1936 when the respective in-
terests were Crctit.a]:  see the (hlvejyanci?lg  and hLw of I’r(,pcrt?y

Act, R.S. O. 1927, c. 137, w+. 15 an(l 16. These two sections  have
effect only as to conveyances or instruments executed on or after
July 1, 1914, and (lo not apply to conveyances by the Cro\vn:
R.S.O. 1970, S. 19, R.S.O. 1927, S. 18.

The inst.  rumenk  dealing with the mining righLs and the sur-
face rights herein are registered un(ler  the Land  Tit/es Act,
1?.S.0. 1970, c. 234. Section 43(l)(b) of the Act. provides, infer  a/irr,

that the proper Muster of Titles may register the owner of
43(l) . . .

. . . . .

(b) any mines or minerals where the ownership of the sarnc hs-~ twen
severed from the ownership of the land,

in the same manner and with the same incidents in and wiLh which hc is l~y
this Act empowered LO register the owner of land, or as near thereto a-q cir-
cumstances admit.

The 1936 transfer under which the predecessor of the reslmn-
dent’s lessor acquired title purports to transfer to it “the minesr
minerals a?~d mining n“ghts, in, upon and under that certain lnr-
cel of land” particularly described: each parcel consists of Imrts
of a numbered mining location situate on Cobalt Lake in the
Township of Coleman, in t.hc District of Nil)issing.

The transfer of the same date under which the appellant’s l]re-
decessor acquired title purports to convey “the sur-ace n’ghts
only” to the same parts of the numljered mining locations.

The tcarncxl  triid Ju[lge, after noting that the Lund Titles Act
and the Regist?y Act, lLS. O. 1970, c. 409, were of no assistance in
the definition of the words “mining rights” and “surface rights”,
quoted the definitions of these rights containc(l  in the ~lJini~y/
Act, 1{.S.0. 1970, c. 274, s. 1, as WC]] as the definition of the wortls
“mine” and “mining” [17 O.R. (2d) 212 at p. 214, 79 D.L.R. (3d)
743 at p. 746]. These definitions are as follows:

15. the noun “mine”, except as defined in Part IX, includes any opening or
excavation in, or working of the ground for the purpose of winning,

opening uP or proving any mineral or mineral-he:.ring  substance, an(l
any ore body, mineral deposit, slratum, rock, earlh, clay,  sanfl or grarcl,
or place where mining is or may be carried on, and dl ways,  works, ma-
chinery,  idant,  Imihfings  and I]rcmiscs below or alw~c  ground lxlongin~
to or USC(I  in connection with the mine, and also any {Iuarry,  cxczva[ir,n

.

or qmning  of the gr{]umi ma~lc  for Lhc Ilur[xssc of sea rch ing  ror or r[:.
movnl O( m i n e r a l  ruck, slralum, carlh, clay, s:lntl o r  grarcl aml any
roosling  or smell ing furnacq  conccntrtitor,  mill, work nr. lJluce  usctl  for ●

or in conncclinn  with Wiishing, crushing,  si f t ing,  rwlucing.  IcnchiriK,
roils ting,  srnclling,  rc(iuing,  [rc:,~in~  or rcscarcl]  OH any ()[ XI I(II  .4111).
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Ihc vcrlj  “mine” ~nd the word “mining”, except  ns defined in part IX,
inclu[ic aNY mode or method of workin~  whcrchy  the curlh or UIIY  rock,
slralum,  stone or rnineral-bcuring  suhshncc  muy hc dislurbc{l,  removal,
wmhe{i,  siflcd,  leached,  ruaslcd,  smelted, rclirrcd,  crushwl  or (hmlt  with
for lhe purpose of obtaining any mineral t h e r e f r o m ,  whelhcr it has

been I)reviously  disturbed or not;
. . . . .

“ m i n i n g  righls”  rncrsns the ores, mirws nnd mincrnls  on or un(tcr  any
Innd Jrhere lhey nrc or hove  been dean with separately from lhe sur-
face;

. . . . .

surf:lm!  ri~hts’)  mcuns  every right in lun{l other  lhnn llw mining  rights;

The conclusion of the trial Judge  is expressed in lhe following
paragrnpil  from her judgment [p. 216 O. R., pp. 747-8 D. L.R.J:

}{avin~  considmed all Lhc evidence ns well  as the submissions of counsel, I
find the mincrrrl-benring  sand dcposils, known as tailings, wcro  ahandorred

\vaste material having IiLtle or no economic value unlil the dramatic rise in
the price of silver. 1 also tirrd the lailings  are composed of particles of silver
and other minerals. In my view, a mineral is always a mineral regardless of
its size, economic value or change in character. The wording in the convey-
ances is of paramount irnporlancc  in this case. In the ahscncc  of slrong  evi-

dence of intention to the contrary, 1 cannot see how a conveyance of “the
mines ,  rnincrals  and mining  righ~, in, NPOU and under  the lamls”  (eml)llasls
ridded), cnn rneun anything other than an exhaustive right to mine all miner-
nls upol] or umlcr  the lands, including the minurais  contained in the tailings.

Such a conveyance carries rights on the surface wtwrc  nlinerals  exist  a n d

owners of the surface nre not entitled to compensation.

The appellant’s argument, as I understand it, is twofold:
1. IL is argued  that tailings from the reduction of ore, (Ic]mited

01~ the propIxty  o f  a strunger, P:lSS LO the ~w~l~r of the sur-

face rights in the property; that “mines” and “mining rights”
refer to underground excavation, and not to the removal of
Illilleril]s  fr o l l l  the s u r f a c e ;  an(! that  the conclusion of Ll!e
trial Judge is contrary Lo the traditional tests develoiwd In
the case law to determine the meaning of “mines, minerals
and mining rights, in, upon and under” the Ian(Is.

2. The learned Judge erred in failing to give weight to the evi-
dence of the appellant’s witnesses, who gave evidence con-
cerning a practice in the mining industry ~ICh res]wct  to tail-

i n g s .

The \vor(ls “mine”, “ m i n e s ”  a n d “minerals” have Lcen given

di~T’erent meanings in the various cases which {Ical willl  these

W’OMIS  as used in particular statutes, or in leases atl({ other  cxm-
Yeyancing documents containing a reservation of min~!s and min-

1. . . . . . ,- ,,, . .,<. (.\,{./.I\lioIIq  0111 (If ;{ rrr:iilt of !iin({,  hfoS~  of t,!l~ss2  C:lSr3S

M A S T E R M E T  COLIALT  MINES L T D. v CANADAKA hll~~s  LT D ~ 287

approach the problem whether a substance is a miner:il as a ques-
tion of fact Lo be determined by the use, character an(l value of
the substance, in the light of the common undcrslilnding  O( min-

ing engineers, commercial mcn and landowners at, the time of the
conveyance: see Stro  Mri’s  Judicial Dictionary of IIrords and
Phrases, 4th e(l,, vol. 3, l). 1671; A.-G. for Isle of fl~an u. flloore,
[1938J  3 All E, It. 263; Lord PwMA9t  & JIfa~,&-ati.s  of (2usYOW v.

Far-ie  (1888), 13 Apj). Cas. 657; Seymour Ma?wgement  Lhl. et al.
v. Kendr-ick  et al.; Princeton, Third  Party, [1978] 3 W.tV. R. 202;
Midland R. Co. et al. v. Ro~in.w?l  (1889), 15 A]Ip. Cas. 19.

To umlerwland Lhe vernacular of mining engineers  anfl (Jtf}C!I_
mining people, it, is of great l)ractical  assistance to lurn to the de-
finitions of the noun and the verb “mine” and the wor(l  “mining”
contained in s. 1, paras. 15 and 16 of the illini?t~~ Act and i~$ Ijrc -
decessor,  and (luotcd above.

I wou]d give substantial weight. to this l)rovirlcia]  statute go-
verning the mining industry in determining the meaning of the
language of mining engineers and other persons engaged in nlir]-
ing — the definition of its words — in the same ~,ray that the me-
aning of t,he language of other trades and l)rofessions  is
influenced by relevant legislation. This proposition, roote[l  in com-
mon sense, finds confirmation in the evidence of d]e  witness Ifal-

stead, a professional engineer.
The definitions in the Act make it abundantly clear that in the

mining industry in C)ntario  a conveyance containing the ~vor(ls  in
the 1936 transfer of mining rights ahove quote(l confers an ex-
haustive right to mine ail rninera]s,  inciu(iing the silver  c(Jfllain(_!({

irl the tailings. ]n nly view, the ac{luisit,ion  of mining rights  was
never intended to be limited  10 the acfluisition  of valuable miner-
als in place, and in sufiiciertt  concentration to I)e extracte(] at a
profit, as contemlcd  I)y a mining engineer callcrl  at trial 10 ~ive
evidence on behalf of tile appellant. The definition of mining in s.
1, para. 16, to inclu(le  any method whereby a mineral-l~earir)g
substance may be dealt with “. . . for the purl)ose of ol)taining
any mineral therefrom, whether it has been preuioltsly  disturbed
or not” ( e m p h a s i s  a d d e d ) ,  n e c e s s a r i l y  i n c l u d e s  t h e  r e m o v a l ,  l)y

any process, of silver from tailings accumulated on the surface.
D e a l i n g  w i t h  t he  secon(j groun(l  of  appeal ,  base(l on the allcge(]  ,:

practice in the mining industry that the removal of tailings from
p r o p e r t y  requirc(l  the Iwrmission  of the owner of surface rigll~s,  ~
we note that none of the al~l)ellant.’s  witnesses was al]le to testifj’

●

that this practice exist,e(l  with respect to the ow~ner-shii)  of the
mineral  content of tailings in a sit!taliorl where lllcre ha~l  l}{~f,n a
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severance of mining and surface rights. Section 1, Imra. 27 of the
~~fi~ling  AC( d e f i n e s  “ s u r f a c e  righls”  tO nlcan “. . . every right in
the land olhcr  Lhan h! mining  rights”; thus, a granl  of surface
rights does not include minerals on the surface, nor a right to
mine tailings by any process for the purpose of oblaining  any
mineral therefrom: see s. 1, paras. 15, 16 and 17.

The present Mini?tg  Act contains several sections which relate
to tailings. Under s. 176(1) the mine manager has the responsibil-
ity of planting and maintaining vegetation, or otherwise stabilizi-
ng “the tailings areas which will not be required for future im-
poundment of tailings to the satisfaction of the district engineer
of mines”. Where surface rights are not available for the disposal
of tailings, the Minister of Mines and Northern AIIairs may lease
to the owner of mining rights any available surface rights: see s.
106. \Vhile  lhese sections are not applicable Lo the facts before us,
they show that the Act recognizes tailings without giving direc-
tions as to their ownership or mining rights following severance.
These matters are left by the Act to the operaLion of the defini-
tion section.

Tailings initially belong to the owner of the mineral righls  of
the property from which the ore resulting in the tailings is ex-
tracted. In fact, there is evidence that tailings are frequently
stockpiled and accumulated for later refining and processing. It
seems clear from the cases referred to hereafter that Lai]ings
cannot be dumped, deposited or allowed to flow on other lands
without a licence or permission from the owner. Thus, the owner
of surface rights is always at liberty to prevent or restrain lhe
accumulation of tailings on his [and.

In Peterson Luke Silver Cobalt h~ining Co. Ltd. v. Dominion
Rd//ctioU Co. Ltd. (1917), 41 O.L.R. 182, the question for determi-
nation was whether tailings resulting from the reduction of ore
which had been deposited subsequent to the granting of a per-
mission on other lands, continued to be the property of the origi-
nal ore owner, or became the property of the owner of the land
on which they were deposited. Middleton,  J., at trial found that
title in the tailings belonged to the latter, and that Lhe ore “won
from the earth and earthy in its nature” was rekurned to the “bo-
som of the earth” and became part of the land. Mi&lleLon,  J.,
said at p. 186:

I am not losing sight of the strrLcmcnt tlml there had hem) for many years
in the minds of chernisfi  the hope and expechalion  that tttilings  mighl he re-
treated in such a way os to yield profit, but by many Lhis WJS regarded w a
thing  mmoLc nnd visionary; nnd in Lhe  nwllnlimc  Lhcrc W:IS LIw ever-l)rcscnt
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di~cully of getting  ri(l (If lhc vast quantity of material {Iiscar(lc(l in the ~Jlr-
eralion  of the known mining  ljroccsses.  Actions sjmak Iou(lcr  than Ihe wr)rflq
of intcrrx+Lc(l  witnuwcx  who, misny yc:(rs a[~rwar(ls,  s;jy, “[ thr,t]~h(,”  ,jr ‘(11
wns  un{}erHl(]<jfl;” fin{]  lhc f:ich  ,  rift L~(J  LO shuw  lhz  L unli]  Lhcn  Lhis  w;,  $ r{:.
gardcd  :1s WilSLQ  malcri;lt,  to IN got ri{l of as  cw-rily  ax w~q  Iwssiljlc.

His judgment. was a[lirmed in the Appellate Division (44 O.L.R.
177, 46 1). L.R. ‘724),  anfi in the Sul)reme  CourL of Cana{la  (5!I
S. C. Il. 646, 50 1).1,.R. 52).

In 1A Rose Alines Ltd. v. Mining Corp. of Canada Ltd. (1922),
22 O.W.N. 61, Middleton,  J., found that taijings, which when de-
posited al the bottom of a lake were regari]ed as having no j)rac-
tical  value, became part of the freehold. A/)plying  the IJrincil)le
stated in Peterson Lake, .wpra,  he said, at p. 61:

Though at Lhe time the ore was IJassing through Lhe  mill the tailin~  as WCII
as the conccntrak IJclungcd to the plisintiffs,  they must he taken LO haic z+
sentcd to Whill W~LT  (!onc,  rsn[]  to t h e  Laiiings,  then re~ar{lef]  as worth  l~%q. lw-
ing deposild upon the (!cfcn(]anb’  l)rolwrty  in such a way  ~9 LO c,, nsLi Lu[e
part of the freehold, They could not hc regardcrl  as chatlel  [Jro])crty s[orc,l
it the bottom  of Lhc  lake  for  convenience.

Reference was made to Peterson Luke, supru, in f%?? J) N{JU~ f’rfan -
agew?d  Ltd. et al. v. Kendrick et al., already referred to, where
the question 10 be deci(]cd  was the lrue conslt-uction of a reserva-
tion clause of “minerals precious or base” in Crown grants. At ]).
204, Munroe, J., treated the meaning of these words as a (Iucslion
of fact, to be decided on what they meant “in the vernacular of
the mining world, the comtnercia]  world and the Iando}vners  at
the time they were USC(1  in the crown  wants”.  I{e Conc[u(]e(]  that

it could not. have been the intention of the parties to reserve tine
Lo minerals in the tui]ings  which were not then rcgar{le(l  as hav-
ing practic:ll  value an(i stated, at p. 204:

If additional cisrth  containing minerals ha{]  accrctcd  10 the land afLer [he
Crown  granls hy mcirmr of natural  forces,  thwrc  mincra]s  wouhl Iw sul)jrxt LJJ
the Crown reserva  Lit)n—ljut  is that so where, as here, the tailio~s  matcri:~ls
were dcposi Lc(l after Lhc  Crown grants by man? 1 think not. SUCI1 r’cscnaLion

must,  I think, km exl)rcssly  slatc(l.  The inlenlion  of the I):irlies  10 lhc cro~ n
grants could not have I]ccn to reserve tillc in the Crown LO minerals in tail-
ings which were then regarded as of no [)ractical  value, i)lace[l  rrn the Ian(i lIy
man, and which Iatcr  may have bccomc pracLicab!c to treat ot a I)rofit  lJy a
new process resulting from lcc}inological  advances.

The cases to which reference has been made su!)l)ort  the jJropo-
sition  that a(lditional  earth or substances containing minerals
which accrete to the ]an(l  I)y the forces of nature lwc~~me IJart of
the Ian(i. They are not helpful to the appellant, I)y reason of the
severance of mining an(l mineral rights in the sul)jecl  Ian{ls,  an(l
because of the (icfini  Lions {Iuolc(l,

.’

.
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As I llnve  saicl, the statutory def ini t ion of words in the lfi)ting
.-lrt should he given substantial weighl  in the construction of jwi-

v:lte tr’:lllsf~’l”s  (Jr (IL’C(IS of mining  lilll(lS. Ilavinw  rcgiir(l IilSO LO

the language used in the truns[er  of title to the predecessor of
the respondent’s lessor of the “mines, minerals and mining rights,
in, upon and under” the land and to the provisions of s. 16 of the
CO) I ~c!ia nci)fg  a Iid Law oJ’ Property Act  above qtrotcd,  which {le-
tlnes  the expression “mining rights “ in a conveyance of lan{l, I
am bound to conclude that the appellant’s predecessor did not ob-
tain the ownership of or the right to mine the mineralized tail-
ings which had accreted  on the surface at the time of t.hc sever-,
ante of surface rights.

In the result, this appeal must fail and I would dismiss it, with
costs.

Appeal  dismissed.

RE LAhlBTON  FARMERS LTD.

Supreme Col(rt of Ou(a rio, ill Brztlkruptcy,  .%u w.fers, J. October 281978.

hlortgages — Amount of security not expressed in dollar figure — Whether
mortgage invalid as between partiea — Registry Act, 1/.S.0. 1970, c. 409, s. 72.

Section 72 of the Rcgistnr  Act, R.S.O. 1970, c. 409, providing that a registered
mortgngc  is n security upon the Innd to the cxtcrrt  of the money advanced nol  ex-
cccding  the amoont  for which lhr! mortgoge  is cxprcsscd  to bc a securily, governs
priorities nmong competing documents, and dots not have the CITCC1 of iivoiding,

as between mortgagor and morgagec, a mortgage in which no dollar  amount  is

expressed.

Contracts — lllcgnlity  — Credit union by-luw  prescribing mnximum  nmount

of loan — Excessive loan not invalid.

[Sirfmay  Lfd. ef rrf. v. Wehttam  investment.s  L!d., [1967] 1 OR. 508, 61 D.L.R.
(Z]) 35S; affd [1968] S. CR. 828, 69 D.L.R. (2d) 336; Royal  Bank  oj Covada  u. Grob-
ma)t  ef a~. (1977), 18 O.R. (Xi) 636, 83 D,L. R. (3rl) 415, 25 C. B.R. (N. S.) 132, isphl]

APPLICATION by a trustee in bankruptcy for a~vice and direc-
tion.

C. F. MacKew//  and H. M. Fogul, for trustee.
J. G. Kerr,  Q. C., for St. Willibrord (London) Crrxlit  Union Lim-

ited.
F’r(rNk  A. Ilig/fley,  for Ivan Ellerker  and others.
Car/ Ar/wi,  for John Sout.lIt!n an(l Forest Fcc(1 Mills I,txl.

lts LAM IJTON  FARMEI{S  LT O. i ‘2’31

lVilliam  J. Meyer, Q.  C. ,  and  Robert G. I~lNrIuT/,  ff~r IIulvcll
Farm SuIII)ly I,td.

SAUNI)ERS,  .J.:—’rhe  trust-w Ijrings this  a[,l)!iC~lti(JIl  for wjvicc
and clircction  under s. 16 of the Bankruptcy Act, R.S. C. 197(J, c.
B-3, with respect. to a mortgage entered into by the bankru])t,
Lamhton F a r m e r s  Limitul,  us rnortgtigor with St.  WilIil]r~]r{l
( L o n d o n )  Credit Union  Limitwl (hereinaftc,-  callwl  “St.  \I’illi-
hrord”).

The bankrupt made an assignment on May 6, 1977. The  nl~)r[-
gage was dated April 30, 1975, and was rcgistcrw] in the Lan[l
Registry Division of Lambt.on on May 12, 1975, as No. 366558.
John E. Southen is a party to the mortgage as guarantor. The
mortgage is expressed to be made in pursuance of the S/Ir/rf
Forms of Mortgages Act,  R.S.O. 1970, c. 437, ant] contains the fol-
lowing recital:

A ND WNEREAS S1. Willibrord had demanded from the Nlortgagar  security
‘for payment to St. Willibrotd on demand of all money and Iiahilities  whether
direct or contingent now or hereafter owing or incurred from or hy (he
Mortgagor, whether arising from dealings bctwccn  SL. Willihrnr,l an,l lhe
Mortgagor or from other  {Iealiogs  or proceedings I)y which St. lVillilJrur(l
may become in any manner whatever, a crcrfitor  of Lhc  hlortgagor.

The mortgage contains the following proviso:
l’imvlnm  TIJIS M(JNT(;AGE TO BE VoII) nn lmymcnt  I,y the hlortgtig~,r  on de-

mand of all money and liabilities whether direct or contingent now or her-
eafter owing or incurred from or try the hlortgagor  whether as principal or
surety, w}lether  alone or joinlly  with  any other l)emon and in whatever  name
style or firm and whether arising  from (Icalings  helwrwrr St. \Viililm~ml  arvl
the Mortgagor or from other  dealings nr Imoccetlirrgs  I)y which SL. iVillil/r~~r(l
nmy Iwcomc a cre(libm  of t h e  morlg:igor  inclu[ling,  wilhoul  Iimitxlionr  a(l -
vances  ulJon  overdrawn account or upon hills of exchange, pr-orniwory notes
or other obl igat ions discmsntcd  for the hlortgagor  or olherwisc,  all I]ills of
esrchangc,  Ilromissory  nolcs a n d  rrthcr ol]ligali(>ns nqotiirlk nr rllh(:rwiw  r,:-
pre!ienting  money aorl Ii:il}ilili(:s,  or tiny I)orl  Lhureuf, now or Ilercaflcr  {,w’in~
o r  i n c u r r e d  f r o m  o r  b y  the Morlgagor and all interest,  {lam~gcs, costs,
charges and exjmnses which may become due or payable to St. J}’illil)rorfl  or
may he paid or incurred by S1. Willil)rorrl, ul)on or in reslwct  to Lhe  saitl nla-
ney and liabilities or any pw-1  lherrxf,  all premiums of insurance urwrr  the
buildings ujmn the said lands which may IR paid by S1. \Villihrord  an(l taxes
( t h e  f o r e g o i n g  hcing hereinafter referred to as “the ir,debtedness”),  aml lwr-
formancc  of statule  lahour  and observance and [performance of all cn~cnarrk
provisos and conditions herein contained.

The Court was advise(l  and the material in(licatcs  that t}lerc  is
.’

owing to St. Willibror(i  the sum of aj)proxirna~cly  $150,()()(), l~iu~ ‘
interest.. ‘~]le in(]ehtcdncss  apl)arerltly  consists of $50,000” Ioar)wt ●

directly to the Imnkrul)t  with the balance I)eing the amount of
ioao oi~iiyations  of (Jl])(:r  nl(!rnlmrs  of the crc(iil  IIl)ion fvllii}l  II](I
I!,l!,l,,!,  ?>t 1,.)!, . . . . . . . . . . . I
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~n~g~im protection ProVisionq

Whereas Sectien 36.1.2 (a) of the Agreement-in-Principl@ (ATP)
recognized that appropriate provisions Zor interim protection
would be !Wgokiated prior to land salection,

The Parties hereby agree that:

1. Xand withdrawal pursuant ta th6 Territorial Land6 Act or t.~e
Comisgloner’g  Lam3s Act shall occur in two stages:

(a)

(b)

2. After

BefQre land selection begins, Critical areas of land
which may be subject to pressure for devalopmant
activity will be withdrawn in order to prevent their
alienation during the land selection process.
Withdrawal ef land at this stag~ shall not includu
municipal lands, and shall be restricted to the Narth
Slave region unless it is later agreed that the South
Slave and/or Deh Cho regions require interim
protection. The description of my lands withdrawn at
this stage will be amended in accordance with results
of the actual land seltction negotiations.

the withdrawal Uf selected land following l~nd
selection negotiations in a particular region.

government and the Dene/Metis agree upon the laIIds to
be witfidrawn, government shall, as soon as reasonably
possible, withdraw the lands from disposition of surface and
subsurface rights, so that, on the withdrawn lands and for
the

(a)

(b)

(c)

time they are withdrawn,

no new agreements for the sale or lease of land-will be
executed,

no new mining claims shall be recorded pursuant to the
Canada U~n ina Regulations, except where those clalms
were located prior to the date of the withdrawal order,

no new permits, Iicemces or leases pursuant to the
Territorial co~~ Re~ulation~ shall be granted, and

.
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6,

7.

8*

9.

. . . . .

(a) with the consent 02 the Dene/Mekis,  Or

(b) in CaS89 of overriding public int*re9t as determined by
the Minister and after consultation with the
Dene/MetiS.

Any interests in land, zights, licences, permits or
authorization= created pursuant to clauses 4 and 5 shall not.
thereafter be subject to the provisiolIs  af clauses 4 and b.

NQ land use permits pursuant to the TQrrit@.J!J..Mn4_ILa%
B*au~ati~ns Qr the w~k!le~ !s ~~~ shall  be ~ssut2d

in respect of lands within the settlement area except after
30 days from deliveq of a WXitten notice to tha Dene\Metis
Negotiations” Secretariata

Existing outfitting and tourist establis~ment licenca= which
include any part of the withdrawn lands may be replaced,
renewed, extended or transferred on the same basis as would
have applied had tha lands not been withdrawn.

Subject to clause 3, no oil or gas expl~ration rights will
ba issued in the settlement area prior to January 31Y 1991~
or until the signing ef the Final Agreement, ur until a
termination of negotiations, whichever rirst Cxcurs.

10. The withdrawal of any parcel of land pursuant t~ clause l(a)
shall not be interpreted as meaning that the lands are
available fbr selection or that the Dene/Metis will
ultimately hold title to those lands following land
selection negotiati0n80

11s While these provisions are in force, government shall
consult with the Dene/?Setis when proposing any chango to
legislation related to land, land and water management, land
use planning, and environmental assessment in the settlement
area, Ugislation  does not include the revision or
enactment of municipal by-laws.

12. The Dene\Metis will be invited to participate in -

(a) a new bnds Advisory Committee, to be created within 30.
days of the signing of these provisions, by combining
the present Federal Territorial Lands Advisory
Committee (FTLAC) and the Land Use Advisory Committee
(WAC) :

(b) the Reglmal  Environmental Revi*w comitt~e;

(c) such other bodies or ccmmittee6 related t o
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(b) ~otvit.hctanding section 21 t~e ‘ithdrawali~~e~~~~sa=

be revoked in cases of overrating public.* deternincd by the appropriate Minister  and after
consultation with the Dene/Mati8.

3. ~hg Wi’chdrawal of lands Pursuant ‘0 clau=e 2i~~~~~~& in
uubject to existinq legal rightg, titleS or
land, including, lice~ce~l Pe~*ts’ authori2&~~~~{5 and
reservations by notation and any associated
privilegc~, including renewals, replacements, extensions and
transfers  us might have been granted or pemit:ed had the
Iand not been withdrawn, provided that there WII1 be no
significant changes in the terms and conditions of such
renewals, replacements, extension6 or transfers
Notwithstanding the generality of the foregoing) such
withdrawals shall be subject to existing:

:(a)

(b)

(c)

(d)

(Q)

located or recorded mineral claims or prospecting
~ermits in good standing under the ?2aMM.aJ!!h.fi~
B- l@~u lenQ;

rights in good standing created pursuant to Scctien 8
of the &x.x.&gdd_&%!! or Section 4 of the
~~~n’”s Land’ ‘e~r

pemits, special renwal pemits ~~d lCaseG in 9°od
standing under the Canada Qilad Gas Land R~gY&lJ&2!! :

, I

Pa nauemq~t Remllations.

4. NG new peznaits shall be issued on the with;rawn lands
pursuant to the !Writ rial ~uarrv~na Rem ~icmq or the
~mmisslo ner;s Mnds R&ulaticm~ in- respect of sources of
construction material which had not been opened priow to the
data of the withdrawal order except~

(a) with the consent  Of the D-~/~~ti~t or

(b) in cases Where, in the opinion of the appropriate
Minister, nu alternative source  of supply is reasonably
available in the surrounding area and after
consultation with the Dene/?4ekis.

s. NO new timber permits or licences, other than f~ea Perm~c~
or renewals or replacements of existing timber permits or
licences, issued pursuant ta the ~?l!!a!lit.u~m eng

tion~, shall be issued in respect of the withdrawn
lands except:

----- ------  ------  ----- -----  -----  .-1 ----- ----- ----- ---- ----- ----- . ----- ---- ---- ---- -- ----- ------ ----- .
I

,
I
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.



.

b

.

. . . . ●

.*-

Wlthdram lands remain federal CrWn lands or Commissioner
‘s

13.
lands under the administration and control of the
appmpriat~ Ministera

14. These provisions 6hall not affect access to or across
withdrawn lands.

15, Nothing in this agreement Impesea a legal obligation on
● ither party.

16. The prWisions of this agreement may be reviewed and amended
by the parties prior to the Final Agreement.

17. This agreement Shall remain in force until JUW? 301 19911 or

until settlement legislation, or until a termination of
negotiations, whichever first occursa

——
—.

~~””~londin Davicl E. Osborn Dan 14andin

c h i e f  Ne otiat~r
1

Chief Fedaral Senior Neqotistor
.

Dcne/Met s Negotiator GNIIJT

.
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TAX TREATMENT OF B41NESITE  RECLAMATION

PURPOSE

EXPENDITURES

To address the issue of whether, and under what circumstances, it
may be necessary to amend the Income Tax Act in order to improve
the tax treatment of future mine reclamation expenditures.

BACKGROUND

Protection of the environment is high on the political agenda of
Canada. Mine reclamation is fast becoming an essential and
unavoidable cost of conducting mining business in Canada. Many
provinces require that a mine reclamation plan be submitted as a
condition of granting a mining lease.

In 1987, at the request of the Mining Association of Canada
(MAC), federal and provincial mines ministers directed the
Intergovernmental Working Group on the Mineral Industry (IGWGI to
prepare a report on the policy and economic implications of
environmental problems associated with mine waste and minesite
abandonment.

In August 1988, the IGWG Sub-committee on Mine Waste presented
its “Report on the Economic and Policy Aspects of Acid Discharge”
to mines ministers. Among other things, the report concluded
that, because reclamation costs incurred at the end of a mine’s
life are unique in nature and present special difficulties from a
tax standpoint, they should be recognized with a specific
amendment to the Income Tax Act.

In 1988, the British Columbia Ministry of Energy, Mines and
Petroleum Resources asked Revenue Canada, the federal Department
of Finance and EMR for views on the tax aspects of a proposal to
require mining companies operating in that province to make
periodic cash contributions to mine reclamation funds. There
have also been industry representations criticizing the current
income tax treatment of future mine reclamation expenditures on
the basis that the present rules do not effect a proper tax
matching of-costs and revenues.

In response to the foregoing, the IGWG Sub-committee on Mineral
Taxation, in consultation with MAC, has prepared a Discussion
Paper on the issue of the income tax treatment of mine
reclamation expenditures. (Informal discussions with MAC
indicate little disagreement with the draft Discussion Paper).
The report sets out three options to improve the tax treatment of
reclamation expenditures, viz.
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1. Extend the loss carryback period for a period greater
than the three years currently allowed.

2. Allow a current deduction for accounting-based resene
provisions for estimated future reclamation obligation.

3. Allow a current deduction for contributions to a
government-mandated fund for estimated future mine
reclamation activities.

CONSIDERATIONS

Other matters that should be taken into consideration are:

1. In the course of federal/provincial consultations while
drafting the Discussion Paper, it became obvious that
the provinces have differing views on the issue. Few
provinces support the idea of accounting-type
reserves. Some provinces support the idea of an
extended loss carryback; some want to use funds; others
want to stay with the status quo.

2* Finance would almost certainly reject the idea of an
accounting-type reserve since this would conflict with
a fundamental tax principle that a deduction should be
allowed only for amounts incurred.

3. Finance would also likely have reservations about
enacting tax provisions to allow a deduction for
contributions to a mine reclamation fund. Certainly,
there would have to be assurance that deductions would
reasonably reflect the present value of future mine
reclamation costs. In this connection, the reliability
of estimates of future minesite reclamation costs tiuld
be an issue. Other likely issues of concern to Finance
would be: the tax treatment of earnings of a fund;
provisions to recapture tax in the event that
reclamation activities are not carried out; and~ tax
effects on the resource allowance and provincial mining
taxes.

4. In light of the current deficit and debt reduction
priorities of the federal government, Finance would be
particularly concerned about the tax expenditure cost
of any proposed tax change. As well, there would be
reluctance to make any tax change that might be
perceived as a precedent that may result in a flood of
requests from other taxpayers for comparable treatment~
e.g. for warranties on manufactured goods, for site
reclamation or pollution abatement programs in other
industrial sectors, for plant closures, for employee
retraining or removal progrms~ etc.

1
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5. Finally, there is the issue of who should make
legislative initiatives first. That is, should the
federal government initiate amendments to the Income
Tax Act in anticipation of possible
provincial\territorial  mine reclamation fund
initiatives? Or, alternatively, should the federal
government wait until provincial\territorial
initiatives have been made and then respond as
required?

DECISIONS REQUIRED

1.

2.

3.

4.

A decision must be made as to what advice should be
given to Mines Ministers on the matter of making
representations to federal and provincial\territorial
finance ministers to amend income tax and mining tax
legislation.

A decision should be made to request the provinces and
territories to make estimates of future minesite
reclamation costs of existing and potential new mines
within their respective jurisdictions. Such estimates
are crucial to evaluating the tax expenditure
implications of any federal tax initiative.

In regard to the actual issue to lay before ministers
at the Mines Ministers’ Conference, it is recommended
that we agree that it should be along the lines of:
II . . . Ministers, the cost of minesite reclamation to
the industry will be $C per year in years 1990, 91, 92
. . . 2010, and if a tax change were to occur to permit
earlier deductions, the increased costs would be $F to
the federal treasury and $P to the provincial and
territorial treasuries”. .

In any event, we should agree on the principle that Q
relevant tax acts, both federal and provincial, should
be similarly amended to reflect the sharing among
governments of tax expenditure costs. -
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FOR.EWORD

This Discussion paper has been prepared essentially in response
to:

o Issues raised and conclusions reached in the “Report on
Economic and Policy Aspects of Acid Discharge” prepared by
the Sub-committee on Mine Waste of the Intergovernmental
Working Group on the Mineral Industry (IGWG), which was
tabled at the August, 1988 Mines Ministers’ Conference:

o Requests received in late 1988 by Revenue Canada, the
Department of Finance and EMR from the British Columbia
Ministry of Energy, Mines and Petroleum Resources to
review and advise on the efficacy and income tax
implications of a proposal that would require mining
companies operating in that province to make periodic cash
contributions to mine reclamation funds; and

o Recent industry representations to the Minister of Finance
and EMR that the current income tax treatment of mine-
related environmental protection expenditures is
incompatible with the expense recognition requirements of
generally accepted accounting principles.

Protection of the environment is a leading item on the political
agenda. Certainly, the mining industry is increasingly under
pressure to incur mine site reclamation costs as a condition not
only to secure new mining leasesl but to sustain existing
operations as well. Containment of acid discharge from mine
waste is of particular public concern in this connection.
Meeting these responsibilities is therefore clearly fast becoming
an essential and unavoidable cost of doing business in the -
Canadian mining industry, and consequently, a significant
determinant of the sector’s international competitiveness.

Moreover, mine project sponsors are incr-siwly obliged by
certain provinces to guarantee, in some tangible fashion? that
adequate funds will be available upfront to meet mine reclmtion
liabilities as they arise. Indeed, as indicated above, at least
one province is actively considering introducing legislat~on  ~hat
would require mining companies to make regular cash contributions
to mine reclamation funds dedicated to meeting post-production
cleanup requirements. Another province, in an attempt to address
this, is considering permitting mine reclamation costs incurred
as prior years’ costs and, therefore~ eliqible for deduction in
those years under mining tax/royalty regimes. posted
environmental securities would ensure that operators have
sufficient funds to complete necessary reclamation.

I
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Although mine reclamation activities do not, for the most part~
ordinarily take place until after mining has ceased, generally
accepted accounting principles require that expenses be
appropriately matched with current revenues. In the case of
accruing mine reclamation liabilities? mining companies must make
estimates of future costs that could be reasonably attributable
to current accounting periods. However, the Income Tax Act does
not recognize these accounting estimates as eligible deductions.
In fact, current provisions of the Income Tax Act do not allow
deductions until amounts are actually expended on mine
reclamation. This would be true notwithstanding that mine
project sponsors may be: (a) legally mandated to carry out mine
reclamation activities and, (b) legally obligated as well, to
periodically provide upfront funding in respect of estimated
reclamation liabilities as they accrue over the course of a
mine’s life.

The central issue addressed in this Discussion Paper, therefore,
is whether, and how, the Income Tax Act should be amended so as
to be consistent and compatible with the prevailing legal
framework and economic realities pertaining to liability/expense
recognition and the financing of mine reclamation activities in
Canada. It is hoped that the following analysis of various
options, and the ~entative conclusions
serve as a useful basis for developing

drawn therefrom, will
policy recommendations.

OTTAWA
my 24, 1989 -
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EXECUTIVE SUMMARY

The Discussion Paper emphasizes that the mine reclamation issue
is one that will not go away and that can only increase in
importance in the period ahead. The issue is particularly
significant now because proper solutions to past problems have
not been found. This emphasizes the need now to really come to
grips with the problem.

The analysis considers the current tax treatment of mine
reclamation costs by reviewing relevant provisions of the Income
Tax Act in the context of supporting policies and principles
thereof. There is an examination of those expenses that are
currently disallowed a deduction for tax purposes~  as well as an
explanation of those amounts that are currently allowed a
deduction.

Apart from specific provisions of the Act, which specify the
requirements for being considered as eligible deductions~ two
cases that went before the courts are examined in order to
determine why one case ended up with the court ruiing in favor of
a tax deduction for mine reclamation levies, while in the other
it ruled against. Our understanding of the present treatment and
experience in the United States is also reviewed for comparative
purposes.

Three options for changing current tax provisions in the Canadian
Income Tax Act are examined. These are: extension of the loss
carryback period; allowing a current deduction for accounting-
based reserve provisions for estimated future reclamation
obligations; and, allowing current deductions for contributions
to a government-mandated fund for future reclamation activities.
The advantages and disadvantages of each of these options are.-
also set out.

Arguably, the preferred option would be to allow a deduction for
mandatory contributions to a provincially established mine
reclamation fund. This seems, at this stage, to be-a reasonable
route to follow in the context of Canadian income tax policy and
tax reform-directions. Arguably, this would require action by
the provinces to first establish, by statute, the requirement for
a fund. Provincial and federal authorities could then take the
next step, which would be to make appropriate amendments to the
Income Tax Act. In any event, before final action could be
contemplated, a serious attempt would have to be made to estimate
the likely tax expenditure implications of a change in the
taxation rules.
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expenditure costs raises the question of the
the extent to which costs of mine reclamation

are borne by governments through the various federal and
provincial ~o~porate income and mining tax acts.

The authors of this report realize that this is an extremely
complex subject, and they recognize that the arguments presented
should be further discussed and amplified. However, it iS
considered important to issue the report as it now is, in order
to be able take the next step, whether that would be to recommend
concrete measures, or to put forward and consider further
arguments.

. .
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Background

Mine Reclamation as a Political/Economic Issue

Protection of the environment has become a significant
issue on the political agenda in Canada. The mining
industry is increasingly under pressure to incur mine
reclamation costs as a condition to sustaining existing
operations. Many provinces require that a mine
reclamation plan be submitted as a condition of granting a
mining lease or licence. Mine reclamation is thus fast
becoming an essential and unavoidable cost of conducting
mining business in Canada.

Nature, Scope and Technical Aspects of the Mine
Reclamation Problem

Reclamation, by definition, takes place after most of the
mining is completed although, depending on the structure
of the particular mine? some final reclamation may be
undertaken during the operating life. Final reclamation
includes removal of all buildings utilities and
equipment~ sealing all openings~ restoring all haul roads
to a natural state, and securing waste piles and tailings
ponds so that no contaminants escape into the environment.
In a situation where the waste and tailings are not
reactive, establishing a self-sustaining vegetative cover
to prevent erosion and dust problems may be all that will
be required to make them harmless.

Reactive wastes are much more difficult and costly to
reclaim. Solid wastes from the mining and processing of
sulfide ores pose a particularly difficult problem. Upon
weathering, these wastes produce sulfuric acid which in
turn can hasten the release of heavy metals and other
toxic elements into solution. Unless this weathering is
prevented, or the water treated, the resulting mine acid
drainage can pose a threat to human health as well as ~
the environment. Most base metal, precious metal and
uranium mines contain sulfide mineralization either in
the ore or the surrounding country rock. Essentially,
sulfide minerals are unstable when exposed to oxygen and
water and begin to decompose almost immediately. The
initial reactions yield sulfuric acid? which in turn
promotes the leaching of heavy metals. Untreated, acidic
effluent can contaminate ground water and local water
courses~ damaging the health of plants, wild life and
fish. Drinking water supplies can also be adversely
affected in the process.

In the case of mine acid drainage control, final
reclamation may consist of building a system to contain or
capture the runoff and treat it. A water treatment plant
would theoretically have to be operated in perpetuity.



. . . . ●

-2-

I

I

Alternatively, the reactive waste could be covered by an
impervious seal to prevent water infiltration. Such a
seal would be covered with topsoil and vegetated. Either
alternative represents a costly undertaking.

In any event, mine reclamation costs will represent an
increasingly significant economic aspect of non-ferrous
and other mineral investment in Canada. Cooperative work
to assess the economic and financial dimensions of the
mine acid drainage problem was recently carried out by the
federal government (MPS and CANMET), provincial
governments and the mining industry. As a result of that
work, it is roughly estimated that the cost of reclamation
at current and prospective non-ferrous metal mining sites
could amount to some $3 billion over the next twenty
years. Assuming that the value of production were to be
maintained at the recent (1987) rate of about
$6.3 billion, it is estimated that this cost of
reclamation, allocated over twenty years, could annually
amount to about 2.4 per cent of gross revenues and 10 per
cent of mining profits of Canada’s nonferrous metal mining
sector.

Governments, at all levels, are becoming increasingly
concerned about developing ways and means of assuring that
financing will be in place for post-production mine
reclamation. Several provinces already require some form
of security guarantee prior to commencement of production.
A couple of provinces are also considering having mining
companies compulsory contributions to a reclamation fund
(British Columbia, New Brunswick). Another province (Nova
Scotia) “is considering allowing post-production
reclamation costs to be carried back and allowed as a
mining tax/royalty deduction. Posted environment bonds
funding would be reviewed annually, and held in trust by
the province to ensure that sufficient funds are available
to permit reclamation.” .

c
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Aspects of current mine reclamation laws in Canada are
described below and detailed in Appendix D.

Many provinces, as discussed below, also require a
reclamation plan at the feasibility report stage for new
mining projects. Reclamation planning and cost estimation
are therefore integral components of mine project
evaluation in Canada.

1.3 Overview of Mine Reclamation Laws in Canada

Approved reclamation plans before starting production from
a mine are a mandatory requirement in British Columbia,
Alberta, Manitoba, New Brunswick, Quebec (open pit mines
only) and under the jurisdiction of the Atomic Energy
Control Board. Approved reclamation plans before starting

L
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0 production are discretionary requirements in Saskatchewan,
Yukon Territory and Northwest Territories. Submission of
reclamation plans at a specified time period, before the
scheduled closing of the mine~ is a mandatory requirement
in Ontario and by the Atomic Energy Control Board.
Reclamation plans are not required in Prince Edward
Island.

Compliance with the reclamation plan is an important
condition of the mine operating permit(s) in all
jurisdictions that require the submission of a reclamation
plan.

Security guarantees (in the form of a cash deposit,
irrevocable letter of credit, promissory note guaranteed
by a bank or a performance bond) to ensure that the mine
site is in fact reclaimed prior to abandonment are
mandatory before starting production in British Columbia,
Alberta, New Brunswick and for pits and quarries in
Manitoba.

. .

L

. .

Discretionary requirements for upfront security guarantees
exist in the Northwest Territories, Yukon Territory, and
Quebec (pits and quarries only) and Manitoba (other than
sand and gravel). Progressive security guarantees,
created by a cash levy on each unit of production, are
mandatory for coal mines in Alberta (in addition to an
upfront cash guarantee) and for sand and gravel pits in
Ontario).

In Newfoundland, reclamation plans “are required for all
mining operations . . . as part of the Environmental Impact
Statement before the project is released by the Minister
of the Environment under the Environmental-Assessment
Act” . All pits and quarries “require rehabilitation as
terms and conditions of the quarry permit or lease”.

Formal requirements for reporting, monitoring and -

inspection of mine site reclamation are mandatory in
British Columbia, Alberta, Saskatchewan~ Ontario (sand and
gravel pits only), New Brunswick (and under provisions of
the Atomic Energy Control Board), but are discretionary in
Quebec. Requirements for reporting, monitoring and
inspection are not specified in Manitoba, Ontario (except
sand and gravel pits)~ Nova Scotia? Newfoundland~ prince
Edward Island, Yukon and the Northwest Territories.

Salient details of current mine reclamation laws in Canada
are summarized and tabulated in Appendix B.

.-*



. . . . . ●

-4-

.* 2. Current Tax Treatment of Mine Reclamation Costs

2.1 Basic Income Tax Principles and Provisions

The present provisions of the Income Tax Act are
administered to allow a deduction for reclamation costs in
the year that they are incurred. There is no specific
provision allowing such a deduction. Like many other
expenses, the deduction is allowed in computing the income
from a source or business in accordance with generally
accepted accounting principles as established by
professional accounting bodies and as interpreted by
Revenue Canada and the courts.

A key test applied by the courts and by Revenue Canada is -

that an expense must be incurred for the purpose of
earning or producing income in order to be deductible. If
an expenditure does not meet this test it is disallowed by
the general provisions of paragraph 18(l)(a) of the Income
Tax Act
respect

“(a)

which states that no dedu~tion”shall be made in
of

an outlay or expense except to the extent that it
was made or incurred for the purpose of gaining or
producing income from the business or property;”

Since reclamation costs have been allowed as a deduction
when incurred, it would appear that they meet this test.

The word “incurred” for income tax purposes means that
there has been a transaction in which a good has been
obtained or consumed or a service has been rendered in
exchange for expending cash or incurring a legally
enforceable liability or obligation to pay monies in the
future.

A key accounting principle is the so-called matching ‘_
principle which states that an expense should be
recognized and matched against revenues in the year that
it is incurred or relates to or contributes toward
revenues. Proper matching is especially required where
there is a causal relationship between revenue earning
activities and expenses that will result currently or at
some future time. The matching principle is the basis for
the accrual method of accounting, which requires that an
expense be charged to the year and a liability set up at
the year-end for any expense that has been incurred but
not yet paid. The matching principle is applied to known
and measurable amounts at year-end, e.g. accrued interest,
as well as to expenses that are subject to estimation only
as to when and how much will be paid out at some time in
the future, e.g. manufacturers’ warranty expenses.

c
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.4 The wording of paragraph 18(l)(a), especially the word

“incurred”, means that the actual incurring of an expense
by expending cash or incurring a liability or enforceable
obligation to pay monies is thus set up as a test that
overrides the matching principle.

2.2 Expenses Currently Disallowed a Deduction

The Income Tax Act is very strict in allowing deductions
for future expenses that are based on estimates or for
which an enforceable liability does not exist. The key
provision of the Income Tax Act involved is paragraph
18(l)(e) which states that no deduction shall be made in
respect of

“(e) an amount as, or on account of, a reserve, a
contingent liability or amount or sinking fund
except as expressly permitted by this Part;”

This general provision effectively disallows any expense:

a)

b)

- .

c)

L:
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that is a reserve, that is an accounting estimate of an
expense that will be incurred in the future~ however
accurate the estimate may be or however certain it is
that the expense will be incurred. For accounting and
tax purposes the reserve is treated as a liability, but
there is not yet an enforceable obligation to pay
monies at a fixed or determinable future time. The
reserve is in the nature of an estimate of a liability
that arises out of present events that will become an
enforceable obligation at some time in the future.

that relates to a contingent liability, which by
definition is a liability that may arise in the future
depending on future events arising out of present
circumstances. This test denies a deduction to any
expense unless it has been incurred (goods have been
delivered or services have been performed) and in -
exchange there has been a payment of cash or there has
been created a legally enforceable obligation or
liability to pay cash in the future. Generally
accepted accounting principles do not match expenses
where there is a contingent liability, but such
contingencies are disclosed in a footnote to the
financial statements.

that is a payment into a fund even though the amounts
in the fund may be used at some future time to incur
deductible expenses. A fund or sinking fund is an
amount of cash set aside by the taxpayer or in trust~
either voluntarily or by contract or statutory
obligation. The fund is used at some future time to
acquire an asset, to retire an obligation~ e.g. a bond

.,
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redemption at maturity, or to incur an expense, e.g.
pension payments under a pension plan agreement.
Payments into a fund or sinking fund are considered to
be in the nature of a deposit or prepaid expense rather
than an expense that has been incurred.

2.3 Amounts Currently Allowed a Deduction

B e c a u s e  o f  t h e  s w e e p i n g  e x c l u s i o n s  o f  p a r a g r a p h  1 8 ( l ) ( e ) ,
the Income Tax Act has been amended through time to
specifically allow certain deductions for items that would
otherwise be excluded. Thus section 20 of the Income Tax
Act specifically allows a deduction for the following
reserves:

Reserves for Measuring Expenses

a) A reserve for bad debts, by paragraph 20(l)(p). This
deduction would be based on the matching principle and
the idea that losses from credit sales should be offset
against the revenue from the year of sale that created
the receivable and the bad debt, rather than in a
future year when a receivable becomes uncollectible.

b) A reserve in respect of goods or services to be
delivered or rendered in the future by a manufacturer
under the terms of an extended warranty agreement where
an amount in respect of the agreement has been included
in the income of the manufacturer by the Income Tax
Act, by paragraph 20(l)(m.1). This reserve is also
concerned with the matching principle and matches the
estimated future warranty costs against the revenues of
the year from the sale of the warranty agreements that
will give rise to the future costs.

d)

I

c) A reserve for quadrennial survey, by paragraph
20(1)(0). The Canada Shipping Act requires a
quadrennial survey, which involves having a vessel -

dry-docked and inspected, etc. every four years. The
matching principle, and the Income Tax Act, allows one
quarter of the estimated cost to be spread over the
first three years of the four year period. The balance
of the actual costs in excess of the amounts deducted
in the previous three years is deductible in the year
that the survey is carried out.

Reserves for Measuring Revenue

A reserve in respect of goods and services that will be
provided in a future year where an amount has been
received and included in income, by paragraph 20(l)(m).
This reserve is consistent with the matching principle
which recognizes revenue in the period that it is

.

c
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earned rather than received. Examples would be
prepayment of a future period’s rent, receiPt of a
deposit on goods to be delivered after the year end and
receipt of a retainer for services to be performed
after the year end. This reserve puts revenue in the
year that it is earned and matches it against costs
incurred in delivering the goods or performing the
service.

. e) a reserve for an amount not due until a later year by
virtue of a debt instrument received on the sale of
property that is included in computing income from a
business activity. This reserve recognizes that the
gross margin on the sale of property, e.g. land or
cars, should be spread over the life of a debt
instrument taken in exchange. This reserve is
consistent with the accounting treatment of property
sold in exchange for long term conditional sales
contracts or mortgages.

In all of these cases an estimate of future expense or
revenue is involved and is recognized in the current year.
In all cases the matching of costs and revenues overrides
the incurring of an expense or the collection of a
revenue.

The reserves allowed by section 20 cover only situations
where the amount of the expense is reasonably determinable
and where the expense will be incurred in a relatively
short period of time~ e.g. four years for quadrennial
survey expenses, the length of the extended warranty
period for manufacturers’ warranty expenses and one year
for bad debts. This may send a message that any reserve
for reclamation expenses would have to be based on
estimates that are reasonably verifiable, that have a very
high probability of being incurred and that will be
incurred not too far into the future.

.
2.4 Contributions to Funds Currently Allowed a Tax Deduction

The Income Tax Act specifically allows a deduction for
certain amounts paid to a fund that would otherwise be
denied a deduction by the general rule of paragraph
18(l)(e). Thus, specific provisions allow a deduction
for the following payments to a fund:

a) Employer’s contribution to a pension fund by paragraph
20(l)(q). The deductible portion must be actuarially
based and must be in respect of a plan that is approved
by Revenue Canada and that meets the criteria set out
in an Information Circular by Revenue Canada. The
rationale for this deduction would be that an expense
is incurred by the employer in terms of making an
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outlay, and the expense is another component of salary
and benefits for services provided by employees in the
current period and should be matched against that
period.

b) Employer’s special contributions to a pension fund, by
paragraph 20(1)(s). A deduction is allowed for
payments that are actuarially determined to be required
to “top up” a pension fund in order to meet future
pension obligations. This deduction has rationale in
that the “top up” is essentially a correction of
previous estimates and contributions...

c) Employer’s contribution under a profit sharing plan, by
paragraph 20(1)(w). The payment must be to a fund
(trustee) that is held in trust for the benefit of
employees. The rationale for this deduction is that
the payment relates to current services provided by
employees and should be matched as an expense of the
period, even if the amount will not be received by and
be taxable in the hands of the employee until some time
in the future.,

d) Employer’s contribution under a registered
supplementary unemployment benefit plan, by
paragraph 20(1)(x). The payments must be made to a
trustee under a registered plan. These payments are a
form of employee remuneration, and deduction allows a
proper matching against the period that employee
services are rendered. Also, the payments are incurred
in that they vest in the employees.

cL.—

e) Employer’s contribution under a deferred profit sharing
plan, by paragraph 20(l)(y). The payments must be made
to a trustee. The payments are a form of employee
remuneration related to the current period. Deduction
effects a matching of the expense or outlay incurre~to
the year that services are provided... -

f) An amount paid as a levy under the Western Grain
Stabilization Act, by paragraph 20(l)(ff)~ These
payments are not a statutory obligation. “A farmer may
make the payments as a form of insurance or income
ievelling. The farmer pays a levy to the fund of
4 per cent of the value of grain deliveries. This
amount is deductible from the receipts that are
included in income. Payments made from the fund to the
farmer in subsequent years are included in taxable
income. The levy is thus a revenue adjustment that
works to defer income to future years when it is
received.

. .
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Note that all of these deductible contributions, except
the last, are in respect of amounts: that are a business
expense; that conform with the matching principle; that
are incurred by way of a cash payment that is not a
deposit; that are generally held by a trustee; and, that
are not for the benefit of the contributor.

2.5 Canadian Jurisprudence Relating to the Income Tax
Treatment of Mine Reclamation Costs

Two recent cases deal respectively with (a) government-
mandated levies for reclamation purposes (Nomad Sand &
Gravel Ltd., 82 DTC 1070) and (b) accounting estimates of
obligation to incur reclamation costs. (Burnco Industries
Ltd., 84 DTC 6348).

The key provisions of the Income Tax Act involved in these
cases are paragraphs 18(l)(a) and 18(l)(e), which read as
follows:

“18(1) In computing the income of a taxpayer from a
business or property no deduction shall be made in
respect of

(a) an outlay or expense except to the extent
that it was made or incurred by the taxpayer
for the purpose of gaining or producing
income from the business or property;

. . . . .

(e) an amount as, or on account of, a reserve~ a
contingent liability or amount or a sinking
fund except as expressly permitted by this
Part;”

Her Majesty the @een v. Burnco Industries Ltd. .
(80 DTC 1705; 82 DTC 6001: 84 ~ 6348)

The taxpayer carried on the business of gravel mining and,
as was its normal practice, excavated gravel from a
certain pit during its 1974 taxation year. ‘The taxpayer
was under obligation to backfill the area excavated
pursuant to an agreement with the local municipality. In
the course of meeting that obligation, preparatory work
was carried out after the course of the taxpayer’s 1974
taxation year. However, the actual backfilling was not
completed or paid for in that year. When the taxpayer
deducted an estimate of the cost of backfilling from its
1974 revenue, it was disallowed by the Minister. Actual
expenses were incurred in 1975 in respect of the 1974
estimates.
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Revenue Canada disallowed the deduction on the grounds cthat the amount was not an actual liability at the year
end or an expense incurred during the year for purposes of
paragraph 18(l)(a), but rather was an amount credited to a
reserve (a liability account) or a contingent account (a
contingent liability) within the meaning of
paragraph 18(l)(e) of the Act.

The taxpayer argued that generally accepted accounting
practice requires that revenues and expenditures jointly
attributable to the same transaction must be recognized at
the same time, i.e. result in a proper matching of
revenue and expenses in determining income.

The Tax Review Board allowed the 1974 deduction. On
appeal, The Federal Court - Trial Division also allowed
the deduction in 1974 of estimated costs to be incurred in
1975. The Federal Court addressed the question as to
whether or not an expense had been incurred in the year
(1974) . The Court ruled that the fact that the amount of
the expense was not ascertained at the year-end was not a
determining factor. Nor was the fact that the basis for
its most reliable estimation was not all in existence as
at the year-end. The Court found that:

“The obligation to backfill arose as the g“ravel was
removed. It was certain that there would be a cost.
That cost was ‘an expense incurred during the year’ as
that term is recognized in the accrual method of
accounting which is the only method acceptable in the
circumstances for purposes of the Income Tax Act”.

The Court also ruled that the deduction was clearly not a
transfer to a reserve or a sinking fund that would be
denied by paragraph 18(l)(e). Also, the fact that the
cost had to be estimated did not render it a contingen~
liability in the Court’s view.

.-

(.—

On appeal to the Federal Court of Appeal the decisions of
the lower courts were reversed. The Court h,eld that

‘The amounts were not expenses in 1974 within the
iieaning of paragraph 18(l)(a). An obligation to do
something in the future which may entail payment is not
an expense”.

The Court stated their opinion that an expense, within the
meaning of paragraph 18(l)(a) of the Act, is an obligation
to pay a sum of money and that an expense cannot be said
to be incurred by a taxpayer who is under no obligation to
pay money to anyone.
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The essence of the decision is that an estimate of
expenses incurred and an estimated future liability is not
an expense that is incurred nor an actual obligation to
pay.

Nomad Sand & Gravel Ltd. v. The Minister of National
Revenue (82 DTC 1070; 87 DTC 5343)

Nomad was in the gravel business and its operations
consisted of excavating raw material from a gravel pit and
transporting it for cleaning and loading. Pursuant to
provincial legislation (Ontario) the taxpayer was required
to provide for the rehabilitation of the pit area by
paying an annual levy to the government. The funds were
held to be applied to the cost of the rehabilitation
whether undertaken by the taxpayer or left to the
government. The taxpayer treated the levy as a deductible
outlay or expense incurred for the purpose of earning
income from its business for the years 1974 to 1977. The
levies were calculated each year on the previous year’s
production. It was estimated that further levies would
result in a total levy of from $35,000 to $40,000. The
pit could not be progressively rehabilitated.
Rehabilitation could only take place once the pit was
exhausted and was estimated to cost $136,000. The levy
was refundable if and when rehabilitation of the pit was
completed. If the pit were abandoned? and the
rehabilitation was not completed, the Province had the
discretion to forfeit the levies paid and/or to refund the
balance after paying the costs of rehabilitation out of
the fund.

Revenue Canada argued that the levies were a deposit~ that
the deposit may be forfeited, that the loss of the deposit
was contingent upon the discretion of the Crown and that
the obligation to rehabilitate the pit area was for a’
future time and no liability existed to insure the re13ted
expenses immediately. Revenue Canada argued that the
levies were therefore a refundable security deposit or a
reserve that was not deductible by paragraph 18(l)(e).

Nomad pointed out that the expected rehabilitation costs
exceeded the expected levies and that therefore there
would not be any refund that could be treated as a
receivable. Nomad argued that the most logical approach
to the generally accepted accounting principle of matching
revenues and expenses would be to treat the levy as an
expense of doing business and applying it in the year in
which income was earned.

I
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The Tax Review Board found that Nomad had an obligation to
pay the levy but it did not have an obligation to carry
out the rehabilitation of the pit and incur the costs of
same. The Board found that the only obligation was to pay
the levy and that the obligation was not a future or
contingent liability. The Board found that there was a
causal relationship between the levies, which were a
requirement to operate the pit, and the earning of income.
The Board also found that the yearly levies did not
necessarily constitute, for the operators, a security
deposit, a reserve or a sinking fund principally because
there was no obligation on operators to carry out the
rehabilitation program. The Board found therefore that
Nomad did not have a right to a refund, especially since
Nomad was most unlikely to incur rehabilitation
expenditures far in excess of its total levies paid.

The Board ruled that the annual levy payments were an
integral part of Nomad’s current operating expenses and
were deductible under paragraph 18(l)(a) of the Act.

On appeal, the Federal Court - Trial Division confirmed
the findings of the Tax Review Board.

The essence of this case seems
levies are not necessarily in
deductible deposit if there is
operator to conduct future reh
to a refund is contingent upon
incur rehabilitation costs.

to
the
no

abil
an

be that the annual
nature of a non-
viability on the
.itation and if the right
unlikely decision to

2.6 Foreign Tax Provisions for Mine Reclamation Costs

2.6.1 U.S. Tax Provisions for Mine Reclamation and Closing Costs

A taxpayer may deduct mine reclamation and closing COSLS
as they are incurred, or he may elect to use a reserve
system and make current deductions for estimated future
costs.

The key features of the reserve system are that the
reserve is increased by estimated costs applicable to the
yeaf and by an amount of imputed interest, and the reserve
is decreased by amounts paid during the year. Each year-
end any excess in the reserve is brought into income.
Certain recapture rules apply.

A taxpayer may elect to use the reserve system for any
particular mining or solid waste disposal property. A
reserve must be set up for each property elected, and
separate reserves must be set up for each of reclamation
costs and closing costs. The reserve for reclamation

c
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costs is increased by, and a deduction is allowed for, the
estimated current cost of future closing costs apportioned
on the basis of production (unit of production) from the
property during the year. Current costs means the amount
that a taxpayer would pay if the reclamation or closing
activities were performed in the current year.

The reserve is adjusted in the year by two items. The
reserve is increased by? but no deduction is allowed for~
an imputed interest equal to the amount that the opening
balance in the reserve would earn at the Federal short-
term interest rate compounded semi-annually. The reserve
estimated current cost of future reclamation activities
related to the portion of the property that is disturbed
in the taxation year.

-. The reserve for closing costs is increased by, and a
deduction is allowed for, the is decreased by any amount

J paid in the year for reclamation or closing costs. lf the
,.” amount paid exceeds the balance in the reserve, including

imputed interest for the year? the excess is deductible in
the year.

At each year-end, the reserve is increased by, and a
deduction is allowed for, the reclamation or closing costs
related to the year. The deduction for reclamation costs
is base on current costs for reclamation of all property
disturbed to date. The deduction for closing costs is
based on all production from the property to date. If the
total of the reserve exceeds the current costs, the
reserve is reduced to the amount of the current costs and
the excess is brought into income. (This is equivalent to
bringing the adjusted previous year’s reserve into income
and setting up a new reserve).

A taxpayer may revoke an election made with respect to any
property, and such revocation is irreversible. If an’_
election is revoked, or if a mine site or waste disposal
site is disposed of, the outstanding balance in the
related reserve account must be brought into income of the
year.

The reserve system is effective generally for costs
incurred after July 18, 1984. If a taxpayer was regularly
computing and claiming deductions for mining reclamation
activities under a current cost method of accounting prior
to that date, any liability for reclamation activities for
land disturbed before July 18, 1984 is treated as having
been incurred (and not subject to the reserve rules) when
the land was disturbed.
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2.6.2

The reserve system may be used only for reclamation and
closing costs incurred under the Surface Mining Control
and Reclamation Act of 1977, the Solid Waste Disposal Act,
or any other Federal, State or local law which imposes
substantially similar requirements.

Comments on the U.S. Reserve Rules

The reserve system may only be used in the U.S. where a
mine operator is under a statutory obligation to conduct
reclamation and/or closing activi~ies. ‘An obligation to
conduct reclamation existed in the Burnco case, but did
not exist in the Nomad case.

The U.S. reserve system results in a good matching of
costs and revenues. The deduction for reclamation costs
is related to the time and extent that land is disturbed,
and reflects a clear causal relationship. The deduction
for mine closing costs is effectively amortized over the
units of production of the mine, and this appears to be an
appropriate way of matching these once-only costs against
the revenue from the mine.

The requirement to base a deduction on current costs
effectively prevents a deduction for future costs that can
be inflated by price index factors. At the same time the
deductible estimate in current dollars works to
automatically adjust for inflation, technology and other
factors that may affect costs.

The use of an imputed interest factor works to reduce the
present value of the tax deductions. The rules
effectively bring the imputed interest into income each
year. The idea is that there should be an offset because
current tax deductions and related tax savings are given
in respect of an outlay that will be made in the future.

-
The U.S. experience with the reserve system, and
estimating reclamation costs, is that they have had little
trouble administering the rules.

Australia Tax Provisions for Mine Site Rehabilitation
cos~s

Mining companies are now generally obliged for environment
reasons to undertake major expenditures on site
rehabilitation. These obligations are written into the
conditions under which mining tenements are issued by
State Governments. Where projects are the subject of
legislation, site restoration programxnes must be submitted
and approved, before a lease is issued. In some cases,
companies are required to lodge some form of security to
guarantee their successfully carrying out rehabilitation.

Under present income tax law, deductions for expenditures
on mine site rehabilitation area available, but only in
the year in which the expenditures are incurred. Bank
changes related to security bonds are deductible for tax
purposes. Deductions may not be transferred among
corporations.

c
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The taxation aspects of company expenditures on mine site
rehabilitation were considered in the Asprey Report (1975)
and the IAC Report on the Petroleum and Mining Industries
(1976). Both reports recommended the carryback of losses
for a specified period and, in addition, the Asprey Report
recommended that provisions (reserves) made by companies
for future costs of restoring mine sites be available as
deductions from assessable income. The IAC recommendation
on carryback of losses was not accepted by the Government
when it considered the IAC Report in 1976. The Government
has not seriously considered the Asprey Report
recommendation relating to provisions for rehabilitation
costs for the following reasons:

1.

2.

3.

The existing system has not caused problems in
practise.

The deductibility of provisions would involve a major
departure from long standing principles of income tax
assessment and should be considered in a wider context
than mining alone.

Allowing deductions for provisions for mine site
rehabilitation based on estimates may induce taxpayers
to reduce income for tax purposes.

2.6.3 South Africa Tax Treatment of Mine Closing Costs

South Africa has extremely onerous legal requirements
concerning the pollution of the atmosphere, water and
land. Generally speaking, any mine, on closing down~ must
restore the habitat to what it was previous to the mining
venture. This includes agricultural restoration, long
term projects to prevent pollution by seepage into water
suppliesf etc.

In order for a revenue expense to be deductible under -
South African income tax law, the expense must be incurred
in the production of income, and must not be a capital
nature. If an expense is incurred after the mine has
closed, then that expense is considered not -to have been
incurred in producing income. Also, if an expense is
incurred with a view to closing down a mine, that expense
is considered not to have been incurred for the purpose of
producing income. While there are some limited
opportunities, as a general rule~ revenue expenditures
incurred for the purpose of closing a mine are not
deductible for South African tax purposes either because
it is not been incurred in the production of income or
because it constitutes a capital expense. This conclusion
is reached by reference to Section n(a) of the South
African Income Tax Act 1962 (the Act).
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Capital expenditures is deductible under the provisions of
Section 15(a) as calculated by reference to Section 36 of
the Act. A series of problems face a claim in respect of
capital expenditure relating to the close down of the
mine. First of all, there is the practical problem of
finding an income base against which the capital
expenditure can be deducted. With a few exceptions, mines
in South Africa are “ring-fenced”~  i.e. the capital
expenditure incurred in relation to one mine cannot be
offset against profits produced by another mine.
Section 15 of the Act also demands that the taxpayer
produce mining income before he can obtain a deduction for
capital expenditure at all. Further the definition of
capital expenditure in Section 36 of the Act may not
encompass many of the capital items relating to pollution
rather than to mining. The definition is very broad in
mining terms, e.g. shaft sinking, and mine equipment, the
latter phrase encompassing anything necessary to equip a
mine such as roads, railways, hospitals, sports facilities
and all mining equipment as more narrowly understood. The
definition also includes development, general
administration and management prior to the commencement of
production or during any period of non-production.
However, equipment purchased purely to prevent pollution
after the close down of a mine does not constitute mining
equipment. As a general rule capital equipment purchased
after the close of the mine would not be deductible.

c
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The Revenue authorities have nevertheless being extremely
sympathetic in relation to this problem. Essentially the
question has been solved by reference to the gold and coal
mining industry by the use of a tax exempt trust. Each
mining house has formed a separate trust relating to its
gold mines and its coal mines. Each year, a consulting
engineer evaluates the possible liability of the mine to
incur expenditure relative to the pollution laws on close
down. A payment is made to the trust to ensure that the
trust can meet such a liability at the end of the life of
the mine. That payment is deductible for tax purposes on
the basis that the company has actually incurred the
payment in the course of carrying on its trade and that
the payment can be closely enough associated with the
income earning activities of the taxpayer to fall within
the provisions of Section n(a) of the Act. In the
following year, this provision is re-calculated.

This arrangement may be outside of the strict wording of
the law, but it is very typical of the way in which South
African Revenue solves difficulties that arise because of
legal interpretation rather than government intent. Both
parties are happy with the arrangement and in consequence
it works.

L
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Mexico Tax Treatment of Mine Closing Costs

U p  t o  t h e  p r e s e n t ,  mining c o m p a n i e s  h a v e  n o t  b e e n  r e q u i r e d
t o  incur s p e c i a l  e x p e n s e s  a t  t h e  t i m e  o f  c l o s i n g ,  to
restore and safeguard the environment. Mexican tax law is
similar to Canadian tax law in that, if such expenses were
to be required, and provisions for these costs were to be
recorded currently over the operating life of the miner
these provisions for estimated future expenses would not
be allowed as deductions for tax purposes.

However, if the amounts provided were paid into a trust
fund set Up to cover such costs, there is a reasonable
probability that a special ruling could be obtained from
the tax authorities allowing the current deduction of
payments into the trust fund. These amounts would have to
be invested in a limited number of securities approved for
this type of fund and would not be available for use by
the company. The earnings of the fund might be exempted
from tax so long as they were reinvested in the fund or
used to pay trustees’ fees and other operating expenses.
There would of course, have to be some way to reasonably
estimate the amount of expenses to be incurred upon
closing that could be independently certified to the tax
authorities, and any excess provision would be treated as
taxable income when returned to the company. Rulings of
this king have not been made, but if expenses of this
nature were to be required by Federal or State
legislation, it is believed that a ruling of the type
briefly outlined might be obtained.

2.7 Conclusions

The Canadian income tax treatment of reclamation expenses
is not as generous as the treatment accorded other
estimated expenses that will be incurred in the future but
are allowed a current deduction. The Burnco case clearly
reinforces the tax treatment that a deduction/reserve l-s
not allowable under the Income Tax Act even though
generally accepted accounting principles (the matching
principle) may require that costs to be incurred in the
future related to present operations should be expensed.
The U.S. tax system allows taxpayers to elect a
deduction/reserve estimate of the current cost of future
reclamation activities. An amendment to the Income Tax
Act would be required to allow a deduction/reserve
treatment.

The Canadian tax system allows a deduction for a variety
of contributions to funds. The Nomad case allowed
contributions to the Ontario gravel pit reclamation fund.
The tax status of other cash forms of security is unclear,
but the Income Tax Act would ordinarily disallow any
payment that is in the nature of a deposit or prepaid
expense. For certainty and clarity, an amendment to the
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Income Tax Act would probably be required to allow a
deduction for contributions to a mine reclamation fund.

3. Evaluation of Various Income Tax Options

There follows a discussion of three options to amend the
tax system in order to provide a fairer and/or more
favorable tax treatment to reclamation costs.

3.1 Option A: Extending the Loss Carryback Period

This proposal would involve amendments to the Income Tax
Act to allow the carryback of losses for a period greater
than three years. Income of previous years would be
reassessed and any tax refunds would provide cash that
would offset some of the reclamation costs.

Nova Scotia is contemplating the indefinite carryback of
losses in their mining tax regime. They feel that this
would require minimal adjustment, and in connection with
their Department of Environment, would Dlace a closer tie
between ~eclamation costs
requirements.

Mvaxrtages

(a)

(b)

(c)

(d)

(e)

(f)

This option would
provisions of the

and posted se~urity

utilize current concepts and
Income Tax Act.

For corporations the provision would be easy to
administer. Income of previous years would be
reassessed until the loss created by the
reclamation costs is used up.

This option would provide immediate cash relief by
accessing tax refunds related to previous years
rather than waiting up to seven years into the,.
future to utilize a loss, or possibly even losing
the loss or part of it if it is not used in the
carr’yforward period.

This option, if coupled with the pos”ting of
environmental securities, would ensure that an
operator has sufficient funds at post production
to guarantee reclamation.

This option minimizes government involvement.

This option would eliminate the need to make
estimates of reclamation expenses for purposes of
deductible reserves.

c
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(a)

(b)

(c)

- .

(d)

(e)

(f)

Extending the loss carryback period to a specific
mining cost may set a precedent and a request by
other industries for similar treatment for non-
recurring expenditures~ e.g. plant closures.

Setting a maximum loss carryback period of say 10
years may not benefit all corporations, e.g. those
with poor profits or with large cost-pool
writeoffs in that period, and there may be
pressure to extend the period to a longer time
frame.

The rules might work for corporations because
their tax files are maintained indefinitely.
However, the tax files of individuals are
destroyed after a relatively short period of time
and reassessment would be difficult or impossible
for a lengthy carryback period.

Refunds would be based on tax rates prevailing in
the years that taxes were assessed and these may
be higher or lower than rates prevailing when the
reclamation costs are incurred.

Amalgamated corporations could not be reassessed
for profits prior to amalgamation of a predecessor
corporation. This would limit the carryback
period to the period since amalgamation.

Where mineral resource properties are sold to
another corporation the successor rules apply.
The successor rules do not allow claiming a loss
against a predecessor’s income. In these cases,
the loss carryback would be limited to the period
since the mineral properties were acquired. ‘-

Option B: Allowing Current Deductions for Accounting-
Based Reserve Provisions for Estimated Future Reclamation
Obligations

This proposal would allow an annual deduction in computing
taxable income of a reasonable amount set up as a reserve
during the operating life of a mine.

A reserve is a bookkeeping amount or a notional amount
that is created by an accounting or notional entry that
charges an amount against income in respect of an
estimated future expense and credits the amount to a
reserve. The reserve is essentially in the nature of an
obligation to incur expenditures in the future. No monies
are generated or put aside by the reserve. However, the
expense~ if allowed as a tax deduction, would result in
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c u r r e n t  t a x  s a v i n g s . The increased cash flows could go
into general corporate funds and be used currently for any
purpose. Alternately, the tax savings could be put aside
by a company on a voluntary basis to provide a fund that
would be available to help finance reclamation
e x p e n d i t u r e s . However, the spending currently or the
putting aside of the tax savings are unrelated to the
deduction/reserve system.

-,, ,,
The amount of the reserve and the related deduction would
have to be based on a reasonable estimate of the expected
future reclamation costs resulting from land disturbed or
other mining activities of the year. Any payments in the
year for progressive reclamation would be charged to and
would reduce the reserve. Any payments in excess of the
balance in the reserve would be allowed as an expense.
Any remaining balance in the reserve prior to the year-end
would be brought into income at the year-end. At the
year-end a new reserve would be estimated and set up to
reflect the revised cost of future reclamation activities
at the year-end. A deduction would be allowed for the
amount of the new reserve.

Advantages

(a) This proposal would effect a better matching of
costs and revenues in determining taxable income
than current tax treatment.

(b ) This proposal would be consistent with the
accounting practice required by some
practitioners.

(c) There is some tax precedent for a deduction for a
reserve. A reserve would be somewhat similar to
the reserves allowed for warranty expenses
quadrennial surveys (paragraphs 20(l) (m.1
20(1)(0) of the Income Tax Act).

-!. (d) This proposal would be essentially similar

and
an’~

to the
tax t~ea~ment that may be elected-in the U.S.

~ Disadvantages

(a) It is difficult to make reasonably accurate
estimates of future mine reclamation costst
especially for mines with expected long lives.

(b) The use of a reserve would give current tax
savings and cash flows to mining companies but
would not of itself provide cash for future
reclamation if the cash were used for other
purposes and not saved in a fund for reclamation
purposes.

c
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(c) It may be difficult for Revenue Canada assessors
to evaluate the reasonableness of a
deduction/reserve because of the technical nature
of the matter. It may be difficult therefore to
administer the law and protect government revenues
in terms of annually verifying the revised year-
end reserve. Put another way, the reserve may
lend itself to manipulation and/or understatement
of taxable income.. . .- -- . .

(’d 1 Recarkure of a reserve in the future may result in

.

3.3

. .
a ta; l i a b i l i t y  t h a t  t h e  g o v e r n m e n t  m a y - n o t  b e
able to recover. The company may simply not have
enough assets to pay the tax on the recapture.

(e) More generous tax treatment of mine reclamation
costs will involve increased current tax
expenditure costs to the federal government. The
resulting revenue losses would not be consistent
with the government’s high priority to reduce the
deficit. Also, the provinces may resist this
option since it would reduce their revenues and
conflict with their budget control and deficit
reduction plans.

(f) A basic principle of Tax Reform has been the
elimination of tax preferences. This option would
give generous tax treatment to reclamation
expenditures and may be perceived by govermentsr
and by other industry sectors, as an overly
generous tax concession to the mining industry.

(9) If special treatment is extended to the mining
sector, other industry sectors will demand current
deductions for non-current costs, mandated or
otherwise such as plant shut downs~ employee.
retraining programs, employee retirement pack-es
and other possible or anticipated future costs.
In other words, a precedent may be set that may
make it difficult to deny similar deductions to
other industry sectors.

Opt~on C: Allowing Current Deductions for Contributions
to a Government+anddted Pund for Future Reclamation
Activities

Reclamation laws in Canada are the responsibility and
prerogative of the provinces and/or municipalities where
delegated. The Province of Ontario presently requires
gravel pit operators to make contributions based on
production to a fund administered by the province to
ensure that some measure of reclamation is carried out.
The provinces of British Columbia and New Brunswick are
contemplating similar fund requirements. ( See
Appendix A).
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This option would allow a tax deduction for the amount of
actual cash contributions that are required by a
province/municipality to be paid into a fund that would
subsequently be used for mine reclamation activities.
Presumably the province/municipality would make an
estimate of the reclamation costs that would be incurred
in the future as a result of land disturbed and mining
activities in the present year. Alternatively, the
estimate of future mine reclamation costs could be based
on cumulative estimates of land disturbed. Levies or
contributions would be required during the operating life
of a mine or as land is disturbed. Since the
contributions are somewhat in the nature of a deposit, the
fund should earn interest on behalf of a contributor.
Since each reclamation project is mine specific, it would
appear to be reasonable to have a separate fund (at least
notionally) for each mine. The fund could be administered
to reimburse the mine operator out of the fund for
reclamation expenditures as they are incurred.
Alternately, the province/municipality could have the
reclamation activities performed and pay for them out of
the fund. Any amount in the fund in excess of the
reclamation expenditures should be returned to the mine
operator and would be included in income. Any shortfall
in the fund would have to be collected from the mine
operator or be borne by the province.

Advantages

(a)

(b)
,.

(c)

(d)

A deduction for contributions to a reclamation
fund may be acceptable and have rationale in terms
of other provisions of the Income Tax Act and
court decisions because there has been a cash
outlay or amount incurred by a company for a
legitimate business expense.

A deduction for contributions to a reclamation-
fund would encourage the use of such funds by a
province/ municipality as an initiative to
accomplish environmental control.

There is some tax precedent for a deduction for a
contribution to a fund, viz. amounts paid under
the Western Grain Stabilization Act (paragraph
20(l)(ff) of the Income Tax Act) and amounts
deductible for levies for gravel pits in
circumstances similar to the Nomad case.

There is a tax precedent for allowing a deduction
for current contributions used to fund a lona-term
liability, e.g. the deduction for contributi~ns to
a pension fund.

c
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Disadvantages

(a)

.;

( b )

.

(c)

(d)

. .
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(e)
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If the funds are held in trust and devoted only to
reclamation there is less chance of abuse than a
deduction/reserve system.

Arguably, a province/municipality could have
difficulty in making an estimate of future
reclamation costs that would be used as a basis
for determining periodic contributions to the
reclamation fund. The problem of estimation here
would appear to be identical in nature and scope
with the problem of estimating for purposes of a
reserve. The question that arises is the
different consequences of being too high or too
low in the estimate. Periodic reviews and
adjustments of estimates could be part of the
process to deal with this concern.

If the funds are not held in trust (e.g. if
contributions go into provincial/municipal general
funds) there may be no assurance that the funds
will be used or even available for reclamation
purposes.

The fund may be used by the province/municipality
to impose a form of taxes on mining companies,
e.g. if the required contributions exceed the
amounts estimated to be required for reclamation.
Allowing a tax deduction for such excess would be
in conflict with the intent of paragraph 18(l)(m)
of the Income Tax Act which disallows a deduction
in computing income for crown royalties and mining
taxes. (The resource allowance provides an offset
for these).

A province/municipality may not like the idea af
computing and imposing a levy based on land
disturbed or other mining activities in the year.
A province/municipality may be more inclined to
base the year’s contribution on prof,its for the
year, e.g. by using a progressive rate stfucture,
and/or ability to pay, e.g. by not requlrln9
contributions in low-profit years. These methods
of determining the contribution may be at variance
with the purpose for which the contribution to the
fund is made, viz. to pay for future reclamation
activities that result from present mining
activities.

Administration is complicated if a fund is set up
for each and every mine, as would seem desirable.

.!
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(f) The treatment of interest earned in the fund may
present a tax problem, e.g. would it be taxable as
it is earned? or only on withdrawals from the
fund?

(9) This option would not be of universal or even
broad application to mines in Canada since only
two provinces contemplate a mandatory system of
contributions to a reclamation fund that is
applicable to all mines in the province.

( h ) This option is subject to the same comments about
tax expenditure costs, elimination of tax
preferences and special treatment for the mining
industry discussed in disadvantages to Option B,
but to a much lesser degree since companies would
be putting up a substantial amount of after-tax
cash even after earning a deduction for
contributions.

(i) There could be criticism of greater government
involvement.

(j) It could give the perception that responsibility
for reclamation is transferred to government along
with the transfer of funds.

3.4 The Difficult Task of Making Estimates of Future Mine
Reclamation Expenditures: A Problem Common to Options B
and C

The most critical aspect of Options B and C is that of
making an estimate of future reclamation costs. Option A
does not involve making estimates since it is merely a way
of handling the deduction for reclamation expenditures
incurred.

The Income Tax Act, for the most part, allows a deducti-on
for known and measurable amounts, ordinarily the
transaction value in dollars for goods acquired or
services performed. Where estimates are allowed in the
Income Tax Act they are usually capable of reasonably
accurate estimation and verification.

For example, the actuarial reserves allowed an insurance
company can be estimated with a great deal of accuracy by
the actuarial science. The reserve for bad debts can be
estimated quite easily and closely by using experience
factors and aging of accounts receivable. The deduction/
reserve for manufacturers’ warranty expenses can be based
on historical experience factors. The deduction/reserve
for quadrennial surveys is based on an estimate of costs
four years hence, but the work done in the survey and its
current cost is reasonably determinable and need be

c
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adjusted only by a price index factor. In summary, the
deduction/reserves allowed by the Income Tax Act are all
short term estimates (except actuarial reserves) and they
are capable of fairly accurate determination and
verification.

The problem of making estimates of future reclamation
costs is complicated by several factors.

1.

2.

c 3.

4.

The reclamation activities may not be carried out until
many years into the future. Any attempt to use distant
future costs to determine a deduction/reserve or to
determine fund contributions will give figures that may
be at considerable variance from what the actual costs
will eventually be. Tax legislators and administrators
may be very uncomfortable with the idea of allowing tax
deductions for what may be more of a “guesstimate” than
an estimate.

The future reclamation costs may not vary directly with
land disturbed or tons of ore processed, etc. Other
characteristics (physical, chemical and geological) may
vary and/or become apparent at different stages of mine
development and extraction. Some factors may be quite
unpredictable, and some may not turn out to cause as
much rehabilitation as earlier estimated.

Mining  t e c h n o l o g y  a n d  r e c l a m a t i o n  t e c h n o l o g y  m a y  c h a n g e
significantly  t h r o u g h  time a n d  r e s u l t  in s u b s t a n t i a l
r e c l a m a t i o n  c o s t  v a r i a n c e s  f r o m  e a r l i e r  e s t i m a t e s .

S t a t u t o r y  r e c l a m a t i o n  r e q u i r e m e n t s  m a y  c h a n g e  t h r o u g h
time. Mare stringent requirements will increase the
eventual cost of reclamation.

The estimation problem applies equally to both Options B
and C. The deduction/reserve option gives a yearly -
notional amount that would be deducted in computing
taxable income, regardless of the accounting methods
used. A deduction for contributions to a fund should in
turn be based on a requirement that the contributions to
the fund be based on reasonable and verifiable estimates
of future reclamation expenses to be paid for out of the

“ fund and interest expected to be earned by the fund...-.. ..”
3.5 L ‘:Conclusions., -. .::, ..-. .;. . .

-, . . . . .. . . . . . -:”fAll of the options are workable. Each of the options has,, , ; -.,s a major advantage, viz.

1. The extended loss carryback period would relate the tax
deduction to the incurring, and the amount, of the

b
expense and would provide cash shortly after the
incurring of the reclamation expenses.

. *



. . . . b

-26-

2.

3.

The deduction/reserve option would result in a good
matching of revenues and expenses, as was the finding
of the first two court hearings of the Burnco case. It
would also conform with the accounting standards
required by some practitioners.

The option to allow deduction for contributions to a
cash fund as incurred would be consistent with the
Income Tax Act treatment of most business expenses.

Each of the options has major disadvantages, viz.

1.

2.

3.

The extended loss carryback option may not provide tax
relief where taxes payable have been minimized by poor
profits and/or accelerated write-offs of cost pools in
the past. The amalgamation rules and the successor
rules may prevent an extended loss carryback in some
cases.

The deduction/reserve option could be quite costly to
federal and provincial treasuries and it may be
difficult to administer (verify) and to prevent abuses.

The contribution deduction option may have very limited
application. There are no general p~ovincial/~unicipal
fund systems now in place, and only two provinces (B.C.
and New Brunswick) contemplate such funds.

3.6 Provincial Views

Newfoundland

“The Discussion Paper in its present (March 1, 1989)
format is a very good review of the problem . . . but is
perhaps too focussed on the acid mine drainage problem.
The problem also exists for non-metal mines, iron ore ,
mines, processing plants and other industries not at a~
related to mining”.

Nova Scotia

“Many provinces have problems with tailings that have been
abandoned years ago . . . there should be incentives to
clean them up. Fewer problems are associated with current
producers as reclamation or rehabilitation programs are,
or should be, integral parts of mining leases. Research
on methods of dealing with tailings is certainly warranted
and producers should be encouraged to find ways to leave
the site in an environmentally sound condition”.

t
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Saskatchewan

“Concerning the advance income tax deductions for
Government mandated reclamation work we are strongly
opposed to the changes suggested. (a deduction/reserve
system) . The fact that the government requires reclamation
is irrelevant, the timing of the expenditures is the
critical factor. Generally accepted accounting principles
are just that and do not necessarily provide an acceptable
mechanism for taxation purposes.” (Words in brackets
added ) .

“The only argument in favor of the proposal is that
conceptually there is a matching of funds (costs), however
in reality we are dealing with an unknown cost which is
estimated, often with very little knowledge of the
eventual situation. For accounting purposes an adjustment
is easily made at some later date with a footnote in the
financial statements but for tax purposes it could be
necessary to re-file back to the beginning~ an horrendous
thought.” (Words in brackets added).

“our list of objections (includes):

o

0

0

0

Revenue uncertainty - revenue flow is impeded because
accuracy of estimates is unknown.

Tax avoidance - estimates can be manipulated easily
unless excessive cost in policing the estimates is
incurred.

Loss of monies - there is no guarantee that the money
would be there at the end of the project - a time when
there are no earnings to support the costs and assets
presumably worn out. This could be overcome if a
sinking fund were set up in trust for the reclamation
costs and since this would be a real cost for the ‘-
companies we would have no objection to a tax deduction
for such payments.

Moving target - environmental requirements are not
static and therefore estimated costs will change from
time to time leading to exacerbation of (the above
points).” (Words in brackets added)

“Overall we think it is a poor idea which is fraught with
difficulties”.

- . . . ~, .:, . .. . :-
British Columbia (from proposal - see Appendix A)

;,.-
“The nature of mining is such that reclamation work is
largely precluded until after the cessation of ore..

L
extraction . . . Currently there are mines . . . whose post-
closure reclamation and mitigation costs are not
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adequately provided for - so the full burden of those
costs could default to the Province. This is of
particular concern as mitigation costs can easily exceed
a million dollars per year per mine . . . The establishment
of adequate provisions for these costs, by the companies,
is hindered by the fact that such provisions would not
currently be a deductible expense - and would therefore
come out of after-tax income. Similarly, after the mine
closes, if the companies remain to do the reclamation and
mitigation work, they often do not have any income against
which to deduct those expenses. I.n summary, the current
situation works against the satisfactory resolution of
serious environmental problems”.

“(There should be legislation) which will ensure that all
environmental costs associated with a mining operation are
completely ‘internalized’ (mining companies make payments
to a reclamation fund) for as long as they occur . . .
Since these costs are related to the operation of mine,
they should be deductible from the operating income of the
mine.” (Words in brackets added).

Based on informal feedback from members of B.C. mining
companies, we believe that a fund mechanism should be such
that, upon ministerial approval, responsible operations
can:

1) Post commercial letters of credit (CLC’S) and deduct
the associated expense, rather than make fund payments
of the same amount,

- this will reduce the cash requirements and not
adversely affect the security.

2) Be subject to performance and fund review every three
or five years, rather than yearly,

.
this would reduce the associated bureaucracy.

Quebec

“We are not in favor of the recommended option to allow
tax deductions to companies only for compulsory
contributions to a reclamation fund established by a
province. This approach would impose on the provinces the
obligation to establish such funds without the Income Tax
Act having been necessarily amended so as to allow such
deductions to a fund, or a reserve provision in respect of
mine reclamation work in the post production period.
Companies would be reasonably expected to put up a very
strong resistance if annual contributions to a fund were
not deductible. Moreover, there are not many provinces
presently approaching the implementation stage for
reclamation funds such as proposed”.

c
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“There would be the risk therefore that many years would
go by before we could really address the problem of
reclamation at mines sites~ and those mineral producers
that are currently willing to take measure in order to
assure that the environment is better protected, would be
penalized”.

“On the other hand, Minister Lucien Bouchard has indicated
at the beginning of this year that protection of the
environment is a federal government priority. It would
therefore be an opportune time for federal authorities to
address this concern in their tax policies and amend the
Income Tax to allow mining companies to deduct all types
of reserves for a future reclamation of mine sites, and
not only compulsory contributions to possible provincial
mine reclamation funds”.

“Finally we are of the opinion that the deductibility of
future expenses pertaining to the protection of the
environment should be applicable to all initiatives
concerning the protection of the environment~ and not only
the reclamation of mine sites. Furthermore, we should
seriously examine the possibility of according accelerated
depreciation allowances to environmental protection of
pollution abatement assets”.

New Brunswick

“we would like to see some form of reclamation fund
established for each mineral property, and using the tax
system allows both industry and government to contribute
to the solution. . . The province has done some preliminary
work on establishing a mine reclamation fund funded by the
province. Initial review was aimed at solving the problem
of abandoned mineral properties”.

(See details of proposal in Appendix A).
*

The following comments were made by New Brunswick in
response to the first draft of the Discussion Paper and
issues raised at the March 1, 1989 meeting of the Tax Sub-
committee in Ottawa:

“New Brunswick supports the mine reclamation fund
option”.

“New Brunswick would like to receive support under the
federal Income Tax Act in allowing contributions to
such a funds as a deduction against current income”.

“New Brunswick would recommend changes to the Metallic
Minerals Tax Act to allow contributions to such funds
as a deduction against current income”.

I
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“New Brunswick agrees with the point raised at our
Ottawa meeting regarding placing an upper limit on the
deductions allowed in any one tax share. We should not
allow large deductions for passed mistakes”.

“We do not agree with comments made by the federal
Department of Finance that the resource allowance might
be considered to have sufficient surplus (over
provincial royalty payments) to cover the federal
government’s contribution to a mine reclamation fund”.

“The fund concept permits each province to either
participate or, like Nova Scotia and Newfoundland,
follow their own reclamation plan”.

Ontario

“Chapter II of the Green Paper, ‘Ontario Mines and
Minerals Policy and Legislation’ . . . addresses the vital
issue of the responsibility for reclamation. Two
recommendations apply, in particular, to the subject
matter . . . and I cite the specific wording.

‘Where a new mine is to be developed, require the
proponent to file with the Ministry of Northern
Development and Mines an outline of the development and
a closure plan with the estimated cost.’ (p. 24)

‘Once a ciosure plan has been accepted by the
Government, require a financial assurance to be
deposited (based on the cost estimate of the closure
plan), to be held until reclamation is complete.’”

“Tax legislators are concerned with perceived revenue
benefits foregone and have to balance that out with
corporate operational (environmental) responsibility and
project viability. The mining industry cannot make to~
strong a case for uniqueness of a high terminal
rehabilitation cost. In fact, it could perhaps be argued
that the industry has a better handle on these costs than
other established industries (e.g. chemical) and
developing industries (e.g. biotechnology). ,

Ontario mining legislation, as planned, would call for
cost estimates which would be subject to review and
revision annually. There is all reason to expect such a
cost database to improve dramatically over a matter of
years.”

“Tax planners would like to have an ‘up front’ estimate of
the fiscal impact, prior to moving on reform. How can
these time frames be brought closer together? The
committee should address that in its discussions.” (-
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3.7 Option C: Arguably, the Most Reasonable Solution

The preferred option would appear to be Option C, i.e.
allowing a deduction for mandatory contributions to a mine
reclamation fund. This approach most closely conforms
with current income tax rules that generally allow a
deduction only when an expense is incurred. It also would
have the government co-finance an expense at the time that
it is incurred by the taxpayer. It would also have a much
smaller tax expenditure cost than the deduction/reserve
option and therefore be acceptable to federal and
provincial governments that are trying to reduce deficits.
This option would probably require an amendment to the
Income Tax Act since no specific provision allows
contributions to a mine reclamation fund (to override
paragraph 18(l)(e)) and because the Nomad case may not be
a sufficient precedent to permit deductions.

The provinces have a range. of requirements for mine
reclamation, from statutory to discretionary to general
environmental protection rules. Only Ontario (for gravel
pits) and Alberta (for coal mines) have a mandatory
requirement to make contributions based on production to a
mine reclamation fund. To make Option C workable on a
general basis would require the provinces to establish
mandatory funding requirements. Mining companies will
surely resist such a prospect because they would have net
current cash outlays after tax deductions. They may well
prefer instead the status quo and negotiate with the
provinces to use other forms of security, such as
performance bonds or letters of credit.

The funding of retirement pension funds, and the income
tax treatment thereof, may be considered as a possible
conceptual model for mine reclamation funds. A
rudimentary portrayal of important fiscal? legal~
valuation and administration issues, applying aspects df
the pension fund model, is summarized in Appendix C.

Before any tax change could be seriously contemplated? it
would be essential for the provinces and territories to
undertake to make detailed estimates of the ‘tax
expenditure implications of facilitating the advance
funding of projected mine reclamation expenditures within
their respective jurisdictions.
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A.PPEk4DIx A

The British Columbia and New Brunswick c
Reclamation Fund Proposals

British Columbia

Proposed Structure of Company-Specific Reclamation Funds

Problem:

The nature of mining is such that reclamation work is largely
precluded until after the cessation of ore extraction.

Currently, there are a number of mines operating in B.C. (and in
other parts of Canada) whose post-closure reclamation and
mitigation costs are not adequately provided for - so the full
burden of those costs could default to the Province (unless
corporate responsibility and goodwill dictate otherwise). This
is of particular concern since mitigation costs can easily exceed
a million dollars per year per mine and last for hundreds of
years. The establishment of adequate provisions for these costs,
by the companies, is hindered by the fact that such provisions
would not currently be a deductible expense and would therefore
come out of after-tax income. Similarly, after the mine closes, fif the companies remain to do the reclamation and mitigation
work, they often do not have any income against which to deduct
those expenses. In summary, the current situation works against
the satisfactory resolution of serious environmental problems.

Objectives:

1) The Province of British Columbia (the “Province”) seeks to
develop legislation that will ensure that all
environmental costs associated with a mining operation”are
completely “internalized” for as long as they occur.

2) Since these
they should
mine.

costs are related to the operation of a mine,
be deductible from the operating income of the

Features: -

1) The Province sets the environmental standards.

2) “ Annuallyr the Province determines the financial costs
associated with meeting those standards.

3) Annually, the Province reviews and approves the
reclamation work to ensure that those standards are met.
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0 4) The individual mining companies make payments to mine-
specific Funds established to ensure that associated
reclamation and mitigation costs are provided for. These
payments are based on annual assessments and reviews done
by the Province. These annual assessment and reviews will
be incorporated into an annual report to the B.C.
legislature.

5) The Crown controls the Funds and all earnings are retained
within the Funds.

Principles and Structure of the Fund:

1) A problem arises from the need to ensure that mine
operators provide for potential damages to public
resources. An objective of the Fund concept is to ensure
that associated costs are internalized by the operators.
Payments to the Fund are required before the mining-
related disturbances occur.

2) Environmental standards will be established by the
Ministry of Energy, Mines and Petroleum Resources (EMPR)
and the Ministry of Environment and of Province of British
Columbia, and shall comply with those of the waste
Management Act, the Federal Fisheries Act, and the Mines
Act .

3) Prior to the issuance of a permit to work, mitigation
measures and reclamation plans that are consistent with 2)
are developed by the operator and reviewed and approved by
the Province. Prior to commencement of work, funds
sufficient to provide for the required mitigation measures
and reclamation plans associated with that work will be
paid to a mine-specific fund (Fund).

For example, a mine with a two-year preproduction perkd,
wherein most of the environmental impacts will occur in
those two years will:

a)

b)

I

I

. . . . .
c)

provide a report on the environmental impacts of the
entire project prior to being issued a permit~

~y sufficient funds into the Fund to provide for all
of the reclamation and mitigation costs that will be
necessitated by Year no. 1 of the preproduction work
prior to undertaking that work, and

make a similar payment prior to the issuance of Year
no. 2’s permit (say by September 30 of the preceding
year) .

[

[
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The above also applies for the re-opening  of a mine that
has been closed.

4) Both developing and operating mines require annual “Work
Permits”. Fund decreases and increases will be considered
at the time of issuance. Changes in the Fund will be made
on the basis of:

: expected future reclamation and mitigation costs for
the property, and

the expected ability of the Fund to meet those costs.

Annual Fund payments and issuance of associated permits to
work are recommended so that payments will not be required
too far in advance. This will reduce the possibility of
“Downward Adjustments”.

Responsibility for the establishment, administration, and
control of the Funds will rest with the Province. Company
input will be allowed into the investment policy that the
Funds are subject to and which institution (e.g. trust
company) implements that policy.

5) This proposal will apply to all mines currently operating
in B.C. or that are developed in the future. The funds
for each mine project will be identified separately within
the Fund.

6) The following are fundamental to this proposal:

a) access to the residuals of the Funds will be a function
of the amount of risk that is accepted,

b) since the operator always has the option to default on
its obligations to mitigate and/or reclaim, and “waLk
away from the mine”, all risks ultimately reside with
the Crown. If this option is selected, the operator
forfeits any claim on the Fund.

c) It is in the long run interests of both t-he Crown and
the operator for the operator to remain in the Fund
until completion of the mine’s reclamation and
mitigation work. Furthermore, by judicious mining
practices and/or research to reduce reclamation and
mitigation costs, the operator can affect the amount
required at the time of closure, and the Fund should
not discourage this. Accordingly, it is proposed that,
at the time of mine closure, the operator be allowed to
enter into an agreement with the Crown to perform the
required work. Successful performance of the work will
allow the operator to claim the difference between the
amount that is required to be in the Fund (to cover

(’-

(-

I

I
I

t
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c expected future costs) and the amount that is actually
in the Fund. Under this option the risks that actual
mitigation and reclamation costs will be different from
expectations are assumed by the operator.

A concern is that “6)c)” may be perceived as containing
the risk that the “bureaucrats will unnecessarily change
the environmental standards so as to be more stringent and
thereby eliminate the possibility that the operator will
be rewarded for risk-taking behavior. This perception
would hinder the mining industry’s acceptance of the Fund.
Provision will be made for the right of appeal to the
Assistant Deputy Minister of EMPR to assuage these
concerns.

.-

1

Other risks that the operator would have to recognize and
accept are treatment risk (the problem may be worse than
expected or cost more to treat than originally forecast)
and investment risk (the Fund’s earnings may be less than
expected).

7) Legislation for the Fund will ensure that it is not
attachable by creditors (e.g. banks, etc.) or as a result
of court proceedings (e.g. bankruptcy).

8) In the absence of advances in knowledge, improved
understanding of the problem and/or technological
innovations related to reclamation and mitigation? there
are not expected to be any downward adjustments in the
Fund during the operating life of the mine.

New Brunswick

Proposal for Dealing with Reclamation Costs for Current and
Future Mineral Producers

.
1) Each jurisdiction would establish a number of reclamation

trust funds depending upon the number of companies
required to contribute to the system.

2) Each province would determine the cost of reclamation in
current dollars using current technology of each property
(estimate only). This current cost would be inflated to
some future value depending upon the expected mine life.
Based on this future cost, a yearly contribution would be
computed for each property. For example, if it cost
$1,000,000 in current costs to reclaim company X in New
Brunswick this cost would have a future value of
$2,650,000 (20 years, using an annual inflation rate of
5%). Using an interest rate agreed upon, company X would
have to make sufficient yearly contributions to the fund
to allow the fund to grow to $2.65 million by year 20.
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3) The contributions to the reclamation trust fund would be.
deductible for income tax purposes. They would also be
deductible for provincial mining tax purposes at a rate of
150 per cent of yearly contributions, or as needed by a
contributor to reduce mining taxes payable.

4) The monitoring and policing of the funds would be the
responsibility of each province.

5) “’Each company would still be responsible for reclamation
but would use dollars from their reclamation trust fund.

6) No security bonds would be required from producing
properties.

7) Periodic review of reclamation costs would be required as
technology and costs change over time.

Former Mines and Other Abandoned Sites of Mineral Activity

It is New Brunswick’s view that the responsibility for the
reclamation of these properties will likely fall onto the
taxpayers of each province in which the property is located.

There would appear to be little argument to favor imposing
charges on current producers to pay for past mistakes of others,
both government and industry.

c

New Brunswick has been successful in locating previous owners and
in having the previous operators reclaim the properties.

(-
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● xplomtion

Hardrock  ■ ines
1e6se -  Placer
uoter  1 icence

by condi  tlons  of surface
● ines by condttfons of
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exploration

All
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Maters Act
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c Appendix C

Rudimentary Conceptual Model For Mine Reclamation Funding:

Private Retirement Pension Funds

Some General
Elements

1.

C. .
3.

4.

5.

Legally
binding
obligation to
fund a future
liability

2. Current
funding
requirements
and related
eligible
deductions
based on
professionally
certified
estimates of
future
liability

Legal status
required for
allowing tax
deductions

Administrative
rules

Fund
adminisration
and
disposition of

- proceeds
‘thereof

Private
Retirement
pension Fund—  —

Pursuant to a
pension plan
(contractually-
mandated)

Pursuant to
independent
actuarial
calculations

Duly registered
pursuant to
Revenue Canada
specifications

Information
circulars

Third party
trust

Possible Mine
Reclamation Fund
Parallels

Pursuant to a
Mine Reclamation
plan
(government-
mandated)

Pursuant to
independent
engineering
calculations

Duly registered
pursuant to
Revenue Canada
specifications

Information .
circulars -

Third party
t rust
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EXECUTIVE SUMMARY

The Canadian mining industry produces in excess of 500 million tonnes of solid
waste each year. Rock dumps and tailings ponds are the most visible environmental
impact of this waste. For the most part, however, this visual pollution can be
effectively managed through the recontouring and revegetation of waste sites during
ongoing operations and upon abandonment. The technology for this is available at a
cost that the mining industry can meet.

Solid wastes from the mining and processing of sulphide ores however, pose a
particularly dilllcult problem. Upon weathering these wastes produce sulphurie acid
which in turn can hasten the release of heavy metals and other toxic elements into
solution. Unless this weathering is prevented or the water treated, the resulting
acid mine drainage can pose a threat to human health and the environment.
Current technology does not provide reliable, cost effective passive treatment
measures to prevent acid mine drainage. While the alternative of water treatment
plants is efficient and effective during the operating life of a mine, acid generation
can persist for many hundreds and even thousands of years. Research and
development of long term, walk-away solutions to acid mine drainage must be
recognized as a priority.

Sound environmental regulation and early mine reclination planning can play a
significant role in minimizing the costs of dealing with mine waste. Appropriate
fiscal incentives which recognize the costs of mine reclamation complement
regulation and are important in maintaining the industry’s competitiveness.
Measures to finance the costs of reclaiming Canada’s legacy of abandoned mines are
also required.

This report, prepared by the Lntergovernmental Working Group on the Mineral
Industry Sub-Committee on Mine Waste, contains eleven recommendations which,
taken together, constitute a comprehensive strategy for dealing with mine waste
problems.

Research .

There is an urgent need for both levels of government and industry
to agree on a cooperative approach to the funding and
implementation of a comprehensive research program on effective
technologies to control acid mine drainage.

Reclamation Law

A single window approach for mine approvals represents an
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Reclamation planning should be an early requirement in the mine
approvals process and plans should be subject to review in light of
changing information, technology, economics and other factors.

The Department of Fisheries and Oceans and industry should
jointly review the Metai Mining Liquid Effluent Regulations and
Guidelines,  to establish a standardized methodology for
determining the location of the sample site that best demonstrates
the absorptive capacity of the environment

Greater discretion is required in methods of meeting standards in
order to achieve an appropriate balance between economic and
environmental objectives.

Decommissioning monitoring should be part of the reclamation
plan. It should be the responsibility of the company to ensure that
all environmental conditions relevant to the site are met.

Satisfactory performance guarantees should be required for all
mine approvals to ensure reclamation. The form of these
guarantees should be as flexible as possible.

In the view of the Sub-Committee, the arrangements for
per formance  guarantees  and tax  re l ie f  for  rec lamat ion
expenditures should be kept separate.

Abandoned Mines

There is an urgent need for measures to deal with the reclamation
of abandoned mine sites. Government’s first recourse is to the
operator once responsible for the site. Where liability cannot be
established, consideration should be given to the establishment of
reclamation funds, financed either by government, industry or
both.

Tax Treatment .-

The unique nature of reclamation costs incurred at the end of mine
life, and the special difficulties they create from a tax standpoint
should be recognized with a specific amendment to the Income Tax
Act such as extended loss carry-back or a reclamation tax account
during operations as described.

Conclusion

Ministers are urged to act promptly on the recommendations of. . this report..,

-iv-
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PREFACE

At the 1987 Conference of Federal and Provincial
Association of Canada (MAC), drew attention to the

Ministers of Mines, the Mining
serious environmental problems

associated with mine waste and minesite abandonment and called on Ministers to
undertake a full study of the policy and economic implications. Accordingly,
Ministers directed the Intergovernmental Working Group on the Mineral Industry
(IGWG) to prepare a report on the issue for consideration at the 1988 Mines
Ministers’ Conference.

The ten provinces, two territories and the federal departments of Energy, Mines and
Resources (EMR) and Indian Affairs and Northern Development (DIAND)  were
invited to nominate a representative to the IGWG sub-committee established to
prepsre the report. Alberta and Prince Edward Island, which do not have a history
of metal mining, declined to participate but expressed interest in being kept
informed of the sub-committee’s work. The mining industry was represented by a
MAC staff member and ofilcials from individual mining companies.

The sub-committee drew upon a wide range of domestic and foreign experience in
drafting its report. Of particular help was ‘tReclamation Law in Canada”, an
unpublished 1986 report by Jonathan Scarth of the Canadian Institute of Resources
Law.

.

!

(
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DIMENSIONS OF THE PROBLEM

i

M o s t  C a n a d i a n  b a s e  m e t a l ,  p r e c i o u s  m e t a l  a n d  u r a n i u m  m i n e s  c o n t a i n
m i n e r a l i z a t i o n ,  either  in  the  o re  o r  the  su r round ing  was te  rock ,  which  is a
combination of elemental metal and sulphur. These sulphide minerals (lead, copper,
nickel, zinc, iron, silver) are unstable when exposed to oxygen and water, and begin
to decompose almost immediately. The initial reactions yield sulphuric acid which
in turn promotes the leaching of heavy metals. As the reactions proceed,
temperature and acidity increase, resulting in an increased rate of reaction.
Between pH levels of 2 and 4 (very acidic), bacteria catalyze the reactions, and rates
can be as much as 1000 times faster than the original chemical reaction rate. If the
seepage is left uncollected and untreated, rainfall and snowmelt will flush the toxic
solutions into the downstream environment. Untreated acidic effluent can
contaminate groundwater and local watercourses, damaging the health of plants,
wildlife, and fish and contaminating drinking water supplies.

Besides the wastes produced by mining operations (waste rock and tailings), the
walls of underground mines and open pits also have exposed sulphide mineral
surfaces which react and produce contaminated water. The combined flows from all
of these sources must be captured and treated to prevent environmental damage.

At active sites, mining companies operate comprehensive systems to collect and
treat effluent from all sources. With few exceptions, these facilities are sufficient to
prevent downstream environmental impact. But acid generation may persist for
hundreds and even thousands of years following mine closure. The operation of
treatment plants in perpetuity is prohibitively expensive, yet currently available
passive treatment technologies are unproven as a long-term solution.

No comprehensive survey of acid generating waste sites has been completed in
Canada, nor has there been an assessment of the long term economic and
environmental effects. British Columbia, Saskatchewan, Manitoba, Ontario,
Quebec, New Brunswick, Yukon and Northwest Territories all have existing and
abandoned acid generating mine sites. A recent Ontario survey identifie~  100
abandoned mine sites, of which about 20 pose an AMD problem. In Quebec, about 67
abandoned mine sites exist, 21 of which have been classified as hazardous waste sites
because of A,MD.

Recently, CANMET and industry have co-sponsored two projects to define the extent
of acid-generating mine waste in Canada. A minimum of 15000 hectares (37 000

acres) of acid generating mine waste and tailings were identified (Tables 1 & 2,
Figure 1), mostly at operating mines. These wastes are largely the accumulation of
forty years of non-ferrous base metal mining since World War II. As for the future, it
seems reasonable to assume that the mining of lower grade ores together with the
likelihood of increasing annual mineral production could lead to the accumulation of
an equal quantity of acidic tailings over the next twenty years.

I

.
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~ The cost of stabilizing these wastes will vary greatly from site to site, depending
upon the conditions encountered. Under the most difficult conditions and applying
existing technology, the costs of stabilizing some sites have been estimated to be as
high as $410000 per hectare. Applying an average cost of $125000 per hectare to
the existing and future accumulation of acid generating waste, the costs of
reclamation at non-ferrous metal minesites is $3 billion over the next twenty years.
In addition, funds will be required to deal with abandoned sites where the mineral
rights have reverted to the public domain and liability cannot be established.

To put this cost in perspective, if the value of production of non-ferrous base metals
continues at the 1987 rate of about $6.3 billion annually, the cost of reclamation
spread evenly over twenty years ($150 million annually) would be equivalent to
about 2.470 of the industry’s gross revenue. The burden of these reclamation costs on
the mining industry would be significant. The 2.4% of gross revenue dedicated to
reclamation represents about 10~0 of normal operating profits at the mine level. The
impact is comparable to the imposition of a provincial mining tax in the range of
18 to 20% of mine operating profits. However, the reclamation costs would be
payable whether or not the mine is profitable.

.-

-, ,,
. .
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SOME MAJOR SULPHIDE TAILINGS DEPOSITS

),
,,

.4 Mine
Name/Location Mine Status Sulphide  Tailings Disposal

Maw Brunswick

Brunswick Mining

Heath Steele Mines

Quebec

Campbell Resources Ltd.
Cedar Bay & Henderson Mines

East Malarctic  Mines

Falconbridge  Copper

Falconbrldge  Copper

Noranda  Murdochville

Lamaque  Mines

Matagami

Sigma Mines

Ontario

Mattabl Mines
Sturgeon Lake

Geco Dlvislon,  Noranda

Kidd Creek Mines

Sudbury Distri~ Mines of Into

Sudbury Area operation of
Falcontmdge  Ltd.

Manitoba

Fox Mine - Sherntt  Gordon

Lynn Lake - Sherrnt  Gordon

Ruttan Mine -Sherrim  Gordon

Thompson Mine - Into

Stall Lake -HBMS

Anderson Lake Mine- HBM; ~

Flin Flon Mine- HBMS “

In operation since 1964, expe~ to
o~erate at least to 2005

In operation 1955-1958 and 1962 to
1983, closed, future uncertain

In operation since 1955

In operation from 1938 to 1979

In operation since 1964

In operation since 1954

In operation since 1952

In operation from 1935 to 1985

In operation since 1963

In operation since 1957

In operation since 1972

In operation since 1957

In operation since 1966

In operation since 1930s

In operation since 1930s

In operat)on  1970 to 1983

in operation 1953 to 1976

In operation since 1973

In operation since 1960

In operation since 1964

In operation since 1970

In operation since 1970

British Columbia

Sam Goosly In operation since 1979

Westmm Resources In operation since 1975 “.

Gibraltar Mines In operation since 1972

Sullivan Mine -Cominco In operation since 1910

Yukon, NWT

Anvil  Mine In operation since 1969

607 ha tailings disposal area, dams are connructed
of tadings,  some reve etatlon  trials. massive

1sulphlde  tailings, high y ac!d generating

202 ha tadings  dispo~l  area, borrow material dam,
some revegetation  trials, massive sulphlde  tailings

138 ha tailings disposal area, revegetatlon  is being
attempted

170 ha tailings disposal area has been revegetated

77 ha tailngs disposal area containing massive
sulphldes, revegetat!on  test plots have been
established

153 ha tadings disposal area formed by draining of
lake

316 ha tadings  disposal area

280 ha tadings disposal area, revegetatlon  test
plots

200 ha tailings disposal area in drained lake, large
scale revegetat!on  tests, masswe  sulphide  tadmgs

126 ha tailings disposal area. some areas have been
revegetated

160 ha tadings  disposal area

130 na tadings disposal area

1200 ha tadings  disposal area, use cone discharge
disposal method

2400 ha tadmgs  disposal area. extensive areas of
revegetatton

70 ha tadfngs disposal areas, extensive areas of
revegetatlon

Tailings will be flooded to stabilize

12S ha ta!iings  disposal area containtn’~asswe
sulphldes

Tallmgs discharged Into Ruttan Lake

lBOO  ha tailings disposal area cOntalnlng masswe
sulphldes

Tadings  discharged into Anderson Lake (365 ha)
Tailings discharged into Anderson Lake (365 ha)

230 ha tailings disposal area

230 ha tailings disposal area, revegetatlon  test
plots have been established

Tadings discharged Into  Buttle Lake, talllngs
contain massive pyrite

S33 ha tadmgs dtsposal area, small area has been
reclaimed

370 ha tadings disposal area, very extensive
revegetatlon  research

23 ha tailings disposal area containing massive
sulphldes



I KNOWN REACTIVE WASTE RO

Cur
Province/Property Metals Mined UGOROP Act

British Columbia ‘

Gibraltar :
Equity Silver ‘ ,:.:

Westmin,

Noranda Bell
Sullivan
Brittania
Anyox
Mount Washington
Tulsequah

Cu
Cut Ag, Au

Cu t Zn

Cu
Zn, Pb
Cu
Cu
Cu
Cu, Pb, Zn, Au

Alberta ‘ ‘

No base metal mines.

Saskatchewan .; :

No base metal mines
,.

Manitoba

Flin Flon
Ruttan
Dickson
Pipe
Thompson
Maskwa
Dun Barton
Manibridge
Don-Jon

Cu, Zn
Cu, Zn
Cu, Zn
Ni
Ni
Ni, Cu
Ni, Cu
Ni, Cu
Cu, Zn

OP
OP

OP & UG

OP
UG
UG&GH
UG
OP
UG

OP & UG
OP & UG
UG
OP & UG
OP
OP
UG

i
tJG
UG

Y

Ye

Ye

Y
Y

N

N

N

N

Y
Y
N
Y
Y

N
N

N
N
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Ontario ,,

Kidd Creek {:’ “
Frood Stobie

Murray-Clarabelle

Creighton

Garson
L e v a c k f ‘l:.li~

Strathcona Creek
Fraser ,!, ,. .,?

Fecunis ‘>’(
Onaping-Craig
Sherman ~~
Mattabi
Lyon Lake
F .  G r o u p
Geco
Kam Kotia
Other

,? !,t

Quebec

Gasp&
VVeedon
Solbec Cupra
Doyon
East Sullivan
Manitou-Barvue

Poirier

Ni, Cu
Ni, Cu

Ni, Cu

Ni, Cu

‘Ni, Cu
Ni, Cu
Ni, Cu
Ni, Cu
Ni, Cu
Ni, Cu
Fe
Cu, Zn, Pb, Ag
Cu, Zn, Pb, Ag
Cu, Zn, Ag
Cu, Zn, Ag
CU. Zn
Varies

Cu
Cu, Zn
Cu, Zn
Au
Zn, Pb, Cu, Ag
Zn, Pb, Cu, Au,
Ag
Cu,  Zn

OP & UG
OP & UG

UG

OP & UG

UG
UG
UG
UG
UG
UG
OP
OP & UG
UG
OP
OP&UG
OP & UG
Varies

OP&UG
OP
UG
OP
OP
OP&UG

UG

4

‘fe
Ye

Ye

Ye

Ye
Ye
Ye
Ye
Ye
Ye
Ye
Ye
Ye
No
Ye
No
No

Ye
No
No
Ye
No
Ye

(mill o
N



TAB!

KNOWN REACTIVE WASTE RO

Curr
Province/Property Metals Mined UGOROP Act

Quebec (cent’d)

Lac Watson
Normetal

New Brunswick

Brunswick No. 6
Heath Steele
Caribou, NB
Key Anacon
Wedge
Northumberland

Nova Scotia

No base metal mines
with AWR. .!

Prince Edward Island

No base metal mines
,, .,1,

Newfoundland and
Labrador

Rambler
Buchans
Whales Back
Gullbridge I

Yukon

Curragh  Resources
United Keno Hill

Cu, Zn, Ag
Cu, Zn, Ag, Au

Pb, Zn, Cu
Pb, Zn, Cu
Pb, Zn, Cu
Pb, Zn
Cu
Pb, Zn, Au, Ag

Cu
Cu, Pb, Zn.
Cu
Cu

Pb, Zn
Ag, Pb, Zn

UG
UG

OP
OP & UG
OP & UG
UG
OP
OP

UG
UG&GH
UG
UG

Ye
N

No
No
No
N
N

Propo

N
N
N
N

Ye
Ye
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SOME EXISTING ACID SITES

I
I
1

I I
I !
i.

In British Columbia, waste dumps at the abandoned Mount Washington site cover
only 3 hectares, yet release copper which is responsible for eliminating salmon runs
in the Tsolum River some 10 kilometers away. Estimates for reclaiming this site
vary from $800000 to $2.5 million, with no guarantee of success.

Equity Silver Mines Ltd. is operating a silver-gold mine in northern British
Columbia. The company is collecting and treating acid effluent at a cost of $1.5
million annually. If this effluent were uncontrolled, it is estimated that all fish in
the Bulkly River could be destroyed with a loss of fisheries benefits of $4.3 million
per year. Treatment may be required for another century.

In Saskatchewan, the Lorado site was a uranium custom mill that operated from
1957 to 1960. Approximately 360000 tonnes of tailings were discharged at pH 2
directly into Nero Lake. Nero Lake now has a pH of 2.3 and impacts on the water
quality of Beaverlodge Lake which is immediately adjacent to it. The site has an
exposed dry tailings surface area of approximately 10 hectares, which has
considerable acid generating potential.

In Manitoba, an abandoned sulphide tailings site near Sherridon has been the source
of acid drainage since the mine closed in 1951. One lake adjacent to the mine site
has been acidified. Downstream, detrimental effects have been noted in a large
sports fishing lake. A community on this lake has had to relocate its source of
drinking water 1.5 kilometers to an upstream site. Following research studies
begun in 1985 under the Canada/Manitoba Mineral Development Agreement,
corrective measures have been initiated.

In Ontario, the Kam Kotia site is a major source of acid discharge now controlled by
the Crown. Bids are currently being evaluated by the Ontario Ministry of Natural
Resources for the reclamation of the site. The cost is estimated at between $12 and
$20 million. Although reclamation will focus primarily on the large area of confined
and unconfined tailings, a volume of approximately 200000 tonnes of acid w-aste
rock will also have to be dealt with.

In Quebec, in the mid to late 1970s, Noranda Inc. revegetated a 40 hectare tailings
site known as Waite-Amulet in an effort to eliminate AMD. The revegetation
program, which cost about $1.7 million (in 1988 dollars), was successful in producing
dense lush vegetation on the tailings surface but no improvement in seepage quality
has been observed. A modern lime treatment plant was constructed at a cost of
about $2.2 million. Annual operating costs for the facility are about $500000 and
the tailings could generate acid for another 500 years.

In New Brunswick, four rivers have been impacted by acid mine drainage. Each of
these rivers are spawning grounds for Atlantic salmon. If the mine sites were
abandoned, acid mine drainage would result for several hundred years, eliminating
the salmon fishery associated with the rivers. This would mean a financial loss of
$500000 annually in the province from the recreational fishery alone.
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STATE OF TECHNOLOGY

Presently, AMDistieatedin lime treatment facilities, which neutralize the seepage
and precipitate heavy metals. However, the treatment sludges from these
operations retain water and may occupy up to 40 times more space than the treated
waste. The long term stability of the sludges has been questioned and some
provinces have classified them as hazardous waste materials.

No proven technologies exist that will abate AMD and allow mine operators and
government agencies to walk away from mine sites secure in the knowledge that the
environment will be protected. The key to preventing AMD appears to be the
prevention of oxygen from coming into contact with sulphide bearing waste
material. Research into the fundamental mechanisms of AMD formation is required
to confirm our current understanding of the problem.

Prediction technology is in its infancy. Not all sulphide bearing material produces
AiMD because nature has struck a balance between the amount of sulphide and
alkaline minerals in the waste. Some 40 techniques to predict AMD formation have
been developed, but none have been shown to be accurate in all cases. Thus, work is
required to further develop an understanding of AMD formation mechanisms such
that accurate predictions can be made. This information will, in turn, be
incorporated into computer models so that various abatement techniques can be
assessed and correlated with field results.

Technologies which require investigation include water cover, organic covers,
wetlands, impermeable soil covers and cementitious  covers. The choice and cost of
these technologies depend upon site specific characteristics such as climate, geology,
topography and proximity to population centres.  -

In response to the need to develop appropriate technologies for AMD prevention and
control in Canada, the Mine Environment Neutral Drainage (MEN?). progr~
(formerly Reactive Acid Tailings Stabilization (RATS) program) was mltlated m
1986 with participation from industry and federal and provincial governments: -

I

I I

Research objectives were defined as follows:

To provide a comprehensive scientific, technical and economical basis for
the mining industry and governmental agencies to predict, with
confidence, the long-term management requirements for reactive tailings
and waste rock;

To establish techniques that will enable the operation and abandonment
of acid-generating tailings and waste rock disposal areas in a predictable,
affordable, timely and environmentally acceptable manner.

In order to meet these objectives, a comprehensive plan of some 40 projects grouped
under 5 major topics has been developed. A budget of $12.5 million dollars, spread
over 5 years, is required to fund the MEND research plan.

I

I ., ,,.
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It is proposed that research be conducted through contracts issued to universities,
consultants, government laboratories and mining companies. Centres of excellence
may be established, and one has been proposed at the University of British Columbia
for AMD prediction techniques. New insight into the processes of sulphide mineral
reactions, biotechnology and the prevention of AMD will be gained from the work,
which will ultimately provide long term environmental protection while” enhancing
the profitability and competitiveness of the mining industry. .,

MEND is an example of industry and government working together to solve a
common problem. MEND is also an example of the need for environment-economy
integration in decision making. .-

There is a need for both levels of government and
industry to agree on a cooperative approach to the
funding and implementation of a comprehensive
research program on effective technologies to manage
acid mine drainage.

.
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.4 THE LEGISLATIVE REGIME
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The regulation of land use in Canada is primarily the responsibility of the provincial
governments and as such, the bulk of mine reclamation law has been developed at
the provincial level. A number of different approaches to mine reclamation have
been adopted in response to different circumstances, including the economic
importance of the mining industry to the provincial economy, the diversity of mining
operations and the environmental factors which affect them and the level of public
interest and concern. Some provinces have developed legislation and regulations to
deal specifically with mine reclamation. For the most part, however, mine
reclamation is addressed in general environmental legislation.

Elements of both specific and general environmental approaches are evident in New
Brunswick and British Columbia. Both provinces refer specifically to mine
reclamation in their legislation for mine regulation, making it an integral
requirement for obtaining mining approvals. However, the legislation is of a generic
nature allowing a degree of flexibility for site specific problems.

New Brunswick was the first Atlantic province to amend its Mining Act to establish
reclamation requirements. The three major aspects of the N.B. Mining Act are:

1) an operator requires approval of a reclamation plan before a mining
lease can be obtained.

2) concurrent reclamation is usually a condition of the approved
reclamation pian.

3) the operator must carry out a reclamation and protection program
once an operation is abandoned.

The B.C. Mines Act legislates reclamation for all mining developments. A
reclamation plan must be submitted to the Minister prior to the commencement of
operations and is a requirement for obtaining a surface work permit.

Measures adopted to mitigate adverse environmental impacts include requirements
for the preparation and review of environmental impact assessments for new tines,
licensing the release of contaminants from operating mines and the application of
bonding or close-out requirements to ensure satisfactory reclamation and safe
abandonment. This more general approach is followed by most of the provinces.

It is the view of the Sub-committee that no one approach is more effective than the
other. Each province has developed a system that generally satisfies the needs of the
industry in that province.

Federal government legislation and regulation bearing on the environmental effects
of mining, stem principally from its responsibility for the fishery. The federal
Fisheries Act prohibits the discharge of substances to fish habitat which are
deleterious to fish or man’s use of fish. The federal Metal Mining Liquid Effluent
Regulations and Guidelines developed under the Fisheries Act prescribe limits for



-14- . . . . .

pH, metals and suspended solids from mine effluents. The Fisheries Act also
~” prevents the harmful alteration, disruption or destruction of fish habitat.

Other federal legislation and regulations relating to transboundary waters, arctic
waters and uranium mining also bear on mine environment problems. The federal
government maintains provincial type responsibilities for mining and the
environment in the Yukon and the Northwest Territories.

.

. . .
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COMPONENTS OF AN IDEAL RECLAMATION LAW

1
1

Approaches to reclamation regulation were first formulated in the late 1960s, as
interest in environmental management developed. Since that time, the level of
knowledge and the concerns of the public, industry and the provincial governments
have evolved. Refinement of reclamation legislation and regulation has paralleled
these changes and attempts have been made to correct the inadequacies and
oversights of some of the original legislation. Some Canadian and foreign
jurisdictions have developed very advanced regimes to keep pace with the level of
knowledge and ecological awareness.

The following is an attempt to consolidate the more effective elements of Canadian
and foreign systems in order to formulate the components of an ideal approach to
reclamation legislation and regulation.

Singie-Window Approach

New mines must meet a myriad of engineering, environmental, fisheries and health
and safety requirements administered by several different departments in all levels
of government. Currently, several provinces are attempting to organize and simplify
the regulatory process by introducing the concept of a “single-window”
administrative arrangement. This will provide for a much needed cooperative
approach between departments.

British Columbia has developed the Mine Development Review Process, which
provides a single window approach with the purpose of project review. All mining
companies wishing to operate in British Columbia are required to enter this process.
A steering committee composed of provincial and federal representatives is the
primary contact between the proponent and the review agencies. The process ends
with a Cabinet Approval in Principle.

In most provinces, overlap occurs between various provincial departments and, in
some cases, between federal and provincial departments. In many cases this is
unavoidable and may even be desirable. However gaps and conflicts with rega~d to
what is actually required from the proponent must be avoided.

To provide industry with a better understanding of the approvals process, some
provinces have published a guide to environmental and mining legislation.

The final report of the ‘Tnquiry on Federal Water Policy” (the Pearse Commission)
concluded that the overlap and interdependence of responsibilities suggests the need
for greater delegation of administrative responsibilities to eliminate conflict,
enhance consistency and improve efficiency. The report also concluded that
intergovernmental coordination was inadequate to cope with the complicated
interdependence of federal and provincial responsibilities in water matters.
Jurisdictional difficulties between the Federal Department of Fisheries and Oceans
and provincial departments concerned with water quality are a case in point. The
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impediments to information exchange, and the resulting duplicated effort and
~- inefficiency are undoubtable considerable.

In keeping with the recommendations of the “Report of the National Task Force on
Environment and the Economy”, improved departmental communications and an
appreciation of the varied issues involved is a way of achieving
economic/environmental integration.

A s ingle  window approach for  mine  approvals
represents an appropriate administrative objective for
regulators and operators alike. Legislative frameworks
for reclamation law should consider this objective in
their administrative design.

Reclamation Planning Early in the Approvals Process

Early consideration of the measures proposed to reclaim the minesite and the costs of
those measures are important features of the most effective reclamation regimes.
Most provinces require that a reclamation plan be prepared before actual mining
begins, but this is often after the issuance of approvals and the commitment of
substantial development investment. The least satisfactory arrangements are those
which require reclamation plans only a few months prior to abandonment.

New Brunswick and B.C. require a reclamation plan at the feasibility report stage.
In this way, reclamation planning becomes an integral part of mine planning and
the costs are factored into the assessment of the project’s financial viability.

In Saskatchewan, the concept of decommissioning is implemented at the design
stage and carried through the entire life of the mine operation.

Similarly, the Federal Republic of Germany and Sweden require an approved
reclamation plan before site development is allowed to proceed. In Sweden,
reclamation plans are subject to review every ten years, at which time they may be
altered in the light of new information or technology, changed economics or other
factors.

While it is essential that reclamation plans be addressed early in the planning
phase, enough flexibility must be allowed to modify the conceptual plan as
environmental and technological factors change. Periodic review of the plan ensures
that it is updated as necessary. Continued review provides industry with the
opportunity to seek new technology that would generate greater environmental and
economic benefits.

As will be discussed later, the existence of an approved reclamation plan also
facilitates the calculation of performance bond requirements and the tax treatment
of a company’s liability for future reclamation expenditures.

I
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Reclamation planning should be an early requirement in
the mine approvals process and plans should be subject
to review in light of changing information, technology,
economics and other factors.

The Use of Standards and Site Specific Negotiations

There is considerable debate over the degree to which reclamation requirements
ought to be detailed in legislation and regulation or allow flexibility for site specific
conditions. The issue is not so much the standards per se but the over-specification
of the methods to arrive at the standards.

Detailed legislation and regulation has the advantage of certainty, predictability
and simplicity from an administrative point of view. The system also tends to be
more transparent and hence less subject to criticisms of special treatment. The
alternative of negotiating site specific requirements has the benefit that both the
government and the mine proponent must justify their position in negotiation. It
avoids the economic costs of imposing excessive standards or inappropriate
technologies when not required by the characteristics of the site.

The Federal Fisheries Act has been criticized for the inflexible requirements it
imposes on mine effluent and its failure to take account of the value of mineral
resource exploitation. Officials of provincial and territorial governments have
expressed concern over the adverse impacts that strict enforcement of Section 31,
which demands absolute protection for fish habitat, and Sections 33 and 34 which
prohibit the discharge into waters of any substance harmful to fish, has had on
efforts to expand the economic base through resource development projects.

To address the difficulties posed by the wording of Section 31, the Department of
Fisheries and Oceans in 1986 adopted a Fish Habitat Policy which appears to
provide some room to negotiate alternatives to the way that fish maybe protected on
a case by case basis. Although this is a positive development, experience with the
administration of the policy is limited. It is impossible to conclude, at this tim%that
the concerns of industry have been resolved.

The restrictions posed by Sections 33 and 34 were addressed by developing the Metal
Mining Liquid Effluent Regulations and Guidelines (MMLER), which permit
discharge of limited quantities of metals into a receiving water body. While these
limits are obtainable during the operational phase, problems develop upon
decommissioning. No existing technology, nor any currently being developed, will
adequately treat runoff once the mine’s water treatment plant has shut down.

While the MMLER are acceptable as a working standard, Section 6 ( l)(d) specifies
that samples of undiluted effluent be taken at the final discharge point. However,
samples taken downstream provide a better indication of the receiving capacity of
the environment and should be considered as the more viable test site.

$

I
I
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The Department of Fisheries and Oceans and industry
should jointly review the Metal Mining Liquid Effluent
Regulations and Guidelines, to establish a standardized
methodology for determining the location of the sample
site that best demonstrates the absorptive capacity of the
environment.

The absolute prohibition in the Fisheries Act of discharging a significant level of
suspended solids into a natural water body, eliminates the possibility of adopting
promising underwater disposal technologies. There is a steadily accumulating
volume of field evidence that disposal of reactive mine wastes under water reduces
oxidation to virtually zero levels, thereby reducing acid generation.

The final report of the “Inquiry on Federal Water Policy” noted that, as it is
presently administered, the Act ignores all other legitimate uses and users of water
except to prohibit them from disturbing fish and is therefore an obstacle to modern,
integrated resource development. The assumption of the preeminence of fish also
forces Fisheries officials into confrontation with other government agencies,
resource developers and other levels of government. The %quiry” recommended
that the Fisheries Act be amended to enable fishery requirements to be considered
within the framework of integrated resource management.

Greater discretion is required in methods of meeting
standards in order to achieve an appropriate balance
between economic and environmental objectives.

Monitoring Decommissioned Mine Sites

Ongoing monitoring and review of operating mines is practiced by most provincial
mining departments. Problems arise, however, upon decommissioning, when
monitoring is no longer conducted and treatment facilities are closed.

Saskatchewan has developed a procedure for monitoring the decommissioning of
sites to reduce the likelihood that problems will develop once the operator has left
the area. When a company decides that a mine will close, the reclamation plan is
modified to serve as the final decommissioning plan for the complete minebnill
facility. Once the final plan has been approved by the regulatory agencies, the
operator implements the activities necessary to reclaim the site. Following
satisfactory completion of this work, the site is allowed to stabilize during a
transition monitoring phase which usually lasts for a minimum of five years.
During this time, the operator continues to be responsible for the monitoring and
inspection of the site and correction of any problems that may develop. After the
transition monitoring has been completed, the company prepares a final post-
decommissioning environmental report outlining the performance of the reclaimed
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4 site. In the event that the site has recovered as predicted, the Minister
Environment and Public Safety authorizes the final abandonment of the property
the operator.

Decommissioning monitoring should be part of the
reclamation plan. It should be the responsibility of the
company to ensure that all environmental conditions
relevant to the site are met.

Performance Guarantees

-. +..

o f
by

While reclamation legislation and regulations impose certain obligations on mining
companies, they do not guarantee compliance. Operators may be reluctant to spend
large amounts of money for what is to them a depleted asset. In some cases,
companies may be unable to fulfill their reclamation obligations due to bankruptcy.
In order to avoid these situations, governments will commonly require a
performance guarantee of some kind. A performance guarantee ensures that money
will be available to the government to complete reclamation work in the event the
operator fails to meet his obligations.

Performance guarantees can also go a long way towards satisfying public concerns
about environmental controls at an early stage in project approval. Environment
agencies also tend to be more co-operative when funding for reclamation is secured.

British Columbia, Ontario, Nova Scotia and New Brunswick have statutory
authority to require performance guarantees as a precondition to the issuance of
mine approvals. In most cases the imposition of a security deposit is discretionary,
depending upon the track record or financial stability of the operator.

An acceptable performance guarantee may take any one of a number of forms; an up
front cash payment, certified cheque, irrevocable letter of credit or performance
bond. The key feature of an acceptable security is that payment is guaranteecL As
long as this requirement is met, the actual choice of instrument is often left to the
operator. The amount of performance guarantees may be adjusted as mining
proceeds in the light of changes to the reclamation plan, the development of new
technology etc.

In those provinces which require a performance guarantee, the amount of security
required is commonly set at a flat or maximum rate irrespective of the potential
liabilities for reclamation. This rate varies from jurisdiction to jurisdiction ranging
from $1500 to $3000 per hectare. In no cases have performance guarantees
approached the costs, estimated at $125000 per hectare, of reclaiming an acid
generating minesite. The inadequacy of existing security deposits could be remedied
by requiring an approved reclamation plan before the commencement of mine
operations and using the plan as the basis for calculating an appropriate security
deposit. The very high costs associated with reclaiming acid generating sites

i



-20- .. +.*

i1’

suggests than the imposition of performance
“- appropriate as a matter of course.

guarantees on larger operators maybe

Satisfactory performance guarantees should be required
for all mine approvals to ensure reclamation. The form
of these guarantees should be as flexible as possible.
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ABANDONED MINES
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While the Sub-committee believes that adopting a sound regulatory approach to new
and operating mines will do much to avoid future reclamation problems, there
remains a legacy of abandoned mines that pose serious safety or environmental
risks. As an example, Nova Scotia recently conducted a survey identifying over
5,000 abandoned shafts, adits, ventilation raises and other surface openings that
pose a potential hazard to public safety. Uncapped shafts, unstable crown pillars,
and weakened tailings dams are among the most serious hazards. Many of these
sites are also acid generating.

Most of these sites were abandoned prior to the introduction of modern
environmental legislation. Other more recent sites, abandoned in accordance with
the prevailing standards at the time, fail to meet the higher standards of more recent
legislation and regulation. Responsibility for clean-up of such sites is a legal grey
area. In cases where the company once responsible for the site can be traced,
provincial authorities have often been successful in persuading it to undertake
remedial work. In some cases, however, dissolution or bankruptcy renders the
pursuit of the operator an impossibility. The question of who pays for reclaiming
these sites:  the taxpayer or the mining industry -is a contentious issue.

The Government of Saskatchewan has established the “Environmental Protection
Division” of the Heritage Fund to pay for the cleanup of unforeseen problems which
may arise at abandoned uranium rninehdl sites. The money for this fund is derived
from provincial revenues.

The U.K. has a legacy of abandoned mines mostly dating from Victorian times.
Since these sites pre-date the introduction of planning consents, responsibility for
clean up remains with the government. A system of Derelict Land Grants has been
established to assist private industry and local government in reclaiming abandoned
industrial sites including minesites. However, available funds severely limit the
pace at which abandoned sites can be reclaimed.

Some jurisdictions have shifted the cost of reclaiming abandoned sites baZk to
industry through the establishment of a reclamation fund financed by special levies.
Understandably, industry feels that it is inequitable to impose a special levy on
companies which bear no responsibility for an abandoned site. The impact of an
additional levy on the competitiveness of its export dependent metal mining
operations is also an important consideration.

In Sweden, demands that proponents of new mining projects assume the costs of
reclaiming old mine sites in the vicinity have resulted in mine development
proposals being abandoned. The Swedish Parliament is also considering the
establishment of a mandatory insurance scheme, to cover environmental disasters
when liability cannot be assigned. A framework is currently being negotiated
between private insurance companies and the Swedish government.

.?. . . $s4
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In the United States, the Hazardous Substance Response Trust Fund (“Superfund”)
“- was established under the Comprehensive Environmental Response Compensation

and Liability Act of 1980 (CERCLA). Funds are appropriated to the Superfund
under provisions of the Internal Revenue Code, from amounts recovered from
producers of materials designated hazardous under CERCLA, and penalties and
punitive damages awarded under CERCLA. Federal authorities are empowered and
required to investigate sources of environmental impact, implement remedial
actions, compensate those who have suffered significant damage and recover the
costs of these actions from those responsible for causing the environmental damage.
Damage resulting from AMD currently totals billions of dollars.

Sub-committee members view the problem of abandoned mines as a matter for both
government and industry. Cooperation is needed, particularly in the areas of
funding and research. Industry has pointed out that continued changes in legislated
standards create problems where companies which performed to the standards set at
the time of operation are in violation of the new, more rigorous standards. While
actual measures taken by each province to solve this problem will vary, it should
include adequate consultation with industry.

There is an urgent need for measures to deal with the
reclamation of abandoned minesites.  Government’s first.
recourse is to the operator once responsible for the site.
Where liability cannot be established, consideration
should be given to the establishment of reclamation
finds, financed either by governmen~ industry or both.
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4 TAX TREATMENT OF RECLAMATION EXPENDITURES

The income tax system represents a complex and sometimes unintentional set of
incentives and disincentives to almost all aspects of economic activity. The tax
treatment of reclamation expenditures is no exception.

Although the Income Tax Act is ambiguous on the point, in practice tax
administrators have accepted that reclamation expenditures, which are required by
law, are deductible from income in the year in which they are incurred. Accordingly,
the tax system provides an appropriate incentive for reclamation work undertaken
during the operating life of a mine. However, by its nature, much of the reclamation
work must await final closure of a rninesite. Since the mine at this point generates
little or no income, the operator maybe unable to fully utilize these expenditures for
site reclamation as deductions. Nor do the loss/carry over provisions of the Income
Tax Act provide an adequate mechanism for cost recovery, since profits typically
decline prior to closure and non-capital losses may only be carried back to the
previous three years. Unless the operator has substantial earnings from other
operations, the full burden of post production environmental measures must be
borne by the corporation and its shareholders.

There are at least two potential solutions to this problem:

0 firstly, the carry-back period for reclamation expenditures could be
increased from three years to five, seven or even ten years.

0 secondly, tax deductions for reclamation at closure could be provided for
during the course of extraction (the accounting solution).

A possible disadvantage is that other industries might insist upon similar tax
treatment. This could apply especially to the carry-back extension option. Prima
facie, this does not seem likely as other industries do not have the same need for it as
the mineral industry which is characterized by finite mine life. It should be possible
to restrict application of any proposal accordingly.

.
Increasing the carry-back period could largely overcome the current problem of
insufficient time for 10SS carry-back. It carries with it the administrative advantage
of relative simplicity and tax assessments based on known reclamation costs rather
than projected reclamation costs.

!

1 . . .

~

It is, however, not clear how long a carry-back period would be optimal, bearing in
mind that a prolonged period of tax loss may be the reason for closure. It is also
unclear whether carry-back extension would result in unforeseen tax administrative
problems.

The accounting solution to this problem begins with the recognition that the
extraction of minerals generates not only revenues and present costs, but also
liability for future reclamation expenditures. Since the “matching principle” of
accrual accounting demands that revenues be matched with all of their associated

1,
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expenses, it is logical to deduct reclamation costs, not necessarily when they are
“- spent, but rather during the year in which the mineral is extracted and the liability

to reclaim is actually incurred. Commercial accounting practices such as this,
however, are not always acceptable for use in tax accounting. While the general
principle of matching revenues and expenditures has been recognized and approved
by the courts, the current recognition of future reclamation costs has not been so
clearly accepted.

It is a general principle of income tax law that only amounts that can be exactly
determined can be included or deducted in computing taxable income. Subsection
18( l)(e) of the Income Tax Act reinforces this principle, as it prohibits deductions of
provisions for contingent or uncertain liabilities or losses. The general dislike of
uncertainty in income tax law poses the greatest problem for operators seeking to
deduct future costs for reclamation. While the concept of deducting future costs has
been accepted, the courts would likely be unwilling to allow particular deductions
unless they are presented with reliable assessments of the future liabilities. Thus
reclamation costs would only be accepted as deductions when the operator could
demonstrate a definite liability to expend a certain amount of money in the future.
The difficulties inherent in this process of proof have led to suggestions for statutory
reform as the preferable solution, and, in this vein, it is instructive to examine recent
changes in the United States tax structure.

Prior to the Tax Reform Act of 1984, the treatment of reclamation costs under United
States tax law was similar to the current situation in Canada. Several judicial
authorities had given qualified acceptance to the application of the matching
principle to reclamation costs, and the consequent deduction of these costs at the
time of mineral production rather than in the year of actual reclamation.

The Tax Reform Act of 1984 replaced this judicial approach with specific statutory
procedures dealing with reclamation costs. The system operates in the following
manner. Operators who elect to take advantage of advance deductions must set up a
separate reserve account for the reclamation costs associated with each individual
mineral property. Tax deductible contributions to the account equal the cost of
restoring the land” disturbed during that taxation year. For example, if in 1988 an
knerican mining company had strip mined a thousand acres of land, it would be
entitled to claim, as a 1988 deduction, the estimated costs of reclaiming that
thousand acres just as if the reclamation work had actually been done during 1988.

Each year’s allowable deduction is placed into the mine’s reclination account, along
with a figure representing interest (at a specified rate) that would be earned on the
opening balance in the account for that tax year. Amounts actually spent on
reclamation during a given tax year are subtracted from the account on the last day
of that tax year.

In addition to this deduction, the taxpayer is entitled to deduct the amount by which
its actual reclamation expenditures exceed the year-end balance in the reclamation
account (this calculation is made before the actual reclamation expenditures for the
year are subtracted from the account). The amendments also provide for subsequent
adjustments of overestimates of reclamation costs.
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The U.S. system just described and a simikr system in place in the Federal Republic
of Germany suggest that this may be a workable solution to the problem of
deductibility of reclamation costs following mine closure. Deductibility of post
operating reclamation expenditures should also be extended in a sirrdar  fashion to
provincial royalties. Since most provincial regimes utilize federal corporate income
tax rules in calculating income and deductions, this should be easily accomplished in
tandem with changes to the federal tax system.

The unique nature of reclamation costs incurred at the
end of mine life, and the special difficulties they create
from a tax standpoint, should be recognized with a
specific amendment to the Income Tax Act such as
extended loss carry-back or a reclamation tax account
during operations as described.

The adoption of tax measures to permit operators to make contributions to a reserve
account for reclamation would not eliminate the continued need, noted earlier, for
some form of performance guarantee. In general, the time at which a mine is most
likely to fail is in the initial 2-3 years of operation. At this point the costs of
reclaiming lands disturbed would far exceed any funds which could be set aside in a
reserve account. Even at the more mature stages of a mine’s life, the added
complexity and rigidity in the administration of the reserve account would outweigh
the benefits of integrating a performance guarantee feature.

In the view of the sub-committee, the arrangements for
performance guarantees and tax relief for reclamation
expenditures should be kept separate.

I

I
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CONCLUSION

It is the opinion of the Sub-committee that acid discharge from mining operations
consti~tes  a serious environmental problem. Development of an effective and
economic passive treatment technology to prevent acid discharge is urgently
required, so that existing and future minesites  can be safely decommissioned.
Besides acid discharge, unreclaimed abandoned sites also pose a. threat to public
safety. While the cost of rehabilitating abandoned sites is significant, the task
should be faced now, .= costs will escalate the longer the impacts are allowed to
continue. ,~fl; . ~. .,. .

M i n i s t e r s  a r e  u r g e d  t o  a c t ”  p r o m p t l y  o n  t h e
recommendations of this report.
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APPENDIX A

Terms of Reference for IGWG Sub-committee on Mine Waste

Charge to Committee

To examine the economic and policy implications to both industry and government of
acid-generating mine waste.

Problem Definition

Much of the Canadian production of base metals, gold and uranium comes from ores
with a high sulphide content. Mining and ore processing result in sulphide wastes
which, upon weathering, produce acid drainage. This in turn can leach heavy metals
from the waste. Coal mine wastes can yield similar conditions. Uncontrolled acid
drainage can cause contamination of groundwater, surface water and local
watercourses. This may result in darnage to the health of plants, wildlife and fish,
and perhaps of people.

Current technology is limited in enabling mining companies to walk away from
sulphide tailings, waste rock dumps and mine drainage upon closure of operations.
The long-term drainage of acid and heavy metals requires the incorporation of
ongoing treatment to meet regulatory criteria.

In cases where mineral rights have reverted to the Crown, provincial governments
are responsible for the control of acid discharge. North of 60°: the federal
government is responsible for abandoned sites. Governments have an interest equal
to that of industry in finding effective and affordable technology to enable
abandonment of sulphide wastes.

The problem of acid mine drainage (AMD) has been recognized and defined in a
number of studies initiated by CANMET. In the Pit Slope Stability Study,
Chapter 10 was devoted to ‘Environmental Planning’ and Supplement 10-1 Volume I
was entitled WIine Waste Description and Case Histories”. A study jointly funded
by industry (INCO Limited, Noranda Inc. and Cominco Ltd.) entitled ‘Sulphide
Tailings Management Study’ carried out by Monenco Ltd. in 1984 identified some
9000 hectares of sulphide tailings and outlined an approach to addressing the AMD
problem. A 1987 study by Nolan, Davis and Associates provided a similar analysis of
AMD producing waste rock. The National Uranium Tailings Program concluded
that AMD was perhaps the most serious environmental concern in the disposal of
uranium tailings.

In 1986, a cooperative research program was initiated by industry and federal and
provincial governments to address the AMD problem. The Reactive Acid Tailings
Stabilization (RATS) group was formed with representatives from eight of the major
mining companies, &-e federal government and
program of research has now been defined.
accomplish this program has not been allocated.

five provinces. A comprehensive
However, sufficient funding to
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“- Action Required
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The Sub-committee needs to put the problem in an economic and policy perspective
in order to make recommendations to Mines Ministers. To this end, the sub-
committee is directed to conduct the studies required to produce a report by August
1988. The report will address the following topics:

1. Dimensions of the Problem
- the probable number of sites to be dealt with
- the range of possible costs of containment
- local impacts, eg. on drinking water, agriculture,
recreation, etc.

Information on both active and abandoned sites of tailings and waste rock
is available in a number of studies. Although these data may not be
complete, they may be sufficient for purposes of this analysis.

2. Current Regulatory Practice
Federal legislation and regulation
- north of 60°
- Fisheries Act
- Canadian Environmental Protection Act
- other

Provincial Legislation and Regulations
- by Province

Legislation and Regulation in other countries
- United States
- Europe

State of Technology
- status report
- objectives

Considerations
In formulating recommendations for approaching
the problem, the Sub-committee will address
the questions o~

.

the manner in which the requirements for containing
acid discharge will affect the competitive position
of the industry;

.. , ,-.. . . . .
simplicity of application of the proposal ‘-- - ~ “

economic efficiency, eg. high initial cost versus
long term upkeep.
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Options

The Sub-committee should:

examine the relative merits of a site specific
regime over a generic regime;

review and comment on the merits of existing or
proposed regulatory instruments such as:
- taxes
- performance bonds
- perpetual maintenance
- insurance

consider the impact of delays in perfecting improved
technologies

Recommendations

..+. ●
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APPENDIX C
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Provincial and Territorial Legislation

BRITISH COLUMBIA ‘

Introduction

Following the development of several open pit metal mines in the early 1960s, and
an open pit coal mine in 1968 the Government of British Columbia enacted mine
reclamation legislation. In 1973, the scope of reclamation legislation was expanded
to include exploration, placer mines, sand and gravel pits and quarries. Altiough it
has evolved through a series of amendments, the intent of reclamation legislation
has remained relatively constant for almost twenty years.

Mining Legislation

Provincial legislation pertaining to reclamation is vested under Sections 7,8,9,10,11
and 30 of the Mines Act. It is administered by the Engineering and Inspection
Branch of the Ministry of Energy, Mines and Petroleum Resources.

The legislation provides for:

1) A reclamation plan submitted to the Minister of Energy,
Mines and Petroleum Resources prior to the commencement of
operations.

2) Publication of a Notice of Filing in the B.C. Gazette and
a local newspaper to allow for public input.

3) Review of the report by the Reclamation Advisory
Committee composed of several other resource agencies and
chaired by the Chief Inspector of Mines.

.

4) An initial bond not exceeding $2,500 per hectare of land
to be disturbed during the course of mining.

5) Issuance of a Reclamation Permit with such special terms
and conditions as the Minister sees fit to prescribe.

6) Progressive reclamation over the life of the mine and the
annual submission of a report on reclamation operations.

7) Closure of the mine. In case of non-compliance with any
sections of the Actor Reclamation Permit, the bond is
forfeit.

. .*
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Reclamation Guidelines

Formal reclamation guidelines were issued in March, 1984 outlining the criteria for
reclamation as set by the Minister, pursuant to Sections 7, 8 and 9 of the Mines Act.
“Areas disturbed by mining shall be left in a neat and tidy condition and reclaimed
so that the land and watercourses are left in a manner which ensures an acceptable
productive land use consistent with the safety and health of the public.” Prior to
this, the less formalized approach involving government/company consultations on a
case by case basis, had led to very uneven industry performance,

Abandoned Sites

There is no legal mechanism compelling the reclamation of sites abandoned prior to
the enactment of reclamation legislation other than by special funding by the
province.

The B.C. Ministry of Energy, Mines and Petroleum Resources reclaimed a small acid
generating tailings pond at the Duthie mine in 1987, and has committed at least
$525,000 to treat acid waste rock dumps at Mount Washington during 1988.

Review Process

All new mine proposals in British Columbia must enter the Mine Development
Review Process. This process gives proponents a one-window project review,
embracing all levels of government. The objectives of this process are:

- To organize expeditious project reviews, based on
effective coordination and custom-tailored government
requests for project details and impact assessments.

.
- To ensure the consistent application of government
policies and regulations to project reviews and approvals.

- To provide aiTected  government agencies at all levels with
information adequate to assess the significance and
acceptability of project proposals from their perspective on
a “need to know” basis.

- To gauge public reaction to project proposals.

- To assess the impacts of mine developments on resources
not protected by strong legislation, and to develop
protection and mitigation strategies where impacts are
projected to occur.

.
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- To guide proponents towards the information required in
support of the various permits and licences  needed to
construct and operate amine.

- To ensure that all components of environmental impact
assessments and the mitigation programs proposed in those
assessments are integrated with mine design and
construction, and operating and abandonment practices.

..’

‘)
Conclusion

A

I
Current legislation, although generally effective, does not fully take into account the
magnitude, expense and long-term liability of acid drainage.

The Minister through the Mines Act may impose a security deposit sufficient to
cover the cost of controlling acid mine drainage, but full bonding at the start of
mining is considered too onerous and has not been requested. The Ministry, in
consultation with industry, is now investigating methods of ensuring that funds are
available at mine closure for the long- term control and treatment of acid mine
drainage.

Where acid drainage potential exists, projects now subject to the Mine Development
Review Process are required to formulate an adequate management program prior to
any mining approvals, with the emphasis clearly placed on prevention. Cure has
proven to be very expensive.
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MANITOBA

Introduction

Legislation pertaining to the environmental impacts of mines focuses on air and
water pollution control. The reclamation of acid mine waste disposal areas is
regulated specifically by the 1) Environment Act and 2) Mines Act.

Environmental Legislation

Manitoba’s new Environment Act was enacted on April 1,1988. Its purpose is to
consolidate the much-amended Clean Environment Act and streamline the
environmental assessment process. Changes were made to the licencing prodedure
for mines and the responsibility for development proposal approval became one
shared by the Department of Energy and Mines, and the Department of
Environment and Workplace Safety and Health. Despite these administrative
changes, the Manitoba reclamation process continues to operate on a site/case
specific basis. A policy guidelines and permit approvals system is used to design and
enforce reclamation requirements.

Prior to the enactment of the Environment Act, these mine reclamation
requirements were administered through the Clean Environment Commission
under the authority of the Clean Environment Act (1972). The Clean
Environment Act (S.M., 1972 c.76) applied to both private and Crown land. The
Commission required the submission of a preliminary rehabilitation plan prior to
mine approval. A detailed rehabilitation plan was then required twelve months prior
to the termination of the mining operation. The Mines Branch and the Environment
Department held joint reviews of these submissions.

I

The new Environment Act requires the company to provide a description of allI
studies and activities relating to feasibility, potential environmental impacts, theI

I proposed environmental management practices and a description of finalI
rehabilitation plans for the site. Penalties under this Act are established at no more
than $100000 for a first offence and not more than $200000 for each subsequent

1 offence.

With the passage of the new Act, The Clean Environment Commission was relegated
to an advisory and hearing role, providing advice and recommendations to the

I Minister. It consists of a maximum of ten members of varied backgrounds, who are
! appointed by the Lieutenant Governor in Council. The Commission deals with
I hearings pertaining to specific matters requiring regulation.
[1
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.4 Mining Legislation
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1

There is provision under tie Mines Act for the development of a regulation setting
standards for reclamation. Although discussions were held with industry on the
general scope and content of such regulation, it is yet to be developed. For day to day
matters, the Mines Branch works jointly with the Environment Department to
review the plan submissions.. .

,-. . . . . ,. . . .
C o n c l u s i o n

Only one mine has closed since enactment of the Clean Environment Act. The Fox
Mine, owned by Sherritt Gordon Mines Ltd., constructed a liming plant for the
perpetual treatment of effluent from the tailings basin. Should the company cease to
operate within one hundred and fifty km of Lynn Lake, the Department of
Environment and Workplace Safety and Health will assume responsibility for the
continuation of liming treatment financed by the conversion of a Letter of Credit
into cash. While this agreement is precedent setting, it remains the lowest cost
solution for the operator. The Manitoba government is not committed to this course
of action in the case of future mine closures.

,..
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Introduction

In New Brunswick, acid mine drainage is being produced from tailings and waste
rock at the Brunswick No. 6 and No. 12, Heath Steele Mine, and the Caribou Mine.
Acid discharge is being managed by the addition of lime. Watercourses have been
affected by the acid discharge, and, as a result of this and other considerations,
including future land use and public safety, the reclamation of mine lands in New
Brunswick has become a major issue.

Environmental Legislation

The Clean Environment Act is administered by the Department of Municipal
Affairs and Environment. The regulations under this Act which relate to mine
reclamation include the Water Quality Regulation, the Watercourse Alteration
Regulation and the Environmental Impact Assessment Regulation.

Under the Environmental Impact Assessment (EIA)  Regulation, all projects
involving the commercial extraction of a mineral must be registered and screened.
The screening determines whether a project has potential for significant
environmental impact and whether the project will be subject to the formal EIA
process which includes preparation of a detailed report and public meetings.

The Water Quality Regulation manages sources of water contaminants, including
mining operations with discharges directly or indirectly related to mining. Before
the commencement of operations, the proponent must apply for and obtain an
approval under the Water Quality Regulation. The Minister may require a public
hearing(s) and a rehabilitation bond as conditions for obtaining an approval.

If the proposal is approved, a Certificate to Construct is issued and, wpon
demonstration of acceptable conditions during start up, is followed by a Certificate of
Approval to Operate. These certificates specify water quality standards for
discharge, as well as monitoring and reporting standards. Requirements for
rehabilitation, including bonding, may be specified to ensure that acceptable water
quality will be maintained after a mine has shut down. The approvals are issued for
a period of not more than five years and are then reviewed and may be renewed by
the Minister..

Under the Watercourse Alteration Regulation, a watercourse alteration may not
be carried out unless the Minister has authorized the work. A security to ensure the
completion of the alteration and the restoration of the watercourse may be required
as a condition of approval for a watercourse alteration.

I

.
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Mining Legislation

j
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I

New Brunswick was the first Atlantic province to include reclamation requirements
in an amended Mining Act. Under the Act, the submission of a feasibility study is
a condition for obtaining a mining lease. A mine reclamation plan for the proposed
operation must be included.

Under the Act, it specifies that “ . ..a mining lease shall not be granted until the
Minister, having obtained the approval of the Minister of Municipal AiTairs and
Environment and the Minister of Agriculture, insofar as the program may affect
their responsibilities, has approved the applicant’s program for protection,
reclamation and rehabilitation of the environment as set forth in the feasibility
study report...”

The underlying intent of all reclamation plans is that, if technology permits, the
plan is to be walkaway by nature. The pIan should be implemented on an ongoing
basis, if operations allow. A reclamation plan must include information on the pre-
mining condition of the mea, a mining plan indicating the area to be disturbed and
the plan for rehabilitation during and after mining operations.

The Mining Act addresses the rights of the landowner (both private and Crown)
from the aspect of prospecting and staking of claims. Where private land is involved,
a prospector must make personal contact with the owner and reach a compensatory
agreement for any property damage to be done . If no agreement is reached the
prospector may post bond and proceed, and the landowner or prospector may
approach the Mining Commissioner for settlement of any dispute.

Similar procedures and responsibilities are required of the prospector by the
Province of New Brunswick for any damage to be done to Crown land. The prospector
is required to submit and receive approval of a reclamation plan for the property in
question. The Minister must approve the plan and may also ask for damage security
before work can commence.

The specific security for claim staking is $1000 plus $30 per claim on private
property, and $1500 per hectare to be disturbed on Crown lands. This ar~a is
determined from the approved reclamation plan.

Reclamation security for a Mine Lease amounts to $1500 per hectare of Crown land
to be disturbed, and $3000 per hectare of private land. In addition, damage security
“is considered separately in the amount of $10000 per Mine Lease.

In the event of a dispute arising over some aspect of the Mining Actor Regulation,
“...the Mining Commissioner has the exclusive jurisdiction to hear and determine all
questions, disagreements, matters or claims arising out of the Mining Act and
Regulations.

.?. . . *
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Conclusion

New Brunswick has attempted, in its mining legislation, to come h terms with the
concerns of mine reclamation and acid mine drainage in a fair and just manner for
all those concerned. In its efforts to achieve this, it has recognised such limiting
factors as economy and state of the art. Only a concerted effort by industry and
government through responsible research and development will effectively
eliminate these major obstacles. -. . . . . . . . -. ,,.’. . . . . ---- .- “J’ .’. :
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- NEWFOUNDLAND

Introduction

I

j
I

I

I

I

[ ir

I 1,

Reclamation projects are not considered a priority in Newfoundland, due to the
moderate to low acid contamination potential of mine sites. These sites have
insignificant waste volumes or are located in areas not conclusive to acid generation.
Six non-operating mines have recorded acidic tailings and other acid generating
wastes. However, the sites are not considered to be significant problems. The focus
has been on effluent &scharge control. The Department of Environment is in the
process of developing mine reclamation regulations.

Environmental Legislation

The Environmental Assessment Act requires that most proposed mining
activities be registered with the Department of Environment. The proponent is
required to file a proposal with the Department of Environment, outlining the
nature and intent of the operation. A decision is then made as to whether an
Environmental Impact Statement is required. In most cases, an EIS is a
requirement. An Environmental Assessment Committee, which includes
representatives from interested provincial and federal departments, reviews the
proposal and decides what issues will be dealt with in the EIS. The proponent then
meets with the Department of Environment to set the final agenda for the EIS. Once
the final EIS report is approved by the Environmental Assessment Committee and
the Minister of Environment and Lands, the proponent may proceed with
development. The Minister of Environment and Lands may require environmental
monitoring and rehabilitation studies of the site.

Mining Legislation .-

The Newfoundland Mineral Act does not contain specific provisions for mine
reclamation. It does, however, provide the Minister with the power to require lease
holders to fulfill the criteria of federal and provincial statuates and regulations
pertaining to environmental management. As well, it empowers the Minister to
cancel the mining lease for failure to fulfill the conditions and terms of that lease.
Reclamation requirements may be appended to the mining lease.

Conclusion

Few pieces of provincial legislation regulate mine sites that were in operation prior
to the enactment of the Environmental Assessment Act and the Environmental

.
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Control Regulations (which deal primarily with acceptable effluent levels.)
~‘ Newfoundland has relied mostly on general clauses which give the Ministers

discretionary power. Administrative problems do exist with the lack of reclamation
regulations and guidelines. There are-approximately six unreclaimed mine sites not
covered by the existing legislation. However the provincial Department
Environment and the Department of Mines is attempting to remedy the situation.

o f

., . .. . .
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“ NORTHWEST TERRITORIES AND YUKON

Introduction

I
L

i
i.

The federal government retains jurisdiction over land use in the Northwest and the
Yukon Territories including mine regulation. Neither the federal nor the Territorial
governments have enacted legislation dealing with acid mine waste. A variety of
federal environmental statutes, which are generally water/fish related, are used to
deal with mine reclamation. Awareness of acid mine waste discharge as a potentially
serious problem in northern Canada is increasing.

Northern Inland Waters Act

The Northern Inland Waters Act (NIJNA) is the basic vehicle for licencing  of all
types of mining operations in the Yukon and Northwest Territories. (NIWA  is
presently under revision.) Water use and waste disposal (including acidic mine
waste) are controlled by Territorial Water Boards established under the provisions of
NTWA. Mining operations must apply to the Boards to obtain water licences.
Applications usually must include baseline environmental information as well as
operational, pollution control, waste management, contingency, abandonment and
reclamation plans covering the area to be affected by the proposed mining operation.
The water licences,  issued by the Territorial Water Boards with the approval of the
Minister of DIAND, are monitored and enforced by DIA.ND. Fines of up b $5000 per
day are specified for offences and licensees maybe required to post security of up to
$100000 or 10% of the project’s capital cost.

Territorial Lands Act

The Territorial Lands Act is the principle Act used to regulate surface land uses on
Crown Lands in the north and is administered by DIAND. In the NWT all mining
operations are covered under the provisions of the Act and its annexed Canada
Mining Regulations.

Territorial Land Use Regulations regulate &rough  issuance of permits, certain
short term activities on lands within the Yukon and the Northwest Territories such
as explosives, heavy vehicles, drilling equipment, campsites and earth moving
equipment.

The Territorial Lands Regulations are a longer term version of the Territorial
Land Use Regulations, in that they provide for the granting of an interest in the
use of the surface of territorial lands. Terms and conditions may be attached to these
leases as the Minister of DIAND deems necessary. This provides a means of
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imposing reclamation conditions for mine abandonment
.* over the life of a surface lease.

Yukon Quartz Mining Act

. ...*

and tailings management

In the Yukon, the Yukon Quartz Mining Act specifically exempts mining operations
from the provisions of the Territorial Lands Act. In the Yukon therefore, the
environmental aspects of the mining operation are controlled through NIWA.

The Act and its regulations are administered by DIAND and all land use
applications must be submitted for approval prior to the issuance of a Land Use
Permit. These Land Use Permits can place conditions on fuel storage, and the use,
storage and handling or disposal of chemicals or toxic substances including acidic
mine waste. A maximum $100000 bond can be required and it may be used to
rehabilitate any lands disturbed by the permitted use.

Fisheries Act

The Fisheries Act is designed to control activities potentially impacting on fish and
fish habitat throughout Canada. This Act, administered by the Department of
Fisheries and Oceans, prohibits the deposition of deleterious substances in rivers
and streams where fish live and deals with spawning grounds, fishing licences,
pollution of fisheries and methods used to kill fish. Included under the Fisheries
Act are the Metal Mining Liquid Effluent Guidelines, which cover all mines in
existence in 1977 and the Metal Mining Liquid Effluent Regulations which apply
to all new, expanded or reopened mines. (Gold mines are exempt in both cases.)

The Guidelines and Regulations provide national baseline standards for the
protection of fish and other aquatic life. This legislation is administered by DIAND.
Inspection is carried out by DIAND, often in conjunction with Environment Canada
and Fisheries and Oceans. .-

Arctic Waters Pollution Prevention Act

The primary intent of the Arctic Waters Pollution Prevention Act (AWPPA), is
to control pollution by ships. It may also apply to land based activity that may
pollute Arctic salt-water. Polaris and Nanisivik are the only operating mines in
northern Canada that may be subject to the provisions of AWPPA. While both of
these mines have been licenced under NIWA, AWPPA could be applied to future
mines.

.
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.* Review Process

The possible environmental impacts of all proposed mining development projects
(including the effects of acidic mine waste) must be assessed under the
EnvironmentalAssessment Review Process.DIAND  isthe lead agency inthe north.
All proposed developmenti in the north that are on crown lands, are federally
funded, orhave federal proponents, must be submitted tiDMD under the EAR
process. The severity ofthepotential enviro~ental impactdetetines the levelof
assessment that aproposed development mustundergo. The EARprocess  cfi result
in recommendations as to whether the development can proceed or whether the
development plan should be modified. Recommendations under the EAR assessment
are implemented by the appropriate Minister, ie. conditions concerning the
Fisheries Act are implemented by the Department of Fisheries and Oceans.

r ,

:’1:

I

I

Conclusion

To date there is little information concerning specific local impacts of acidic mine
waste discharge from northern mines, however it is clear that there is potential for
acidic mine waste discharge at many of the northern mine sites. Although the mine
sites are relatively few, commonly in remote locations and potentially affecting
relatively small numbers of the population, the nature of the traditional life style
and activities of that population make the potential concerns significant.

.-
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NOVA SCOTIA.4

Introduction

I

Nova Scotia has a variety of environmental legislation directed toward air and
water pollution control. Involvement in mine reclamation is increasing.

Most of the acid drainage has been from the tailings and waste dumps of abandoned
base metal and coal mines. Acid drainage from large construction sites is a problem

in certain areas. Most mine tailings contain sufficient calcite to neutralize the
sulphur content. The only base metal mine now operating in Nova Scotia is the Rio
Kemptville Tin Mine near Yarmouth which has an ongoing monitoring program.
Earlier environmental problems at this site have been overcome.

Tailings and waste rock from abandoned gold operations have compounded the
significant arsenic levels from natural sources in well water in the Waverley area
near Halifax. Some operations processed a high sulphide concentrate separately,
creating small dumps of extremely high sulphide  content.

Reclamation objectives in Nova Scotia are achieved through relatively non-specific
environmental legislation. Reclamation conditions are attached to licences,  permits
and approvals and are subject to ministerial discretion.

Environmental Legislation

The Department of the Environment is the lead co-ordinating agency under the
Environmental Protection Act. Under Section 23 of the Act, an Industrial Waste
Discharge Petit is required prior to the construction of any facility that may result
in an emission into the environment or by anyone polluting or removing material
from the environment. The Minister has the power to stipulate conditions placed on
these permits such as the submission of an Environmental Impact Assessmen@ to
specify performance and/or reclamation bonding. However, no regulations
pertaining to the content of an E.I.A. exist under the Environmental Protection
Act.

k Environmental Assessment Act received Royal Assent on May 25, 1988. When
it is proclaimed, this Act will give the Minister of the Environment greater power to
assess environmental standards and request public participation.

Mining Legislation

The Mineral Resources Act
Regulations Act “regulate the

t

and the Metalliferous Mines and Quarries
orderly management of exploration, development
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“- and mining of all minerals within the province.” These Ac~ ~mpower  the Mmster
. . .

of Mines and Energy to issue regulations pertaining to tzuhngs disposal and the
restoration, reclamation and rehabilitation of surface lands. Information supporting
an application for a mining lease must include the location of waste disposal and
control facilities locations and reclamation plans. No specific regulations are in
existence. However, all mining leases require reclamation of the mine site as a
condition of the lease.

While the Mineral Resources Act does not require a reclamation bond, ministerial
policy has been to obtain some form of security deposit from companies. A new
Mineral Resources Act is under consideration that will require site reclamation.-
according to an approved plan and will contain a requirement for bonding.

Reclamation Guidelines

The Department of Environment has drafted the Environmental Guidelines for
Surface Mining Operations to minimize the adverse environmental effects of
surface mining. An operator is required to;

conduct environmental baseline surveys of the proposed
mine site.

submit details of operating procedures and devices
designed to protect the environment.

install a monitoring program to document the quality and
quantity of effluents discharged into the environment.

submit a contingency plan to cover emergency situations.

submit and carry out a reclamation and rehabilitation
plan. .

Whenever possible, reclamation and rehabilitation are to be conducted on a
progressive basis during the mining operation. Rehabilitated land should have a
permanent vegetative cover or be otherwise stabilized to the satisfaction of the
Minister of the Environment.

Review Process

Representatives from the Department of Environment and the Department of Mines
and Energy meet in an informal Joint Review Committee to assess all applications
and set operating conditions in the Permit to Operate. Reclamation requirements
are a condition of permit approval. ‘

,

.
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Conclusion
r..

Nova’ Scotia’s current system of requiring a reclamation plan toward the end of the
life ofanine, has not created problems. However, concerns remain over public
safety and the aesthetics of abandoned mine sites.. . . .

. . . . . . . . . ..-- . . . ..! . . . . . . .
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““ONTARIO

Introduction

I
,

Acid mine discharge from hardrock mining was first noted by the Ontario Water
Resources Commission in the Elliot Lake uranium mining district. Similar
problems were also noted in the copper-lead-zinc camp at Manitouwadge, the nickel
camp at Sudbury and at numerous isolated base metal properties. The Ontario
government is attempting to contain acid discharge from the abandoned Kam Kotia
mine in the Timmins area.

Environmental Legislation

The legal requirements respecting mine reclamation in Ontario are general in
nature. Environmental problems are addressed during the development phase
through a series of permits and approvals under such environmental legislation as
the Environmental Protection Act and the Ontario Water Resources Act.
These Acts require approval for mine start up from the Minister of the Environment.
He may also request that the Environmental Assessment Board hold a public
hearing. ‘ Both the Environmental Protection Act and the Water Resources Act
apply to operating mines and depending on the financial status of the mine owner
may also have some relevance with respect to abandoned mines.

h application under the Ontario Water  Resources Ac:,.  must include plans>
specifications and an engineer’s report on the planned talhngs disposal system.
Information should include the location, nature and possible duration of the mining
operation, the area to be affected by tailings disposal and the potential effects on the
water and soil. Proponents must also address the mode of stabilization of the tailings
area.

The policy of the Ministry of Environment has been to use guidelines, objective=and
federal regulations in assessing applications as there are no legally enforceable
provincial limits on effluent levels that can be discharged into waterways.

Mining Legislation

t

1.

C)ntario’s  main legislative control on reclamation of mine sites is through the
Mining Act. Section 161 requires that the tailings be stabilized by a vegetative
cover or some other means, to the satisfaction of the district Engineer of Mines. The
District Engineer is with the Ministry of Labour, but acts as an agent of the Ministry
of Northern Development and Mines for purposes of administering Section 161.
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.+ In accordance with subsection (2), the mine manager must submit a reclamation
plan to the District Engineer one year prior to shut-down. The plan must include
information on the extent of the tailings area on which planting of vegetation or
stabilization must still be completed and the rehabilitation that is to be done in the
mine or plant area, together with descriptive information.

The Chief Engineer of Mines has the authority to require a security deposit. There
are no regulations or guidelines for determining the amount of the security, or when

: it should be repaid. -.

Conclusion

Problems in dealing
closure dates should

... .
.

with bonding, bankruptcies, jurisdiction and in projecting
be dealt with in the Ministry of Northern Development and

Mines Green Paper on mineral policy in Ontario. This paper is tentativel~ scheduled
for release in the fall of 1988, and is meant to assist in the development of more
efficient reclamation programs and the resolution of a number of mine development
issues.

. . .,,
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“ QUEBEC

Introduction

I

Since 1972, the government of Quebec has enacted legislation specifying conditions
regarding the mining environment. These requirements have been designed to
ensure that mine sites will be reclaimed. The present legislation applies only to
mines operating at the time of enactment and there is no retroactive law, regulation
or guideline dealing with sites abandoned prior to 1972.

Environmental Legislation

Section 23 of the Environmental Quality Act stipulates that before a permit is
issued, reclamation plans must be submitted on a site-by-site basis as part of the
Environmental Impact Assessment procedure. This applies to all mines developed
after 1979 and all expansions to existing mines. Prior to the 1979 amendment, the
Minister of Environment could demand a reclamation plan from an operation
deemed likely to harm or destroy the surface of the soil.

‘1
Mining Legislation

i

I

I
t

I

The Quebec Mining Act was adopted in June, 1987 and will come into force in the
Fall of 1988. Under this legislation, a mining lease and Certificate of Authorisation
(operating permit) are required from the Ministry of Energy and Resources and the
Ministry of the Environment respectively. Abandonment issues related to
environmental integrity are the responsibility of the Ministry of Environment.
Conditions attached to the operating permit are set following negotiations between
the mine operator and the minister and follow, as closely as possible, Guideline
No. 19 established by the Quebec Department of Environment. (See Recl=ation
Guidelines below.)

The Act requires the mine operator to submit, prior to abandonment, a written
request to the Minister of Energy and Resources, as well as a certified report
outlining abandonment plans and the location of mining waste deposits. Upon
closure, the Minister of Energy and Resources consults with the Minister of
Environment before authorizing abandonment to ensure that all environmental
standards are met. Quebec does not at this time require a reclamation bond.

Reclamation Guidelines

The Quebec Department of Environment Guideline No. 19 lists all procedures to be
completed and requirements that should be met prior to the temporary or definitive

.
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~ abandonment of a mining operation. This guideline is not legally binding, except in
the case where it refers to a norm prescribed by a regulation. The Department of
Environment will refer to this guideline when using its discretionary power to issue
an order or deliver a permit.
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The i&uance of Certificates of Authorization is a recent ‘phenomerion.’  It’ is too soon
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to evaluate its impact in terms of the reclamation of tailings areas. Environmental
awareness has gradually increased among mining companies and the general public
and several companies have proceeded with the reclamation of tailings areas,
particularity those close to urban centers.

However, a survey of 100 tailings areas revealed that about 30% may present
potential health or environmental risks. These areas constitute the majority of acid
tailings for which proven stabilization technology does not exist, other than through
l ime treatment .  .
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SASKATCHEWAN

Introduction

Acid mine drainage is not a major environmental concern in Saskatchewan.
However several uranium and gold mines have been identified as acid producers.
The major sites are the Hudson Bay Mining and Smelting property near Flin Flon
and the abandoned Lorado tailings near Uranium City. In addition, several
uranium and gold developments have been assessed as being potential acid
producers and have been required to take this possibility into account during the
design and construction of their facilities.

Saskatchewan relies on a combination of environmental assessment and general
environmental legislation, permits and lease approvals to enforce reclamation
requirements at new or expanded mine operations.

Environmental Management Legislation that pertains to mine reclamation
includes: 1) Environmental Assessment Act, 2) Environmental Management
and Protection Act and 3) The Government Organization Consequential
Amendment Act 1988.

The Mineral Industry Pollution Prevention Regulations are available to enforce
mine reclamation requirements. These regulations are presently being updated to
reflect the decommissioning policy described below.

Environmental Legislation

In the event that a new mining operation is proposed or a significant expansion is
identified at an existing operation, the proponent must first gain approval from the
Minister of Environment and Public Safety under the provisions outlined ~~ the
Environmental Assessment Act (1980). Proponents normally file an Environmental
Impact Statement (EIS) with the Coordination and Assessment Branch of
Saskatchewan Environment and Public Safety. This group, in consultation with an
inter-departmental review panel, assesses the proposal at a conceptual level to
ensure that all potential environmental impacts have been identified and mitigative
measures developed such that the detrimental effects of the proposed operation are
kept to a minimum.

When the Minister is satisfied that the proponent has met all the requirements of
the Environmental Assessment Act, he will either give Ministerial Approval to
proceed, with or without conditions or refuse to approve the development. After
receiving an approval for a mining development, the proponent then proceeds to
obtain approvals required under legislation administered by the Mines Pollution
Control Branch.
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With regard to a mine/mill proposal, should the proponent be successful in receiving
approval to proceed, the proponent is required to negotiate and sign a surface lease
with the Province of Saskatchewan. This lease contains but is not limited to, specific
requirements relating to environmental protection, decommissioning, occupational
health and safety and land use.

Saskatchewan Environment Regulatory Program

The Mines Pollution Control Branch of Saskatchewan Environment and Public
Safety is responsible for ensuring that satisfactory environmental protection
measures are in place at all Saskatchewan mine sites.

Within the Branch, each operation under environmental scrutiny is assigned a
Project Oflicer  who in turn reports to the section manager. A primary responsibility
of this position is to ensure that officers are intimately familiar with the operational
and environmental status of their assigned property. This is achieved through the
licensing process, regular site inspections, in-depth knowledge of site activities and
company-generated reports.

Two types of regulatory documentation are utilized by the Mines Pollution Control
Branch to enforce environmental affairs at a minebnill  facility, namely Construction
and Operating Approvals. Construction Approvals are self explanatory and are
issued to a proponent authorizing the construction of waste handling and treatment
facilities after the Department has conducted a detailed review of the company’s
application. This approval may or may not contain specific conditions. However,
they always require the submission of “as built” drawing after construction is
complete.

Permits to Operate are issued pursuant to the Environmental Management and
Protection Act and the Air Pollution Regulations. These documents expire on an
annual basis. Prior to expiry, the Mines Pollution Control Branch initiates a
thorough and detailed review of the environmental status of the operation. Based on
this review a draft license is prepared and discussed with the company prior to-final
authorization by senior Department staff.

Typically, a license will contain operating conditions common to the industry as a
whole, site specific operating requirements and detailed environmental monitoring
programs for surface and ground water, sediments, and biological media. The
Iicences also require reports of monthly monitoring results, an Annual
Environmental Report and various site specific problem oriented reports.

Decommissioning

The Mines Pollution Control Branch requires two actions from the operator. First, it
is essential to have on hand an approved conceptual decommissioning plan for all
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4 aspects of the operation. As the minehnill facility changes, the conceptual plan is
modified and updated as necessary. Secondly, Saskatchew~ requires the early

decommissioning of a facility or disturbed area that will no longer be utilized Within
an active operational site.

Once a shut down decision has been made and reclamation work completed by the
operator, the site is allowed to stabilize while being monitored for a minimum period
of five years. Once transition monitoring has been completed and the site has
recovered as predicted, the final abandonment of the property by the operator is
authorized by the Minister of Environment and Public Safety. At this time, the site
comes under institutional control with regard to the future use of the site.

In the event that future remedial action is required, the Government of
Saskatchewan has available the “Environmental Protection Division” of the
Heritage Fund. The money for this fund was initially derived from provincial
revenues and is available for cleanup of unforeseen problems which may arise at an
abandoned rninehnill site.

Conclusion

Based on the mineralogy of Saskatchewan’s ore deposits, the potential for acid mine
drainage is not a major environmental concern. However, Saskatchewan does have
mines in the uranium and gold sectors that are acid producers. Typically, these can
be identified early in the development by requiring acid potential testing during the
Environmental Assessment stage. If an acid problem is identified, then the
proponent must include mitigative action within their operational planning and site
design.

.
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4 APPENDIX D

Reclamation Practice in the United States
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In the United States, the federal government began to enact environmental
protection measures in the 1970s. The Environmental Quality Improvement Act
was passed by Congress in 1970, the Resource Conservation and Recovery Act
(RCR.A) in 1976, the Surface Mining Conservation and Reclamation Act
(SMCRA) in  1977 ,  the  Comprehensive  Environmental  Response ,
Compensation, and Liability Act (CERCLA)  in 1980 and the Superfund
Amendments and Re-authorization Act (SARA) in 1986.

The bulk of the acid discharge problem in the United States is accounted for by the
Appalachian coal fields in the northeastern United States. Acid discharge from coal
mines is strictly regulated under SMCRA and whatever additional safeguards the
state legislature chooses to impose. Acid drainage from metal mining is unregulated
at the federal level, although the Environmental Protection Agency (EPA) is in the
process of drafting regulations governing base metal waste management. Acid
drainage from base metal mines has been seen as a less serious problem than similar
discharge from coal mines for a number of reasons. Many orebodies are not high in
reactive sulphides. The climate in the major base-metal mining areas is less humid.
Metal mining is less extensive than coal mining and it is less concentrated
regionally.

The Resource Conservation and Recovery Act of 1976 directed the
Environmental Protection Agency to produce a comprehensive study on the adverse
environmental effects of solid wastes from active and abandoned surface and
underground mines. lbnendments  in 1980 required the EPA to report on the
adverse effects, if an y, on human health of the disposal and utilization of solid wastes
from the extraction, beneficiation and processing of minerals. Pending completion of
these studies, solid wastes from exploration, mining, milling and smelting of ores
and minerals were excluded from regulation under Subtitle C of RCRA which deals
with hazardous wastes. As a result of its studies, EPA concluded that Subtitle C
standards were likely to be environmentally unnecessary, technically infeasible or
economically impractical if applied to mining wastes. Congress has determined
that, with some specific exceptions, mining wastes will be regulated under
Subtitle D which primarily addresses municipal and industrial solid wastes. EPA is
preparing a program under Subtitle D that would be appropriate for mining wastes.
The EPA decision to regulate under Subtitle D instead of Subtitle C now faces a
court challenge from environmental interest groups.

The Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA)  established the Superfund program to deal with releases and
potential releases of hazardous substances, including hazardous wastes. The
Superfund program ranks sites where releases have occurred or where there is a
substantial threat of release using the Hazard Ranking System (HRS). In general,
Superfund is intended to be a remedial or reactive program rather than a preventive
program.

1
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The Surface Mining and Reclamation Act, which applies specifically to coal
mining, was legislated in 1977, giving the Americans a decade of experience with a
national legislative reclamation regime. This is sufficient to provide a basis for some
conclusions as to the effectiveness of the legislation, what problems have emerged
and what might be done to resolve them.

SMCRA sets minimum standards for the reclamation of land disturbed by coal
mining and for the provision of performance bonds. States may legislate and enforce
standards that are more (but not less) stringent than those contained in SMCRA.
The Act is administered by the OffIce of Surface Mine Reclamation and Enforcement
(OSMRE).

The basic requirement is to restore the land to its approximately original contours
(AOC) and may even require the recreation of undesirable features. An AOC
reclamation plan, because it is familiar, is most likely to be acceptable to regulators
and to bonding institutions but it precludes the restructuring of the land to
accommodate alternative uses. The more imaginative type of reclamation,
landscape alteration or LA, is seen as risky because change is inherent. Regulatory
agencies and bonding institutions avoid risk where possible and must be convinced
that an innovative proposal will probably be successful before the necessary
approvals and securities will be forthcoming.

It is also quite difficult to get mandated reclamation requirements modified in the
light of accumulated experience or the results of extensive (and expensive) research
programs. The bodies that hear applications for variences are highly sensitive to
public opinion. Even though a proposal is well supported technically, the company
may be instructed to undertake additional research, still with no assurance of
ultimate approval.

Despite these problems, there is no pressure to propose amendments to the existing
legislation. The fear is that to do so would open the Act for public review and give
anti-mining groups an opportunity to lobby for changes that would make the
situation more difficult for industry than it presently is.

.
The policy view of OSMIRE is that inspection is the key to making the regulations
effective. Problems must be identified at the time they occur and measures taken to
correct them before mining is allowed to proceed. The large volume of outstanding
non-compliance orders often cited by environmentalists as evidence that SMCRA is
inadequate consists almost entirely of orders written after the site had been
abandoned by the operator.

Administration of SMCItA, which initially was retained at the federal level, has
gradually been devolved to the states. This enables the states to encourage
reclamation practices that they find particularly suitable from both an
environmental and an economic point of view. However, it raises the possibility that
some states will be less dilligent (or will be perceived to be less dilligent) than others
in their enforcement of the Act.
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In order to ensure that the taxpayer is not burdened with the cost of reclaiming
mined areas, companies are now required to post bonds covering the estimated cost
of reclamation prior to the start up of mining. The amount of the bond is set at a
dollar amount per acre to be disturbed and varies from one state to another, from
$1000 in Tennessee (which is under federal administration) to $13000 in North
Dakota. The amount of the per acre bond may differ between sites within a state as
weIl as between states and is not necessarily dependent on the actual cost of
reclaiming the site.

In the western states, bond release takes place in stages over a number of years. In
North Dakota, up to 40 per cent of the bond can be released at the first stage for
backfWing  and grading, another 20 per cent for respreading topsoil and subsoil and
the remainder, except revegetation costs, for vegetation establishment. The final
amount is not released until productivity standards have been achieved and the ten-
year liability period has expired.

Technically, there does not seem to be any reason why full bond release should not be
granted on some areas of reclaimed land which have been returned to full
agricultural production for crops or grazing. However, the policy issue of whether
full bond release should ever be granted is still being debated. While the mining
companies and bonding companies want the earliest possible bond release to free up
capital, public interest groups argue that the mining companies should never be
completely released from liability in the event that something now unforseen
requires remedial work twenty or thirty years hence. To the mining and bonding
companies, perpetual liability is an appalling prospect.

When bonding became a universal requirement for coal mines, insurance and
financial institutions moved to meet the demand. Many of these firms lacked
experience with providing large bonds on a long term basis. Some flms went
bankrupt and many that survived withdrew from that line of business. There are
now a relatively small number of quite large companies to which miners can turn for
bonds. In the case of bonding firms that went bankrupt, the bond was defaulted and
in at least some instances, the liability for reckarnation fell on the public sector. .
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APPENDIX E

Reclamation Practice in Europe
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Generalizations as to the approaches of other advanced economies dealing with mine
waste discharges are difficult to make. Conditions vary widely from country to
country and indeed from minesite to minesite. The type of ore mined, geography,
proximity to population centres, public attitudes to the mining industry and political
traditions all play a role.

In the three European countries reviewed here, pragmatism appears to be the
common denominator. Uniform national standards for mine runoff are avoided in
favour of a case by case consideration of each situation.

United Kingdom

The coal industry dominates U.K. mining. Approaches to mine waste problems are
influenced by the proximity of minesites to population concentrations, a high degree
of environmental consciousness, particularly with respect to the preservation of
rivers and streams for fishing and strong traditions of local government.

In the United Kingdom mine waste discharge as all other effluents are regulated by
the Control of Pollution Act ( 1972). The Act confers regulatory responsibility on ten
quasi-autonomious Regional Water Authorities. Scotland and Northern Ireland are
treated differently.

The Water Authority’s key consideration in issuing a consent to discharge effIuent is
the absorptive capacity of the receiving waterway. Uniform national effluent
standards have been avoided and there are no special arrangements to deal with
mine wastes. In practice, the conditions applied to a discharge consent are the
product of discussion and negotiation between the applicant and the Water
Authority. No levies are imposed on industry discharges.

.
Despite the flexibility of a case by case approach, the conditions accompanying a
discharge consent can be very stringent. Nine out of ten applications stemming from
proposals for new open pit mines are either refused or carry such onerous conditions
that the project is rendered uneconomic. Decisions by the Water Authority may be
appealed to the Secretary of State for the Environment but only on the grounds of the
environmental “reasonableness” of the standards imposed. The costs of adherence
are not a basis for appeal. Appeals are rare and successful appeals rarer still. In the
trade-off between the environment and job creation, the environment is given
considerable weight.

Mining in the U.K. is dominated by coal and the British Coal Corporation in
particular. Because of its size and state ownership, performance bonds or other
surety are not required to ensure appropriate reclamation measures following mine
closure. For smaller operators, bonding may be required at the time of development
plan approval. In one case cited, the proponent of an open pit operation was required

.

., . .



. . ●
✎✍

-62-

4 to post a bond equal to the net present value of the costs of operating a water
treatment plant in perpetuity.

The U.K. has a legacy of abandoned mines mostly dating from Victorian times.
Since these sites pre-date the introduction of planning consents responsibility for
clean up remains with the government. A system of Derelict Land Grants has been
established to assist private industry and local government in restoring abandoned
industrial sites including minesites. However, available funds severely limit the
pace at which abandoned sites can be restored.

There is considerable pressure for change in the U.K. system. The European
Commission is seeking the imposition of uniform eflluent standards to replace the
current approach based upon the absorptive capacity of a water course. At the time
of writing a bill is before Parliament which would privatize the water and sewer
utility functions of the Water Authorities. Levies for industrial discharges may be
introduced.

U.K. tax legislation permits site restoration costs to be deducted from income only
when the work is actually performed. Provisions for restoration work as the
obligation is incurred are disallowed for tax purposes. However, site restoration
expenditures made within three years following the cessation of line operations may
be treated as if made on the last day that mining was carried out. In such cases, the
taxes payable by a company during its last year of mine operations maybe adjusted
retroactively through repayment or other means.

Federal Republic of Germany

As in the U.K., mining in the Federal Republic of Germany is dominated by coal.
Environmental regulation of the mining industry is influenced by the proximity of
mine sites to population centres and the scarcity and high cost of land available for
waste dumps. Although the coal industry is privately owned, the industry is heavily
subsidized by the state. Mining is an important employment generator in the
economically depressed regions of Northern Germany.

Unlike other industries in the FRG, virtually all aspects of the mining ind~try,
including mine waste disposal and site reclamation, are governed by special
legislation, the Federal Mining Law. The individual Lander or states are
responsible for administering the legislation.

Measures for mine site restoration are an integral part of the mine operating plan
which must be submitted before approvals for mine operations are given. Full
environmental impact statements may be required for future approvals. Land
restoration is carried out as soon as mining operations permit. As overburden is
removed and coal extracted on one side of an open pit mine, reclamation measures
are underway on the mined out side. The design of restored sites is carried out in
close consultation with the community. Concerns addressed in design include
surface water control, ground water impact, stability, fire risk and impact on the
microclimate. Following restoration, land is generally sold for a minimal sum to
local authorities for use in agriculture, forestry or recreation.
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Until recently, restoration efforts have emphasized aesthetics. Concern with acid
and salt discharges were limited to its effects on revegetation. k the last two years,
concern has extended to the leaching of pollutants into ground water reservoirs.
More attention is now given to the sealing of sites and the pumping of contaminated
water to larger rivers. There is no requirement to treat contaminated water before
dischage into a river. Water from West German coal mines is a major source of the
“salt freight,” of the Rhine River.

The Federal Mining Law requires mining companies to set aside funds for site
restoration as the obligations for such measures are incurred during mining
operations. These provisions are calculated annually based upon past costs incurred
per cubic meter of waste materia~ and adjusted for inflation. The amount of a
company’s taxable profit in any year is reduced by funds set aside for this and similar
mine closure costs.

Sweden

Mining in Sweden goes back nearly one thousand years. Over this long history, it
may be that the greatest challenge that the Swedish mining industry has faced is
adjusting to the heightened environmental consciousness which has emerged over
the past twenty-five years. With its diversified mineral base, relative remoteness of
mining operations from major population centres and northern climate, conditions in
Sweden have much in comon with Canada.

The National Environmental Protection Act (1969) provides the legislative
framework for regulating all activities which can cause pollution, including the
mining industry. The guiding principle adopted under the Act is that polluting
activities be located in such a manner that the “purpose can be attained with the
least possible interference and nuisance, without unreasonable expense.” Mining
operations are also subject to the National Resources Act and the Building and
Planning Act. Under the National Environmental Protection Act, certain industrial
activities including mining and mineral processing require a licence  before
development can proceed. Responsibility for issuing such licences is conferred upon
an independent quasi-judicial organization, the Franchise Board for
Environmental Protection. The conditions set out in a licence are established by the
Franchise Board on a case by case basis. Within the broad principles set out in
legislation, the Board must strike a balance between the value of the existing
environment, the economic benefit of the polluting activity and the costs of
abatement measures. Licences are generally issued for a period of ten years, after
which they can be reviewed in the light of changed economics, technology and other
factors.

The Franchise Board is advised by the National Environmental Protection Board
~ which acts as the environmental advocate within government. In practice this
.— arrangement dictates that a project proponent discuss and if possible agree with the

Environmental Protection Board on pollution limits and the measures to achieve
them before a proposal is brought to the Franchise Board for approval.
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Acid mine discharges associated with the mining of sulphide ores are considered to
‘” be the most significmt environmental problem facing the Swedish mining  industry.

For ongoing mining operations, water treatment measures have reduced discharges
to levels consistent with the standard for drinking water. Nevertheless, the
Environmental Protection Board is calling for a zero discharge level, a standard
which industry argues is neither technically nor economically feasible. Increasing
attention is now focussed on the problems of acid drainage from mine tailings and
waste rock. The Environmental Protection Board in concern with industry is
examining the costs and effectiveness of a number of site restoration alternatives
including

o moraine cover
0 water cover
0 addition of a buffer with dolomite; and
0 sealing

Plans for site restoration are now an integral part of the conditions applied to
environmental permits for new mine operations. Smaller companies may also be
required to demonstrate that appropriate financial measures are being taken to
ensure the availability of funds for clean-up.

Responsibility for drainage from abandoned sites is a matter of contention between
industry and the Environmental Protection Board. The government has set aside
some funds to deal with the problem but these are only sufficient to deal with one site
per year. Industry has resisted demands that it bear the costs of restoring sites
which were abandoned in accordance ivith the regulatory regime in force at the time.
The legal question remains unresolved. At the time of writing, the Franchise
Board is considering whether to require the proponents of a new project to assume
the costs of restoring old mine sites in the vicinity as a condition of issuing a licence.

Overall, there appears to be a consensus in government and industry that the
current Swedish approach to dealing with environmental problems associated with
mine operations works well in protecting the environment and avoiding unnecessary
costs. Nevertheless, industry is critical of the length and uncertainty of the y~cess
arguing that it constitutes a barrier to the establishment of new mining operations.
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