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Sect ion 37  of  the  C o n s t i t u t i o n  A c t ,  7 9 8 2  ( a s  a m e n d e d )
requires  the  hold ing of  a  ser ies  of  conferences by 1987
t o  d e a l  w i t h  “ c o n s t i t u t i o n a l  m a t t e r s  t h a t  d i r e c t l y  a f f e c t
the aboriginal peoples of Canada. ” Discussion leading up
t o  a n d  d u r i n g t h e  F i r s t  M i n i s t e r s ’  C o n f e r e n c e s  o n
Abor ig ina l  Const i tut ional  Mat ters  quick ly  focused on the
t a s k  o f  m a k i n g  c o n s t i t u t i o n a l  p r o v i s i o n s  f o r  a b o r i g i n a l
s e l f - g o v e r n m e n t . M a n y  i n v o l v e d  i n  t h e  p r o c e s s  o p e n l y
questioned the meaning of “ a b o r i g i n a l  s e l f - g o v e r n m e n t ” .

In  v iew of  the  importance of  th is  subject ,  in  May of
1 9 8 4  t h e I n s t i t u t e  o f I n t e r g o v e r n m e n t a l Relations
launched a  research pro ject  on “Abor ig ina l  Peoples  and
Const i tut ional Reform”. P h a s e  O n e  o f  t h e  p r o j e c t
responded to  concerns that  emerged at  the  outset  of  the
c o n s t i t u t i o n a l  n e g o t i a t i n g  p r o c e s s .  A s  i n d i c a t e d  b y  i t s
t i t l e , “Abor ig ina l  Se l f -Government :  What  Does I t  Mean?”,
Phase One examined various models,  forms and proposals
f o r abor ig ina l s e l f - g o v e r n m e n t . T h i s i n c l u d e d  a n
e x p l o r a t i o n  o f t h e  c i t i z e n s h i p r i g h t s  o f abor ig ina l
peoples ,  the  exper ience of  abor ig ina l  se l f -government  in
o t h e r  n a t i o n s , a n d  a  r e v i e w  o f  C a n a d i a n  d e v e l o p m e n t s
o v e r t h e p a s t  f e w  y e a r s . T h e  r e s u l t s  o f  t h e s e
i n v e s t i g a t i o n s  w e r e  c o m p a r e d  t o  t h e  p o s i t i o n s  t a k e n  b y
part ies  to  the  const i tut ional  negot ia t ions,  in  an ef for t  to
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ident i fy  areas of  emerging conf l ic t  and consensus.  These
f i n d i n g s  w e r e  e l a b o r a t e d  i n  f i v e  B a c k g r o u n d  P a p e r s ,  a
Discussion P a p e r  a n d  a  W o r k s h o p ,  w h i c h  w a s  h e l d  t w o
m o n t h s  p r i o r  t o  t h e  1 9 8 5  F i r s t  M i n i s t e r s ’ Conference
(FMC).

The Inst i tu te  received f inancia l  support  for  Phase One
of  the  pro ject  f rom the  Dormer  Canadian Foundat ion,  the
C a n a d i a n  S t u d i e s  p r o g r a m  ( S e c r e t a r y  o f  S t a t e )  o f  t h e
Government  of  Canada, t h e  G o v e r n m e n t  o f  O n t a r i o ,  t h e
G o v e r n m e n t  o f  A l b e r t a , t h e  G o v e r n m e n t  o f  Q u e b e c ,  t h e
G o v e r n m e n t  o f  N e w  B r u n s w i c k ,  a n d  t h e  G o v e r n m e n t  o f
Y u k o n .

At  the  1985 FMC,  a  s i tuat ion developed that  radica l ly
a l t e r e d  t h e  c o n s t i t u t i o n a l  n e g o t i a t i n g  p r o c e s s . Ra ther
than entrench the  r ight  to  abor ig ina l  se l f -government  in
t h e const i tut ion, and t h e n negot ia te indiv idual
s e l f - g o v e r n m e n t  a g r e e m e n t s  [ t h e  “ t o p - d o w n ”  a p p r o a c h ) ,
m a n y  g o v e r n m e n t s  i n d i c a t e d  t h e i r  i n t e n t i o n  t o  n e g o t i a t e
indiv idual agreements , a n d t h e n consider t h e i r
e n t r e n c h m e n t in t h e const i tut ion ( t h e “bot tom-up”
approach) . Negotiations w i l l  p r o c e e d  o n  a  b i l a t e r a l  o r
t r i l a t e r a l b a s i s ,  a t t h e local, regional a n d / o r
p r o v i n c i a l / t e r r i t o r i a l l e v e l s .  I n l a r g e p a r t , t h e s e
negot ia t ions wi l l  be  concerned wi th  involv ing abor ig ina l
peoples i n  t h e  d e s i g n  a n d  a d m i n i s t r a t i o n  o f  public
s e r v i c e s  p r e v i o u s l y  s u p p l i e d  by f e d e r a l ,  p r o v i n c i a l  a n d
t e r r i t o r i a l  g o v e r n m e n t s .

T h e  “ b o t t o m - u p ” approach is  now the  key e lement  in
t h e  p r o c e s s o f  c o n s t i t u t i o n a l  r e f o r m  a s i t  r e l a t e s  t o
a b o r i g i n a l  p e o p l e s  i n  C a n a d a .  P h a s e  TWO of  the project
i s  e n t i t l e d “ A b o r i g i n a l  S e l f - G o v e r n m e n t : Can It Be
Implemented?”, and responds to  concerns now emerging
in  the  negot ia t ions. This  phase of  the  Inst i tu te ’s  pro ject
t h e r e f o r e  w i l l  f o c u s  i n i t i a l l y  o n  a r r a n g e m e n t s  f o r  t h e
d e s i g n  a n d  a d m i n i s t r a t i o n  o f  p u b l i c  s e r v i c e s  b y  a n d  t o
abor ig ina l peoples. T h e  r e s e a r c h  w i l l  e x a m i n e  t h e
pract ica l  problems in  des igning mechanisms and making
a r r a n g e m e n t s f o r implementing s e l f - g o v e r n m e n t
agreements .
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SJ As the  1987 FMC approaches,  a t tent ion wi l l  gradual ly

..- shi f t  f rom negot ia t ions on a  b i la tera l  or  t r i la tera l  bas is
t o  t h e  m u l t i l a t e r a l  c o n s t i t u t i o n a l  f o r u m  ( t h e  FMC) .  The
1 9 8 7  F M C  m a y  c o n s i d e r  t h e  c o n s t i t u t i o n a l  e n t r e n c h m e n t1
o f  ind iv idual  agreements  prev iously  negot ia ted,  or  i t  may
revert to attempts to implement a “top-down” process for*

! d e f i n i n g  a n d  e n t r e n c h i n g  a b o r i g i n a l  r i g h t s  i n  t h e
! const i tu t ion, especial ly those r e l a t i n g  t o  a b o r i g i n a lI

se l f -government .  The research agenda in  the  second year
of Phase Two anticipates this shift  in preoccupation, with
t h e  f o c u s  t u r n i n g t o  t h e  s e a r c h  f o r  a  c o n s t i t u t i o n a l
accommodation in 1987. If this search is to be successful,
i t  w i l l  b e  n e c e s s a r y  f i r s t  t o  i n q u i r e  i n t o ,  a n d  t h e n  t o
resolve  or  assuage a  number  of  genuine concerns about
aboriginal self  -goverment and its implications for federal ,
p r o v i n c i a l  a n d  t e r r i t o r i a l  g o v e r n m e n t s .  R e s e a r c h  i n  t h i s
par t  of  the  pro ject  wi l l  explore  these concerns.

T h i s  b a c k g r o u n d  p a p e r , examining the  negot ia t ions
s u r r o u n d i n g t h e  1 9 8 5  F i r s t  M i n i s t e r s ’  C o n f e r e n c e  o n
Abor ig ina l  Const i tu t ional  Mat ters ,  is  the  f i rs t  publ icat ion
in P h a s e  T w o  o f  t h e  p r o j e c t .  T h e  p a p e r  r e v i e w s
negot ia t ions and posi t ions taken on issues of  abor ig ina l
s e l f - g o v e r n m e n t b y  t h e  p a r t i e s t o  t h e  c o n s t i t u t i o n a l
negotiations during the period of September 1984 to June
1 9 8 5 .  P r o v i d i n g  a n  a n a l y s i s  a n d  u p d a t e  o f  s u b s t a n t i v e
issues and changes in the negotiating process, the paper
is a basic building block for Phase TW O  o f  t h e  r e s e a r c h .

A  c o n d e n s e d  v e r s i o n  o f  t h i s  p a p e r  i s  i n c l u d e d  i n  a
r e c e n t  p u b l i c a t i o n  o f  t h e  I n s t i t u t e  o f  I n t e r g o v e r n m e n t a l
Relations, entit led C a n a d a : T h e  S t a t e  of t h e  F e d e r a t i o n
7985.

D a v i d  C .  H a w k e s
Associate  Director

Inst i tu te  of  In tergovernmenta l  Relat ions
October  1985
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ABSTR A C T

The per iod of  September  1984 to  June 1985 represented
a cr i t ica l per iod in const i tut ional n e g o t i a t i o n s  o n
a b o r i g i n a l  s e l f - g o v e r n m e n t . I t  w i t n e s s e d  b o t h  t h e  f i r s t
test  of  a  new federa l  government  on th is  issue,  and the
end of  an  era  in  negot ia t ions on abor ig ina l  peoples  and
const i tu t ional  re form. Posit ions, proposals  and counter -
p r o p o s a l s  a r e  t r a c e d  t h r o u g h o u t  t h e  p e r i o d ,  a s  p a r t i e s
t o  t h e  n e g o t i a t i o n s  s e a r c h e d  f o r  a  b a l a n c e  b e t w e e n  t h e
benef i t  o f  reaching intergovernmenta l  agreement ,  and the
cost  of  d i lu t ing the  protect ion of  abor ig ina l  r ights .  Some
concluding observat ions are  made on the  outcome of  the
negot ia t ions, a n d  o n  t h e i r  l i k e l y  i m p a c t  o n  f u t u r e
developments .

Sommaire

L a  p6riode d e  s e p t e m b r e  1 9 8 4  b juin 1 9 8 5  reprksentait
u n e &tape importance clans Ies n~gociations
constitution nelles relatives b I ’autonomic  gouvernementa le
autochtone. Elle f u t  marqu6e p a r  d e u x  faits: l a  f i n
d’une Gre c l a n s  Ies nkgociations  r e l a t i v e s  a u x  peuples
autochtones  et a la reforme  c o n s t i t u t i o n  nelle ainsi q u e  l a
p r e m i e r e  m i s e  ii l’6preuve d’un n o u v e a u  gouvernement
f@d@ral con fronte par ce probleme. Ce t te  etude e x a m i n e
comment /es posi t ions, Ies p r o p o s i t i o n s  e t Ies
contrepropositions  o n t  kvolue a u  t o u r s  d e  cette p6riode
alors que Ies p a r t i c i p a n t s  a u x  n e g o t i a t i o n s  cherchaient
un j u s t e milieu e n t r e /es a v a n t a g e s  d’un a c c o r d
i n t e r g o u v e r n e m e n t a l  e t  Ie prix b p a y e r  e n  t e r m e s  d’une
protect ion moindre  des dro i ts  des autochtones.  Quelques
o b s e r v a t i o n s  s e n t  f a i t e s ,  e n  c o n c l u s i o n ,  s u r  I’issue  d e s
n e g o t i a t i o n s  e t  Ieur effet p r o b a b l e  s u r  l’~volution  de la
s i t u a t i o n .

xi

k

___ A---



I
SI

..– -

1  I N T R O D U C T I O N

E a c h  s p r i n g  f o r  t h e  p a s t  t h r e e  y e a r s ,  t h e  C a n a d i a n
public has witnessed two ful l  days of televised discussion
a n d  d e b a t e  a s t h e  P r i m e  M i n i s t e r , t h e  p r o v i n c i a l
Premiers , l e a d e r s  o f  t h e  t e r r i t o r i a l  g o v e r n m e n t s ,  a n d
r e p r e s e n t a t i v e s  o f  n a t i o n a l  a b o r i g i n a l  o r g a n i z a t i o n s  m e t
in Ot tawa t o  d i s c u s s constitutional re form. T h e s e
d i s c u s s i o n s  w e r e  m a n d a t e d  b y  t h e  p r o c l a m a t i o n  o f  t h e
C o n s t i t u t i o n  A c t , 7982,  a n d  i t s  s u b s e q u e n t  a m e n d m e n t
i n  1 9 8 3 .  A l t h o u g h  i n i t i a l  d i s c u s s i o n s  a d d r e s s e d  a  w i d e
range of  issues, such as  abor ig ina l  r ights  in  the  areas
o f  l a n d , resources, s e l f - d e t e r m i n a t i o n ,  f i s c a l  r e l a t i o n s ,
language,  cu l ture ,  educat ion,  law,  economic  development,
h e a l t h  a n d  s o c i a l  s e r v i c e s , r e c e n t  d e l i b e r a t i o n s  h a v e
f o c u s e d  o n one agenda item – “aboriginal
self-government” . Not  only  does th is  term inc lude many
o f  t h e  i s s u e s  n o t e d  a b o v e , i t  a l s o  e n c a p s u l a t e s t h e
aspirat ions o f  C a n a d a ’ s  a b o r i g i n a l  p e o p l e s . For  them,
t h e s e  n e g o t i a t i o n s  r e p r e s e n t  a n  o p p o r t u n i t y  t o  a t  l e a s t
p a r t i a l l y r e v e r s e h u n d r e d s  o f  y e a r s  o f  o p p r e s s i v e
g o v e r n m e n t  p o l i c i e s  a n d  n e g l e c t ,  a n d  t o  i m p r o v e  their
into lerable socio-economic condi t ion . O n l y t h r o u g h
g r e a t e r  s e l f - d e t e r m i n a t i o n  d o  t h e y  b e l i e v e  t h a t  t h i s  c a n
come about.

L ._.. . . ..



I
This  paper  examines recent  negot ia t ions on abor ig ina l

s e l f - g o v e r n m e n t , concentrating analysis on developments
which have occurred since the election of the Progressive
C o n s e r v a t i v e  f e d e r a l  g o v e r n m e n t  i n  S e p t e m b e r  1 9 8 4 .
T h r o u g h o u t  t h e  a n a l y s i s , t h e  p o s i t i o n s  o f  t h e  v a r i o u s
p a r t i e s  t o  t h e  n e g o t i a t i o n s  a r e  t r a c k e d ,  p r o p o s a l s  a n d
c o u n t e r - p r o p o s a l s  a r e  e x p l a i n e d ,  a  s e n s e  o f  t h e  d e b a t e
a n d  t h e  n e g o t i a t i n g  s t r a t e g i e s  i s  i m p a r t e d , a n d  t h e
outcomes of the negotiations are examined.

T h e  p e r i o d  u n d e r  e x a m i n a t i o n ,  f r o m  S e p t e m b e r  1 9 8 4
to  June 1985,  was cr i t ica l  to  abor ig ina l  se l f -government
negot ia t ions (and more  genera l ly  to  const i tut ional  re form
as i t  re la tes  to  abor ig ina l  peoples)  for  severa l  reasons.
It  was the f irst test of the new federal government whose
v i e w s  o n t h e s e  i s s u e s w e r e  l a r g e l y  u n k n o w n .  T h e
o p p o r t u n i t y  e x i s t e d , had the  new government  wished to
t a k e  a d v a n t a g e  o f  i t , to  a l ter  radica l ly  federa l  pol icy  in
t h i s  f i e l d . Secondly , t h i s per iod r e p r e s e n t e d , in
ret respect, the  end of  an era  or  phase in  negot ia t ions
o n  a b o r i g i n a l  p e o p l e s  a n d  c o n s t i t u t i o n a l  r e f o r m . T h i s
p h a s e  w h i c h  b e g a n i n  t h e  l a t e  1 9 7 0 s  w a s  m a r k e d  b y
d i s c u s s i o n s  r e g a r d i n g t h e  e n t r e n c h m e n t  o f  a b o r i g i n a l
r i g h t s  i n  t h e  c o n s t i t u t i o n , and by  numerous mul t i la tera l
m i n i s t e r i a l  m e e t i n g s a n d  F i r s t  M i n i s t e r s ’ Conferences
f o c u s i n g  o n const i tut ional re form. W i t h  r e s p e c t  t o
a b o r i g i n a l  s e l f - g o v e r n m e n t ,  i t  r e p r e s e n t e d  a  “ t o p - d o w n ”
approach t o  t h e  i s s u e  –  f i r s t , r e c o g n i t i o n  o f  t h e  r i g h t
t o  a b o r i g i n a l  s e l f - g o v e r n m e n t  i n  t h e  c o n s t i t u t i o n ,  a n d
then negot ia t ion of  i ts  form and substance.

T h e  a p p r o a c h  a d o p t e d  a t  t h e  J u n e  1 9 8 5  m e e t i n g  o f
government  Min is ters  and abor ig ina l  leaders ,  perhaps by
default ,  was quite different.  I t  began a new phase, which
w i l l  b e  m a r k e d  b y  b i l a t e r a l ( f edera l o r  p r o v i n c i a l
government  and abor ig ina l  people)  and t r i la tera l  ( federa l
and provinc ia l governments a n d abor ig ina l people)
negotiat ions o n  t h e  f o r m  a n d  s u b s t a n c e  o f  a b o r i g i n a l
s e l f - g o v e r n m e n t a t t h e local, regional and
p r o v i n c i a l / t e r r i t o r i a l  l e v e l s . Discussions of constitutional
r e f o r m  m a y  n o t  l o o m  l a r g e .  R a t h e r ,  t h e y  a r e  l i k e l y  t o
focus on more pract ica l  mat ters  such as  how abor ig ina l

2



SI p e o p l e s  c a n e f f e c t i v e l y  d e s i g n a n d  a d m i n i s t e r  p u b l i c
..- s e r v i c e s  f o r  t h e i r  p e o p l e  i n  t h e  f i e l d s  o f  e d u c a t i o n ,

economic  development ,  and the  l ike ,  and how abor ig ina l
s e l f - g o v e r n m e n t  i s  t o  b e  f i n a n c e d . T h i s  r e p r e s e n t s  a
;hift to a “bottom-up” approach to the issue – negotiation
)f the  form and substance of  abor ig ina l  se l f -government ,
ind then considerat ion of  i ts  entrenchment  or  protect ion
n the  const i tut ion.

The developments of this period also i l lustrate a more
~eneral  p h e n o m e n o n  i n  i n t e r g o v e r n m e n t a l  r e l a t i o n s ,  o n e
>articuiarly e v i d e n t  i n  t h e  n e g o t i a t i o n s  o n  a b o r i g i n a l
se l f -government . T h i s  m i g h t  b e  t e r m e d  t h e  “ratchetting
Jp” of the lowest common denominator. In tergovernmenta l
negotiat ions, by the i r  very  nature ,  tend to  be  s low and
incremental . I n  p a r t ,  t h i s  i s  a  f u n c t i o n  o f  t h e  n u m b e r
of p a r t i e s t o  t h e  n e g o t i a t i o n s . In the case of the
n e g o t i a t i o n s  o n abor ig ina l c o n s t i t u t i o n a l  m a t t e r s ,  1 7
p a r t i e s  h a v e  b e e n  i n v o l v e d  ( t h e  f e d e r a l  g o v e r n m e n t ,  1 0
provinc ia l  governments , two terr i tor ia l  governments ,  and
four  abor ig ina l  peoples ’  organizat ions)  .  Whi le  progress
h a s  b e e n l e s s  t h a n  d r a m a t i c ,  t h e  l o w e s t  c o m m o n
denominator , o r  t h e  I e a s t  w h i c h  a l l  g o v e r n m e n t s  a r e
prepared to  accept  wi th  respect  to  th is  issue,  has r isen
signif icantly since negotiat ions began in 1983.

T h r o u g h o u t  t h e  n e g o t i a t i o n s ,  t h e r e  h a s  b e e n  a n
implici t t r a d e - o f f  b e t w e e n r e a c h i n g  f e d e r a l - p r o v i n c i a l
a g r e e m e n t  a n d  p r o t e c t i n g  a b o r i g i n a l  r i g h t s ,  b e t w e e n  t h e
benef i t  o f  reaching agreement  a t  the  cost  of  d i lu t ing the
protect ion a n d  r e c o g n i t i o n  o f  r i g h t s . I n  t e r m s  o f  t h e
intergovernmental  negotiat ions, we wil l  examine the costs
i n c u r r e d in r a t c h e t t i n g  u p t h e lowest common
denominator , a n d  w h e t h e r  t h e s e  c o s t s  a r e  i n h e r e n t  i n
such negot ia t ions.

The paper begins with a brief review of the
background to  the  current  negot ia t ions.  This  is  fo l lowed
by an explorat ion of  the  preparatory  Min ister ia l  meet ings
a n d  t h e  1 9 8 5  F i r s t  M i n i s t e r s ’ C o n f e r e n c e (FMC) o n
Abor ig ina l Const i tut ional M a t t e r s . T h e f o l l o w - u p
Minister ia l  meet ing to  the  FMC is  then analyzed,  and the
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paper concludes with some observations on the outcomes
of the negotiations and on what l ies ahead.
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2 B A C K G R O U N D

S e c t i o n  3 5 ( 2 )  o f  t h e  C o n s t i t u t i o n  A c t ,  7 9 8 2 ,  i d e n t i f i e s
Indian , Inuit a n d  M e t i s  a s  t h e “abor ig ina l  peoples  of
Canada”. Representing Indian peoples in the negotiat ions
i s  t h e  A s s e m b l y  o f  F i r s t  N a t i o n s , w h i l e  t h e  Inuit a r e
r e p r e s e n t e d  b y  t h e  Inuit  C o m m i t t e e  o n  N a t i o n a l  I s s u e s .
T h e  M e t i s  a r e  r e p r e s e n t e d  b y  t w o  o r g a n i z a t i o n s :  t h e
M e t i s  N a t i o n a l  C o u n c i l  ( w h i c h  d e f i n e s  “ M e t i s ”  a s  t h e
d e s c e n d a n t s  o f  p e r s o n s  o f  m i x e d  I n d i a n  a n d  E u r o p e a n
parentage, who formed an historic Metis nation in western
C a n a d a ) , a n d  t h e  N a t i v e  C o u n c i l  o f  C a n a d a  ( w h i c h
def ines “Met is” more  broadly: t h o s e  p e r s o n s  o f  p a r t i a l
I n d i a n  a n c e s t r y , regardless of place of residence within
Canada) .

T h e p r o p o s a l s  o f abor ig ina l peoples f o r
s e l f - g o v e r n m e n t c o v e r  a  w i d e  v a r i e t y  o f  p o s s i b i l i t i e s .
M o s t  a r e  b a s e d  o n  t h e  a s s u m p t i o n  t h a t  s e l f - g o v e r n m e n t
e x i s t s  o n  a  l a n d  b a s e , a l t h o u g h  o t h e r s  h a v e  a d v o c a t e d
p r o p o s a l s  w h i c h  d o  n o t  m a k e  t h i s  a s s u m p t i o n ,  s u c h  a s
g u a r a n t e e d  r e p r e s e n t a t i o n  f o r  a b o r i g i n a l  p e o p l e s  i n  t h e
f e d e r a l  P a r l i a m e n t  a n d  i n  p r o v i n c i a l  a n d  t e r r i t o r i a l
leg is la tures . T h e  i s s u e  o f  l a n d  f o r  t h o s e  a b o r i g i n a l
p e o p l e s  w i t h o u t  a l a n d  b a s e  m a y  p r o v e  d i f f i c u l t  t o
resolve. T h e r e  a p p e a r  t o  b e  t h r e e  c r i t i c a l  e l e m e n t s  t o
those proposals which do assume a land base:
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w h e t h e r  t h e  g o v e r n m e n t  i s  p u b l i c  ( b a s e d  o n  t e r r i -
t o r y )  o r  e t h n i c  ( b a s e d  o n  ethnicity);
w h e t h e r t h e  g o v e r n m e n t is r e g i o n a l  o r local /
community in scope; and
t h e  a m o u n t  o f  p o w e r  e x e r c i s e d  b y  t h e  g o v e r n m e n t ,
b e i t autonomous ( w i t h leg is la t ive p o w e r s ) ,
semi-autonomous (wi th  mixed powers) ,  or  dependentI
(wi th  administ ra t ive  powers) .  -

These e lements  g ive  some indicat ion of  the  issues to  be
r e s o l v e d ,  a n d  w h y  t h e i r  r e s o l u t i o n  w i l l  n o t  b e  a n  e a s y
task. Especial ly diff icult  is the question of which powers

1 and resources are  to  be  assumed by abor ig ina l  govern-

1
ments , perhaps at  the  expense of  federa l  and provincia l
governments .

Al though the  resolut ion of  such issues wi l l  be  d i f f i -
cult ,  there is some impetus upon governments,  aside from
the pressure of public opinion and ethical  considerations,
to negotiate a polit ical  sett lement.  Should they fai l  to do
S O,  the  abor ig ina l  peoples  might  take  the  mat ter  to  the
c o u r t s . If se l f -government  was determined by the  courts
t o  b e  a n  e x i s t i n g  a b o r i g i n a l  r i g h t ,  t h e  c o s t s  ( b o t h  i n
t e r m s  o f  p o w e r  a n d  f i n a n c e s )  o f  t h e  c o u r t  r e m e d y  t o
federal  and provincial  governments could be greater than
that  negot ia ted in  the  pol i t ica l  arena.

C o n s u l t a t i o n s  h a v e  n o t  a l w a y s  b e e n  d i r e c t e d  t o w a r d
such issues. Although the 1984 and 1985 First Ministers’
Conferences on Abor ig ina l  Const i tut ional  Mat ters  focused
at tent ion on abor ig ina l  se l f -government ,  negot ia t ions on
abor ig ina l  peoples  and const i tu t ional  re form began some
t ime ear l ier .

By the mid and late 1970s, aboriginal peoples’
organizat ions w e r e advocat ing t h e constitutional
protection of their  r ights as indigenous people.  The f irst
concrete  recogni t ion of  the  issue was conta ined in t h e
f e d e r a l  g o v e r n m e n t  W h i t e P a p e r  o n  t h e  C o n s t i t u t i o n ,
entit led A Time for Action, and i ts  leg is la t ive  companion,
Bil l  C-60,  which were tabled in 1978. Bil l  C-60 c o n t a i n e d
a provis ion which at tempted to  shie ld  cer ta in  abor ig ina l
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SI. . r i g h t s  f r o m  t h e  g e n e r a l  a p p l i c a t i o n  o f  t h e  C h a r t e r  o f
R i g h t s ,  t o  w h i c h  a l l  C a n a d i a n s  w o u l d  b e  s u b j e c t .  B y
December 1979, t h e t h r e e national abor ig ina l
organizat ions at that time –  t h e  N a t i o n a l Ind ian
B r o t h e r h o o d , t h e  N a t i v e  C o u n c i l  o f  C a n a d a  ( t h e  s o l e
nat ional  organizat ion then represent ing Met is )  ,  and the
Inuit T a p i r i s a t  o f  C a n a d a  –  w e r e  m e e t i n g  w i t h  t h e
f e d e r a l - p r o v i n c i a l  C o n t i n u i n g  C o m m i t t e e  o f  M i n i s t e r s  o n
t h e  C o n s t i t u t i o n  (CCMC) t o  d i s c u s s  t h e  p a r t i c i p a t i o n  o f
abor ig ina l  peoples  in  the  const i tu t ional  re form process.

When the  F i rs t  Min isters ’  Conference in  1980 fa i led  to
reach unanimous agreement on amending the constitution,
the federal government decided to proceed with patriat ion
u n i l a t e r a l l y . T h e  f e d e r a l  c o n s t i t u t i o n a l  r e s o l u t i o n  o f
October 1980 barely touched on the concerns of aboriginal
peoples, much less offered any protection of their  r ights.
National aboriginal  peoples’  organizations lobbied, as did
e i g h t  p r o v i n c i a l  g o v e r n m e n t s , b o t h  i n  O t t a w a  a n d  i n
London,  England,  against  uni la tera l  pat r ia t ion .

U n i l a t e r a l  p a t r i a t i o n  w a s  s t o p p e d  i n  i t s  t r a c k s  i n
S e p t e m b e r 1 9 8 1  w i t h t h e Supreme C o u r t  d e c i s i o n
concerning t h e f e d e r a l const i tut ional resolution
(  Reference Re: T h e  A m e n d m e n t  o f  t h e  C o n s t i t u t i o n  o f
C a n a d a ) . T h e Supreme C o u r t ru led that, by
const i tut ional c o n v e n t i o n ,  a substant ia l measure o f
p r o v i n c i a l  c o n s e n t  w a s  r e q u i r e d  o n  m a t t e r s  a f f e c t i n g
f e d e r a l - p r o v i n c i a l re la t ions before  such a  const i tut ional
a m e n d m e n t  c o u l d  b e  f o r w a r d e d  t o  W e s t m i n s t e r . I t  w a s
back to  the  bargain ing table .

A t  t h e  e n s u i n g F i r s t  M i n i s t e r s ’ C o n f e r e n c e  i n
N o v e m b e r  1 9 8 1 ,  a  c o n s t i t u t i o n a l  a c c o r d  w a s  f i n a l l y
r e a c h e d .  T h e  a c c o r d  w a s  p a r t i a l ,  a n d  r e m a i n s  s o ,  s i n c e
Q u e b e c  d i d  n o t  s i g n  t h e  a g r e e m e n t . D u r i n g t h e
n e g o t i a t i o n s ,  a section o f  t h e  f e d e r a l  c o n s t i t u t i o n a l
package which “recognized and af f i rmed” the  “abor ig ina l
a n d  t r e a t y  r i g h t s  o f  t h e  a b o r i g i n a l  p e o p l e s  o f  C a n a d a ”
was deleted,  a t  the  request  of  severa l  provinces,  as  was
the sexual  equal i ty  c lause. In tense lobbying on the  par t
of aboriginal  peoples, women and several  governments led
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\ t o  t h e i r  r e s t o r a t i o n  o n e  m o n t h  l a t e r ,  b u t  w i t h  o n e
SE... - i m p o r t a n t  a d d i t i o n . T h e  w o r d “exis t ing” w a s  p l a c e d

b e f o r e “ a b o r i g i n a l  a n d  t r e a t y  r i g h t s ” ,  l e a v i n g  o p e n  t h e
quest ion of  what  r ights  then ex isted.

Patriat ion was completed with the proclamation of the
C o n s t i t u t i o n  A c t , 7982  o n  t h e  1 7 t h  o f  A p r i l .  T h r e e
sect ions of  the  Act  re la te  d i rect ly  to  abor ig ina l  peoples .
S e c t i o n  2 5  g u a r a n t e e s t h a t  T h e  C a n a d i a n  C h a r t e r  o f
Rights and Freedoms wil l  not “abrogate or derogate from

I a n y  a b o r i g i n a l  t r e a t y  o r  o t h e r  r i g h t s  o r  f r e e d o m s  t h a t
per ta in  to  the  abor ig ina l  peoples  of  Canada,  inc luding:

( a )  a n y  r i g h t s  o r  f r e e d o m s  t h a t  h a v e  b e e n  r e c o g n i z e d
by the Royal Proclamation of October 7, 1763; a n d

(b) any r ights  or  f reedoms that  may be acquired by the
abor ig ina l  peoples  of  Canada by way of  land c la ims
settlement. “

Section 35 states that:

( 1 )  T h e  e x i s t i n g a b o r i g i n a l  a n d  t r e a t y  r i g h t s  o f  t h e
abor ig ina l  peoples  of  Canada are  hereby recognized
and af f i rmed.

(2 )  I n  t h i s  A c t , “aboriginal  peoples of Canada” includes
t h e  I n d i a n , Inuit  and Metis peoples of Canada.

S e c t i o n  3 7  p r o v i d e d  f o r  t h e  c o n v e n i n g  o f  a  F i r s t
Ministers’  Conference on Aboriginal Constitutional Matters
b y  A p r i l  1 7 t h ,  1 9 8 3 , a n d  f o r  t h e  p a r t i c i p a t i o n  o f
aboriginal peoples’ representatives and delegates from the
N o r t h w e s t T e r r i t o r i e s and t h e Y u k o n in those
discussions.

T h a t  c o n f e r e n c e  w a s  held i n  M a r c h  1 9 8 3 ,  a n d  i n
r e t r o s p e c t , i t  was a  great  success. T h e  p a r t i e s  t o  t h e
negotiat ions s i g n e d  a n a c c o r d  c o v e r i n g  f o u r  t o p i c s :  a
process f o r  n e g o t i a t i n g  t h e  d e f i n i t i o n  o f  a b o r i g i n a l
r ights; sexual equality of aboriginal peoples; consultation
on constitutional amendments affecting aboriginal peoples;
a n d  t h e  p r o t e c t i o n o f  f u t u r e  a n d  e x i s t i n g  l a n d  c l a i m s
settlements. T h e  r e s u l t  w a s  t h e  f i r s t  a m e n d m e n t  t o  t h e
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SE new constitution. Section 25(b) was amended to read “(b)
.- a n y  r i g h t s  o r  f r e e d o m s  t h a t  n o w  e x i s t  b y  w a y  o f  l a n d

c l a i m s  a g r e e m e n t s  o r  m a y  b e  s o  a c q u i r e d ” . T w o  n e w
sub-sect ions were  added to  sect ion 35:  the  f i rs t  inc luded
exist ing a n d  f u t u r e l a n d  c l a i m s agreements in the
d e f i n i t i o n  o f “ t r e a t y r i g h t s ” ;  t h e  s e c o n d  g u a r a n t e e d
a b o r i g i n a l  a n d  t r e a t y  r i g h t s  e q u a l l y  t o  m a l e  a n d  f e m a l e
persons. Sect ion 35  was amended to  Provide for  a  F i rs t
Min is ters ’ C o n f e r e n c e  t o
r e p r e s e n t a t i v e s  o f  t h e  a b o
b e f o r e  a n y  a m e n d m e n t  c a n
which d i rect ly  a f fects  aborig
w a s  a d d e d  t o  s e c t i o n  3 7 ,

be ‘c o n v e n e d , inc lud ing
.iginal p e o p l e s  o f  C a n a d a ,
be made to  the  const i tut ion
nal peoples. And a new part
d e a l i n g  w i t h  c o n s t i t u t i o n a l

conferences. At l e a s t  t h r e e m o r e  F i r s t  M i n i s t e r s ’
C o n f e r e n c e s  o n  A b o r i g i n a l  C o n s t i t u t i o n a l  M a t t e r s  w o u l d
be held:  in  1984,  1985 and 1987.

I n  a  s e p a r a t e  b u t  v e r y  m u c h  r e l a t e d  i n i t i a t i v e ,  a
H o u s e  o f Commons Special C o m m i t t e e  o n Indian
Sel f -Government  had been st ruck in  December ,  1982.  I ts
r e p o r t ,  e n t i t l e d  I n d i a n  S e / f - G o v e r n m e n t  i n  C a n a d a ,  a n d
p o p u l a r l y  k n o w n  a s  t h e  P e n n e r  R e p o r t  a f t e r  C o m m i t t e e
Chairman K e i t h  P e n n e r , h a d  a  d r a m a t i c  e f f e c t  o n
abor ig ina l  const i tu t ional  negot ia t ions when i t  was tabled
in  November  1983.  A l though nat ional  abor ig ina l  peoples ’
organizat ions w e r e increasingly looking t o w a r d
s e l f - g o v e r n m e n t  a s a  m e a n s  o f  b o t h  p r o t e c t i n g  a n d
e x e r c i s i n g  a b o r i g i n a l  r i g h t s ,  t h e  P e n n e r  R e p o r t  b r o u g h t
abor ig ina l s e l f - g o v e r n m e n t  t o t h e f o r e f r o n t  o f
const i tut ional negot ia t ions. It also focused publ ic
a t t e n t i o n  o n  t h e  s t a t u s  I n d i a n  p e o p l e s  o f  C a n a d a ,  s o m e
would argue at  the  expense of  other  abor ig ina l  peoples .

T h e  P e n n e r  R e p o r t  r e c o m m e n d e d  t h e  r e c o g n i t i o n  o f
Ind ian F i r s t Nations governments wi th substant ia l
l e g i s l a t i v e  p o w e r s  t h r o u g h  a n  A c t  o f  P a r l i a m e n t ,  i n
a d d i t i o n  t o  e n t r e n c h i n g  t h e  r i g h t  o f  I n d i a n  p e o p l e  t o
s e l f - g o v e r n m e n t  i n  the const i tut ion . T h e  r e s u l t  w o u l d
be that  Ind ian people  would  determine the i r  own form of
g o v e r n m e n t , e s t a b l i s h  c r i t e r i a  f o r  t h e  s e l f - i d e n t i f i c a t i o n
o f  m e m b e r s h i p i n  I n d i a n communit ies, a n d exerc ise
jur isd ict ion in  such f ie lds  as  resources,  socia l  serv ices ,
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taxat ion and educat ion. Block funding would be provided
by the  federa l  government .  1

T h e  f e d e r a l  g o v e r n m e n t ’ s  r e s p o n s e  t o  t h e  P e n n e r
Report was made public on March 5th,  1984, a mere three
d a y s  b e f o r e  t h e  1 9 8 4  F i r s t  M i n i s t e r s ’  C o n f e r e n c e  o n
Abor ig ina l  Const i tut ional  Mat ters .  The federa l  response,
a s  l a t e r  a r t i c u l a t e d  i n  B i l l  C - 5 2 ,  a n  A c t  r e l a t i n g  t o
s e l f - g o v e r n m e n t  f o r  I n d i a n  N a t i o n s ,  d i d  n o t  c a p t u r e  t h e
spiri t  of  the Committee’s recommendations. For example,
sections o f  t h e  p r o p o s e d legislation d e a l t  w i t h  t h e
“Breakdown of Indian Nations Governments”,  and enabled
the federa l  Min ister  to  appoint  an administ rator  to  carry
out t h e  e s s e n t i a l f u n c t i o n s  o f  a n Indian Nation
g o v e r n m e n t  i f ,  i n  h i s  o p i n i o n ,  i t  w a s  u n a b l e  t o  d o  s o ,
Indian opposi t ion  to  the  b i l l  was swi f t  and st rong.  B i l l
C - 5 2  d i e d  o n  t h e  O r d e r  P a p e r  w i t h  t h e  d i s s o l u t i o n  o f
P a r l i a m e n t  i n  1 9 8 4 , a n d  n o  a m e n d e d  v e r s i o n  o f  i t  h a s
since been introduced. 2

T h e  e f f e c t  o f  t h e  P e n n e r  R e p o r t  a n d  t h e  f e d e r a l
response was to  fur ther  focus the at tent ion of  the  1984
C o n f e r e n c e  o n one agenda item – abor ig ina l
se l f -government . O n  t h e  f i r s t  d a y  o f  t h e  C o n f e r e n c e ,
t h e  f e d e r a l  g o v e r n m e n t  t a b l e d ,  t o  e v e r y o n e ’ s  s u r p r i s e ,
a d r a f t const i tut ional a m e n d m e n t  o n aboriginal
s e l f - g o v e r n m e n t . I t  i s  n o t  s u r p r i s i n g ,  g i v e n  t h e  l a c k
o f  p r e p a r a t o r y  w o r k , that the federal proposal met with
stif f  opposit ion. Some even suspected that  the  mot ives
o f  t h e  f e d e r a l  g o v e r n m e n t  w e r e  d i r e c t e d  m o r e  t o w a r d
g o o d  p u b l i c relat ions t h a n achiev ing constitutional
re form.

T h e  1 9 8 4  F i r s t  M i n i s t e r s ’  C o n f e r e n c e  o n  A b o r i g i n a l
Constitutional Matters was a f a i l u r e  o f colossal
proport ions. N o  a g r e e m e n t  w a s  r e a c h e d  o n  e i t h e r  a
constitutional amendment respect ing aboriginal
s e l f - g o v e r n m e n t ,  o r  o n  a w o r k  p l a n  f o r  a c h i e v i n g
agreement . T h e  C o n f e r e n c e  e n d e d  i n  s u s p i c i o n  a n d
innuendo, wi th many F i r s t  M i n i s t e r s asking w h a t
abor ig ina l  se l f -government  “meant” ,  and many abor ig ina l
l e a d e r s  d e m a n d i n g  i t s  c o n s t i t u t i o n a l  e n t r e n c h m e n t .  T h e
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SE process of constitutional reform as it  relates to aboriginal
..- peopies  was in  ser ious t rouble .

11



I

3 T H E  N E W  F E D E R A L  G O V E R N M E N T

T h e  e l e c t i o n  o f  a  n a t i o n a l Progressive C o n s e r v a t i v e
g o v e r n m e n t  i n  S e p t e m b e r  1 9 8 4  c a u s e d  f u r t h e r  d i s q u i e t .
Would aboriginal  peoples and constitutional reform remain

a  p r i o r i t y  f o r  t h e  f e d e r a l  g o v e r n m e n t ?  W o u l d  t h e  n e w
f e d e r a l  g o v e r n m e n t t a k e  a  l e s s  p r o g r e s s i v e  p o s i t i o n
vis-a-vis abor ig ina l  se l f -government?

T h e  f i r s t  t e s t  c a m e  a t  a  M i n i s t e r s ’  m e e t i n g  o n
A b o r i g i n a l  C o n s t i t u t i o n a l  M a t t e r s ,  h e I d  i n  O t t a w a  o n
December 17th and 18th. TO the obvious surprise of some
provincial  government ministers,  the new government was
even s t r o n g e r and more s u p p o r t i v e  o f aboriginal
s e l f - g o v e r n m e n t t h a n  w a s  t h e  f o r m e r  a d m i n i s t r a t i o n .
J u s t i c e  M i n i s t e r  J o h n  Crosbie, the lead f e d e r a l  m i n i s t e r
on abor ig ina l  peoples  and const i tu t ional  re form,  tab led a
d o c u m e n t  o u t l i n i n g  f i v e  generai  c o n s t i t u t i o n a l  o p t i o n s
r e g a r d i n g  a b o r i g i n a l  s e l f - g o v e r n m e n t .  T h e  a p p r o a c h  h e
a d v o c a t e d  w a s t o  r e c o g n i z e  t h e  g e n e r a l r i g h t s  o f
aboriginal peoples in the constitution, and to give content
to  these r ights  through subsequent  negot ia t ion.  This  was
the “ top-down” approach.

The approach would work as fol lows. At the 1985 First
Min is ters ’ C o n f e r e n c e  o n Abor ig ina l Constitutional
M a t t e r s , agreement would be reached to:

13
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I ! (a )  entrench in  the  const i tut ion;  or
s, (b) sign a poli t ical  accord- - -

~ f o r  a  p r o c e s s  o f  r e c o g n i z i n g  t h e  r i g h t ( s )  o f  a b o r i g i n a l
p e o p l e s  ( t o  s e l f - g o v e r n m e n t ) ,  t h e  i d e n t i f i c a t i o n  a n d
elaboration o f  t h e s e r i g h t s  b e i n g  s u b j e c t  t o  t h e,,
negotiat ing process outl ined below. A negotiat ing process

! would  be  inst i tu ted at  the  regional  or  communi ty  leve l ,
o f  a  t r i la tera l  ( federa l  -provinc ia l -abor ig ina l )  or  b i la tera l
( f e d e r a l - a b o r i g i n a l )  n a t u r e ,  t o  r e a c h  a g r e e m e n t s  o n
speci f ic  r ights  to  be  ident i f ied  and e laborated,  such as
t h e f o r m , s t r u c t u r e and p o w e r s  o f aboriginal
s e l f - g o v e r n m e n t . T h e s e  a g r e e m e n t s  w o u l d  t h e n  b e

1 b r o u g h t  t o  t h e  m u l t i l a t e r a l  level (First M i n i s t e r s ’

I C o n f e r e n c e )  f o r  r a t i f i c a t i o n ,  a f t e r  w h i c h  t h e y  w o u l d  b e
p r o t e c t e d  u n d e r  s e c t i o n 3 5  o f  t h e  C o n s t i t u t i o n  A c t ,
7982, as are treaties and modern land claims agreements.

Some of  the  provinc ia l  governments ,  notably  Ontar io ,
were  pressing for  a  pol i t ica l  agreement  or  accord at  the
1985 Conference outs ide of  the  const i tut ional  f ramework,
o n  t h e  p r e m i s e t h a t  i t  w o u l d  b e  d i f f i c u l t  t o  o b t a i n
a g r e e m e n t  a m o n g  t h e  r e q u i s i t e  n u m b e r  o f  p r o v i n c e s  f o r
a  m o r e  s u b s t a n t i v e  c o n s t i t u t i o n a l  a m e n d m e n t  i n  1 9 8 5 .
Ontario saw an accord encompassing three elements:

(1) a  s tatement  of  pr inc ip les  to  guide the  process;
(2 )  a  s tatement  of  object ives which would  focus d iscus-

sions in terms of expected results on specif ic issues;
and

( 3 )  a  w o r k p l a n  w h i c h  r e c o g n i z e s  t h e  d e s i r a b i l i t y  o f  r e -
g i o n a l ,  t r i p a r t i t e  d i s c u s s i o n s  f o c u s i n g  o n  t h e  i s s u e
of  inst i tu t ions of  abor ig ina l  se l f -government  as  they
relate to each of the aboriginal peoples of Canada.

T h e  m o r e  r e a l i s t i c  o b j e c t i v e s  f o r  t h e  1 9 8 5  C o n f e r e n c e ,
a s  O n t a r i o  s a w  t h e m  i n  1 9 8 4 ,  w e r e  t o  s t r e n g t h e n  t h e
political process and to c l a r i f y f e d e r a l - p r o v i n c i a l
leg is la t ive a n d  f i n a n c i a l  r e s p o n s i b i l i t i e s  f o r  a b o r i g i n a l
peoples.

14

._z> . ~..



1!
Another  preparatory  meet ing of  government  ministers

SI and aboriginal leaders was held in Toronto on March Ilth.-
a n d  1 2 t h ,  1 9 8 5 ,  l e s s  t h a n  a  m o n t h  b e f o r e  t h e  1985 F i r s t
Min is ters ’ C o n f e r e n c e  o n Abor ig ina l Const i tut ional
Mat ters .  The federa l  government  tabled a  “Comprehensive
D r a f t  A c c o r d ” f o r  c o n s i d e r a t i o n  a t  t h e  F i r s t  M i n i s t e r s ’
C o n f e r e n c e . The proposed accord conta ined two opt ions
w i t h  r e s p e c t  t o  a b o r i g i n a l  s e l f - g o v e r n m e n t :  “ O p t i o n  A “
w a s  a n e l a b o r a t i o n  o f  the F e d e r a l  p r o p o s a l m a d e  in
D e c e m b e r  f o r  c o n s t i t u t i o n a l  a m e n d m e n t s reiating to
s e l f - g o v e r n m e n t i n s t i t u t i o n s  f o r  a b o r i g i n a l  p e o p l e s .  I t
a l s o  c o n t a i n e d  t h e  t e x t  o f  a  d r a f t
t h e  s e x u a l  e q u a l i t y  c l a u s e  a s  i t
peoples.

amendment
a p p l i e s  t o

t o  c l a r i f y
abor ig ina l

“Opt ion B“ was not  a  federa l  proposal  a t  a l l ,  but  an
a t t e m p t  t o  c o n s o l i d a t e  t h e  v i e w s  o f  v a r i o u s  p r o v i n c i a l
g o v e r n m e n t s  o n  a n o n - c o n s t i t u t i o n a l  ( i . e .  , po l i t ica l )
a p p r o a c h ,  a s  w a s  p u t  f o r w a r d  b y  O n t a r i o  i n  D e c e m b e r .
i t  d e s c r i b e d  a  p o s s i b l e  p o l i t i c a l  a c c o r d  c o v e r i n g  s u c h
m a t t e r s  a s t h e negot ia t ing p r o c e s s  f o r achiev ing
a g r e e m e n t  o n  a b o r i g i n a l  s e l f - g o v e r n m e n t ,  t h e  o b j e c t i v e s
a n d  s u b j e c t  m a t t e r  o f  t h e  d i s c u s s i o n s ,  t h e  c o n s u l t a t i o n
process, t h e  r e p o r t i n g r e l a t i o n s h i p  ( b a c k  t o  t h e  F i r s t
Ministers) , a n d  c o n s t i t u t i o n a l  a n d  l e g i s l a t i v e  m e a s u r e s
to be taken should agreement be reached. Other elements
o f t h e “Comprehensive D r a f t  A c c o r d ”  d e a l t  w i t h
f e d e r a l - p r o v i n c i a l c o o p e r a t i o n  o n non-const i tut ional
m a t t e r s  a f f e c t i n g  abor”iginai  p e o p l e s  ( e . g .  ,  s o c i a l
economic programs a n d s e r v i c e s ) , statistical
r e s p e c t i n g  a b o r i g i n a l  p e o p l e s ,  a n d  p r e p a r a t i o n s  f o r
1 9 8 7  F i r s t  M i n i s t e r s ’  C o n f e r e n c e .  O n  t h e  l a s t  i t e m ,
opt ional  workplans and t imetables  were  proposed.

and
d a t a

t h e
two

A  s m a l l  e x p l o s i o n  o f  c o u n t e r - p r o p o s a l s  f o l l o w e d  t h e
p r e s e n t a t i o n  o f t h e f e d e r a l “Comprehensive D r a f t
A c c o r d ” . P r e m i e r  H a t f i e l d  o f  N e w  B r u n s w i c k  t a b l e d  a
proposed const i tut ional a m e n d m e n t  o n abor ig ina l
s e l f - g o v e r n m e n t , s i m i l a r  i n  s o m e  w a y s  t o  t h e  f e d e r a l
proposal .  Ontario altered its posit ion somewhat from the
D e c e m b e r  m e e t i n g , m u c h  t o  t h e  d e l i g h t  o f  a b o r i g i n a l
leaders  present . O n t a r i o  a d v o c a t e d  e n t r e n c h m e n t  o f  t h e
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r ight  to  abor ig ina l  se l f -government  wi th in  the  f ramework
o f  t h e  C a n a d i a n  f e d e r a t i o n  i n  1 9 8 5 ,  a g r e e d  i n  p r i n c i p l e
t o  t h e  p r o p o s e d  f e d e r a l  c o n s t i t u t i o n a l  a m e n d m e n t ,  b u t
a lso argued that  the  amendment  should  be  accompanied
by a polit ical  accord, which would provide the framework
necessary for specif ic negotiations. Ontario also took the
o p p o r t u n i t y  t o  a d m o n i s h  i t s  s i s t e r  p r o v i n c e s  f o r  t h e i r
f ea rs a b o u t  w h a t  t h e  w o r d i n g  o f  a n y  c o n s t i t u t i o n a l
amendment may mean, suggest ing t h a t responsible
governments should not use this as a reason for inaction.

Saskatchewan proposed a “Statement of Commitments
and Objectives” which it advocated be adopted at the 1985
Conference. The statement  would  guide  ongoing d iscus-
sions l e a d i n g  t o  t h e  1 9 8 7  C o n f e r e n c e ,  b u t  t h e  c o m m i t -
ments were for discussions only.

Nova Scot ia  proposed
inc luded, a m o n g  o t h e r
own (abor ig ina l  peoples)
hancement  of  abor ig ina l
t ions; and the  provis ion

a  r a t h e r  b r o a d  a c c o r d  w h i c h
object ives: g o v e r n m e n t  o f  t h e i r

a f f a i r s ; p r e s e r v a t i o n  a n d  en-
c u l t u r e s ,  l a n g u a g e s  a n d  tradi -

of public services for aboriginal
peoples comparable to those available to other Canadians,
in  addi t ion to  specia l  economic  and socia l  in i t ia t ives  for
abor ig ina l  peoples .  3 A p p e n d e d  t o  t h e  p r o p o s e d  N o v a
Scot ia  accord were  draf t  amendments  to  the  const i tut ion
u n d e r  s e c t i o n  3 5 . T h e  f i r s t  p r o v i d e d  f o r  t h e  c o n s t i -
t u t i o n a l  p r o t e c t i o n  o f  a b o r i g i n a l  s e l f - g o v e r n m e n t  a g r e e -
ments; t h e  s e c o n d  f o r  t h e  g u a r a n t e e  o f  e q u a l i t y  o f
abor ig ina l  peoples; a n d  t h e  t h i r d  f o r  a f f i r m a t i v e  a c t i o n
measures for aboriginal peoples.

F o r  t h e  i n f o r m a t i o n  o f  o t h e r  g o v e r n m e n t s ,  Q u e b e c
t a b l e d  a  M o t i o n  f o r  t h e  r e c o g n i t i o n  o f  a b o r i g i n a l  r i g h t s
i n  Q u e b e c , ’ which was to  be  debated in  the  Nat ional
A s s e m b l y  d u r i n g  t h e  f o l l o w i n g  w e e k .  ( I t  w a s  s u b s e -
q u e n t l y  p a s s e d .  )  N o t  h a v i n g  s i g n e d  t h e  1 9 8 1  a c c o r d
which led
unable to
Quebec’s
has been
terests  of

to the Constitution Act,  ‘7982, Quebec has been
accept  any proposals  requir ing i ts  amendment .
p a r t i c i p a t i o n  a t  t h e s e  c o n s t i t u t i o n a l  m e e t i n g s
for  the  stated purpose of  represent ing the in-
aboriginal  peoples in Quebec. The Motion, f irst
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in t roduced in  December  1984,  would  commit  the  Govern-
m e n t  o f  Q u e b e c  t o  a  w i d e  r a n g e  o f  m e a s u r e s  vis-a-vis.-
aboriginal  peoples. The Mot ion recognized the  ex is tence
o f  I n d i a n  a n d  Inuit n a t i o n s  i n  Q u e b e c ,  a n d  e x i s t i n g
a b o r i g i n a l  r i g h t s  a n d  t h o s e  s e t  f o r t h  i n  T h e  J a m e s  B a y
a n d  N o r t h e r n  Q u e b e c  A g r e e m e n t  a n d  t h e  N o r t h e a s t e r n
Quebec Agreement . I t  also deemed these agreements and
al l  fu ture  agreements  and accords of  the  same nature  to
have the ef fect  of  t reat ies . T h e  M o t i o n  u r g e d  t h e  G o v -
e r n m e n t aboriginal nat ions, agreements g u a r a n t e e i n g
them:

(a)
(b)

(c)
(d)

(e)

the  r ight  to  se l f -government  wi th in  Quebec;
t h e  r i g h t  t o  t h e i r  o w n  l a n g u a g e ,  c u l t u r e  a n d  t r a d i -
t ions;
the  r ight  to  own and contro l  the i r  land;
the  r ight  to  hunt ,  f ish ,  t rap,  harvest  and par t ic ipate
in wildl i fe management; and
t h e  r i g h t  t o  p a r t i c i p a t e  i n ,  a n d  b e n e f i t  f r o m ,  t h e
economic development of Quebec.

I t  a l s o  d e c l a r e d  t h a t  a b o r i g i n a l  r i g h t s  a p p l y  e q u a l l y  t o
men a n d women, and p r o p o s e d  t h a t  a  p e r m a n e n t
p a r l i a m e n t a r y f o r u m  b e  e s t a b l i s h e d  t o  e n a b l e  t h e
a b o r i g i n a l  p e o p l e s  t o  e x p r e s s  t h e i r  r i g h t s ,  n e e d s  a n d
aspirat ions.

W h e n  t h e  M i n i s t e r s ’  m e e t i n g  e n d e d  o n  t h e  a f t e r n o o n
o f  M a r c h  1 2 t h ,  t h e  s t a g e  w a s  s e t  f o r  t h e  1985 F i r s t
Min is ters ’ C o n f e r e n c e . T h e f e d e r a l g o v e r n m e n t ,
s u p p o r t e d  b y  O n t a r i o , New Brunswick,  Mani toba and the
N o r t h w e s t  T e r r i t o r i e s , were advocating the constitutional
e n t r e n c h m e n t  o f t h e  r i g h t  t o  s e l f - g o v e r n m e n t  f o r
a b o r i g i n a l  p e o p l e s  w i t h i n  t h e  C a n a d i a n  f e d e r a t i o n , wi th
that right to be given effect through a series of
negotiated agreements at the local and regional levels.

I t  w a s  r e c o g n i z e d  t h a t  Q u e b e c  w a s  i n  a  d i f f i c u l t
s i tuat ion. I t  h a d  t o  d e m o n s t r a t e  i t s  c o m m i t m e n t  t o  a
workable  Canadian federa l ism, w h i l e  a t  t h e  s a m e  t i m e
reta in i t s  b a r g a i n i n g  p o s i t i o n  f o r  t h e  n e g o t i a t i o n  o f
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Q u e b e c ’ s  e n t r y  i n t o  t h e  p a r t i a l  a c c o r d ,  a  v e r y  m u c h
larger  const i tut ional  issue for  the  Quebec government .

T h e  G o v e r n m e n t s  o f  S a s k a t c h e w a n  a n d  N o v a  S c o t i a
had a l tered the i r  posi t ions on abor ig ina l  se l f -government
somewhat at the March meeting. A l t h o u g h  t h e y  p r e f e r r e d
a pol i t ica l  accord, b o t h  w e n t  o n  r e c o r d  a s  n o t  b e i n g
opposed, in p r i n c i p l e , t o  e n t r e n c h i n g  t h e  r i g h t  o f
aboriginal s e l f - g o v e r n m e n t in t h e const i tut ion.
I n c r e a s i n g l y  i s o l a t e d  w e r e t h e  t w o  g o v e r n m e n t s  m o s t
v o c a l l y  o p p o s e d  t o  e n t r e n c h m e n t  –  A l b e r t a  a n d  B r i t i s h
Columbia. O t h e r g o v e r n m e n t s  a t t h e t a b l e ,
Newfoundland, P r i n c e  E d w a r d  I s l a n d  a n d  t h e  Y u k o n ,
remained si lent.

The federa l  government  was preoccupied wi th  var ious
m e t h o d s  o f  “ c o u n t i n g  u p  t o  s e v e n ” ,  a  r e f e r e n c e  t o  t h e
constitutional amending formula,  whereby a constitutional
amendment  requires  the  support  of  seven provinces wi th
50 per cent of the population. Various constitutional texts
were  c i rculated in  the  fo l lowing three  weeks wi th  a  v iew
to gain ing the  support  of  the  requis i te  seven provinces.
At  two meet ings of  o f f ic ia ls  he ld  dur ing th is  per iod,  the
Governments  of  Pr ince Edward Is land and Newfoundland
i n d i c a t e d  t h a t  t h e y  m i g h t  b e  w i l l i n g  t o  s u p p o r t  t h e
f e d e r a l  g o v e r n m e n t ’ s  d r a f t  a c c o r d .  T h u s ,  t h e  t u r n k e y
provinces in  the  negot ia t ions became Saskatchewan and
Nova Scotia. Pressure  was p laced on them to  “come on
side”.
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4 T H E  1 9 8 5  F I R S T  M I N I S T E R S ’  C O N F E R E N C E  O N
A B O R I G I N A L  C O N S T I T U T I O N A L  M A T T E R S

I n  t h e  m o n t h s  l e a d i n g  u p  t o  t h e  1 9 8 5  c o n f e r e n c e ,  t h e r e
w a s  a  w i d e s p r e a d  f e e l i n g  t h a t  t h e  C o n f e r e n c e  m u s t  n o t
b e  a  f a i l u r e , or be seen to be a failure. T h i s  w a s
p r o m p t e d ,  i n  p a r t , by  unpleasant  memories  of  the  1984
Conference,  which was widely crit icized by the media and
abor ig ina l p e o p l e s  a s a  f a i l u r e , a n d  w h i c h raised
q u e s t i o n s  a b o u t  t h e  t r u e  m o t i v e s  of g o v e r n m e n t s  a t  t h e
table.  Also at stake was the reputation of the new federal
g o v e r n m e n t  a s  a c o n c i l i a t o r  o f f e d e r a l - p r o v i n c i a l
t e n s i o n s .  A  n e w “ w i n d o w  o f  o p p o r t u n i t y ”  h a d  b e e n
c r e a t e d  i n  i n t e r g o v e r n m e n t a i  r e l a t i o n s  w i t h  t h e  e l e c t i o n
o f t h e Mulroney g o v e r n m e n t . T h e new e r a o f
f e d e r a l - p r o v i n c i a l  c o o p e r a t i o n ,  e m b o d y i n g  a  f r e s h  s p i r i t
of  goodwil l , must  not  be  a l lowed to  crash on the  shoals
of const i tut ional r e f o r m  a s i t r e l a t e s  t o  a b o r i g i n a l
peoples.

Pr ime Min is ter  Mulroney opened the Conference on the
morning o f  A p r i l 2nd with a plea f o r national
reconcil iat ion. Bui ld ing on the  goodwi l l  demonstrated a t
the  F i rs t  Min is ters ’  Conference on the  Economy,  he ld  in
R e g i n a  o n  S t .  V a l e n t i n e ’ s  D a y ,  a n d  a t  t h e  N a t i o n a l
E c o n o m i c  C o n f e r e n c e ,  i n v o l v i n g  labour a n d  b u s i n e s s
leaders , h e l d  i n  O t t a w a  i n  M a r c h ,  t h e  P r i m e  M i n i s t e r
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implored p a r t i e s  t o  t h e  n e g o t i a t i o n s  t o  s e a r c h  f o r
consensus. H e  n o t e d  t h e  c o n t r i b u t i o n s  w h i c h  p r o v i n c i a l
a n d  t e r r i t o r i a l  g o v e r n m e n t s  a n d  a b o r i g i n a l  p e o p l e s  h a d
made to  moving d i s c u s s i o n s  f o r w a r d . H e  p r o m i s e d  n o
s u r p r i s e s , and no pressure tactics. He proposed that this
Conference be a  turn ing point ,  an  h is tor ic  s tep.  The key
to success, t h e  P r i m e  M i n i s t e r  s a i d ,  i s  s e l f - g o v e r n m e n t
f o r  a b o r i g i n a l  p e o p l e s  w i t h i n  t h e  C a n a d i a n  f e d e r a t i o n .
B u t  i t  i s  o n l y  a  v e h i c l e ,  h e  a d d e d ,  t h r o u g h  w h i c h
abor ig ina l  people  can rea l ize  the i r  aspi ra t ions,  and ga in
greater  contro l  over  the i r  l ives .

T h e  o b j e c t i v e  o f  t h e  C o n f e r e n c e ,  i n  t h e  v i e w  o f  t h e
Pr ime Min is ter , w a s  t h e  p r o t e c t i o n o f  t h e  p r i n c i p l e  o f
abor ig ina l s e l f - g o v e r n m e n t in t h e constitution. 5

S e l f - g o v e r n m e n t  w o u l d  b e  g i v e n  d e f i n i t i o n ,  o r  f o r m  a n d
substance, t h r o u g h  s u b s e q u e n t  n e g o t i a t i o n s ,  G at the
community or local  level .

~ “Self-Government for the Aboriginal  Peoples” was only
t h e  f i r s t  o f  f o u r  a g e n d a  i t e m s  f o r  t h e  C o n f e r e n c e .  T h e
o t h e r s w e r e : s e x u a l  e q u a l i t y  r i g h t s , a  m a n d a t e  f o r
cont inuing d iscussions, a n d  t h e  n a t u r e  o f  a n  a c c o r d .
H o w e v e r , i t was c l e a r f rom t h e o u t s e t t h a t
se l f -government  would  dominate  the  agenda.

A t  t h e  c l o s e  o f  h i s  o p e n i n g  r e m a r k s ,  t h e  P r i m e
Minister  tab led a “Proposed 1985 Accord Relating to the
Abor ig ina l P e o p l e s  o f  C a n a d a ” , w h i c h  h e  h a d  m a d e
available to the other parties to the negotiations the day
b e f o r e .  I t was a f u r t h e r r e f i n e m e n t  o f t h e
“Comprehensive  Draf t  Accord”  int roduced by the  federa l
g o v e r n m e n t  a t  t h e  M i n i s t e r s ’  m e e t i n g  i n  M a r c h . With
r e s p e c t  t o  a b o r i g i n a l  s e l f - g o v e r n m e n t ,  i t  p r o p o s e d  t h a t
the  const i tut ion be  amended to  recognize  and af f i rm the
r i g h t s  o f t h e abor ig ina l p e o p l e s  o f C a n a d a  t o
s e l f - g o v e r n m e n t  w i t h i n  t h e  C a n a d i a n f e d e r a t i o n ,  where
t h o s e  r i g h t s  a r e  s e t  o u t  i n  n e g o t i a t e d  a g r e e m e n t s ,  a n d
t o  c o m m i t  g o v e r n m e n t s  t o  p a r t i c i p a t e  i n  n e g o t i a t i o n s
d i r e c t e d  t o w a r d  c o n c l u d i n g  a g r e e m e n t s  w i t h  a b o r i g i n a l
people  re la t ing to  se l f -government .  7 These agreements
w o u l d  r e c e i v e  c o n s t i t u t i o n a l  p r o t e c t i o n u n d e r  s e c t i o n
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SI 3 5 ( 2 )  o f  t h e  CO~st/tUtiOn  A c t ,  7982, a s  d o  t r e a t i e s  a n d
.- Iand c la ims agreements . T h e  r e l e v a n t  p o r t i o n s  o f  t h e

proposed amendment were:

35 .01

(1)

(2)

T h e  r i g h t s  o f  t h e  a b o r i g i n a l  p e o p l e s  o f  C a n a d a  t o
s e l f - g o v e r n m e n t , wi th in  the  context  of  the  Canadian
f e d e r a t i o n ,  t h a t  a r e  s e t  o u t  i n  a g r e e m e n t s  i n
accordance wi th  sect ion 35 .02  are  hereby recognized
and af f i rmed.
T h e  g o v e r n m e n t  o f  C a n a d a  a n d  t h e  p r o v i n c i a l
governments  are  commit ted,  to  the  extent  that  each
has

( a )

(b)

a u t h o r i t y ,  t o

p a r t i c i p a t i n g in negotiat ions d i r e c t e d  t o w a r d
concluding, w i t h  r e p r e s e n t a t i v e s  o f  a b o r i g i n a l
peoples l i v i n g  i n p a r t i c u l a r c o m m u n i t i e s  o r
regions, a g r e e m e n t s  r e l a t i n g  t o  s e l f - g o v e r n m e n t
t h a t a r e a p p r o p r i a t e  t o t h e p a r t i c u l a r
circumstances of those people; and
discussing w i t h  r e p r e s e n t a t i v e s o f  a b o r i g i n a l

p e o p l e  f r o m  e a c h  p r o v i n c e  a n d  f r o m  t h e  Y u k o n
T e r r i t o r y  a n d  N o r t h w e s t  T e r r i t o r i e s  t h e  t i m i n g ,
nature  and scope of  the  negot ia t ions referred to
i n  p a r a g r a p h  ( a ) .

3 5 . 0 2

T h e  r i g h t s  o f  t h e  a b o r i g i n a l  p e o p l e s  o f  C a n a d a  to
s e l f - g o v e r n m e n t  m a y ,  f o r  t h e  p u r p o s e s  o f  s u b s e c t i o n
3 5 . 0 1  ( l ) ,  b e  s e t  o u t  i n  a g r e e m e n t s  c o n c l u d e d  p u r s u a n t
to p a r a g r a p h 3 5 . 0 1 ( 2 ) ( a ) w i t h r e p r e s e n t a t i v e s  o f
abor ig ina l  people  that

(a)

(b)

i n c l u d e  a  d e c l a r a t i o n  t o  t h e  e f f e c t  t h a t  s u b s e c t i o n
3 5 . 0 1 ( 1 )  a p p l i e s  t o  t h e s e  r i g h t s ;  a n d
a r e  a p p r o v e d  b y  a n  A c t  o f  P a r l i a m e n t  a n d  A c t s  o f
t h e  l e g i s l a t u r e s o f  a n y  p r o v i n c e s i n  w h i c h  t h o s e
aboriginal  people l ive.
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The negot ia t ions re ferred to  would  inc lude considerat ion
51: o f  t h e  t y p e  o f  g o v e r n m e n t  ( e . g .  ,  e t h n i c ,  p u b l i c ) ,  the.-

i s s u e  of a  l a n d  b a s e ,  d e t e r m i n a t i o n  o f  m e m b e r s h i p ,  t h e
nature and powers of the institutions of self-government,
f isca l  ar rangements ,  and so for th .

T h e “Proposed 1985 A c c o r d ” t a b l e d  b y  t h e  P r i m e
M i n i s t e r  a l s o  a d d r e s s e d  o t h e r  m a t t e r s .  it p r o p o s e d  t h a t
t h e  c o n s t i t u t i o n b e  f u r t h e r  a m e n d e d to c l a r i f y  t h e
p r o v i s i o n s  r e l a t i n g  to equal i ty  r ights  for  abor ig ina l  men
and women. I t  a l s o  p r o p o s e d  p r o v i s i o n s  r e l a t i n g  to
preparat ions for  the  next  const i tut ional  conference,  and
to  stat is t ica l  data  on abor ig ina l  peoples .  Wi th  regard to
p r e p a r a t i o n  f o r  t h e  n e x t  c o n f e r e n c e ,  i t  p r o p o s e d  t h a t
Min is ter ia l meetings ( i n c l u d i n g r e p r e s e n t a t i v e s  o f
aboriginal peoples) be convened at least twice a year for
up to two years, so that at  least four Ministerial  meetings
would be held  before  the  next  conference.

T h e  r e s p o n s e s o f  a b o r i g i n a l  l e a d e r s ,  f o l l o w i n g  t h e
Pr ime Min is ters ’ o p e n i n g  s t a t e m e n t ,  w e r e  m i x e d .  D a v i d
Ahenakew of  the  Assembly  of  F i rst  Nat ions spoke of  the
i n h e r e n t  a n d  d i s t i n c t  r i g h t  t o  s e l f - g o v e r n m e n t  o f  t h e
F i r s t  N a t i o n s , from time immemorial. e T h e  f i r s t  s t e p ,
h e  s a i d , w a s  t h e  c o n s t i t u t i o n a l  e n t r e n c h m e n t  o f  t h a t
r i g h t . D e t a i l s  c o u l d  b e  n e g o t i a t e d  l a t e r .  T h e  Inuit
C o m m i t t e e  o n  N a t i o n a l  I s s u e s  (I CNI) was conf ident  that
agreement was within reach. They advocated an approach
similar to that of the federal  government – constitutional
recogni t ion of  the  r ight  to  se l f -government ,  a  mechanism
f o r  n e g o t i a t i n g  a g r e e m e n t s  t o  e s t a b l i s h  a n d  i m p l e m e n t
s e l f - g o v e r n m e n t , a n d  t h e  c o n s t i t u t i o n a l  p r o t e c t i o n  o f
these agreements .

T h e  N a t i v e  C o u n c i l  o f  C a n a d a  ( N  C C )  o p e n e d  b y
thanking the  federa l  government  for  making i ts  posi t ion
available in advance of the conference, so that there were
n o  s u r p r i s e s .  H o w e v e r ,  s a i d  s p o k e s m e n ,  i t  d o e s  n o t  g o
f a r  e n o u g h . T h e  NCC argued that  three object ives were
r e q u i r e d  b y  t h e i r  c o n s t i t u e n c y :  a  s e c u r e  l a n d  b a s e ;  t h e
recognit ion of the equality of al l  aboriginal  peoples under
s e c t i o n  9 1  ( 2 4 )  o f  t h e  C o n s t i t u t i o n  A c t ,  7982; a n d  t h e
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I
SI . . . r ight to seif-government  f o r  a b o r i g i n a l  p e o p l e s ,  w h e t h e r

t h e y have a land base or not, entrenched in the
const i tut ion. T h i s r i g h t must not be subject to
negotiat ion, or implementation by rati f ication of provincial
leg is la tures . M o r e o v e r , s e l f - g o v e r n m e n t agreements
negotiated w i t h  f e d e r a l  a n d provinc ia l governments
s h o u l d  b e  a u t o m a t i c a l l y  e n t r e n c h e d  i n  t h e  c o n s t i t u t i o n
as soon as they are  concluded.  The NCC a lso re i terated
t h e  n e e d  f o r  a b o r i g i n a l  p e o p l e s , p a r t i c u l a r l y  t h o s e
res id ing in u r b a n communit ies, t o  h a v e  g u a r a n t e e d
representat ion in  Par l iament  and leg is la tures .  Spokesmen
a d v i s e d  t h e  P r i m e  M i n i s t e r  n o t  t o  d w e l l  o n  t h e  s e x u a l
equal i ty  agenda i tem, b u t  t o  f o c u s  o n  s e l f - g o v e r n m e n t .
They fur ther  advocated that  a  F i rst  Min isters ’  Conference
be held in 1986, in addition to the one planned for 1987. ‘
Where ,  they asked in  conclusion,  is  the  unfet tered r ight
to  abor ig ina l  se l f -government  in  the  federa l  proposal?

The Metis National Council  also gave its condit ions for
s u p p o r t  o f  a n  a c c o r d . I n  a d d i t i o n  t o  e n t r e n c h i n g  t h e
r i g h t  t o  s e l f - g o v e r n m e n t , the Metis had to secure a land
base.

Provinc ia l  and terr i tor ia l  governments  then made the i r
opening statements . Ontario Premier Frank Mil ler saw the
potent ia l  for  compromise at  the  conference.  He favoured
a constitutional a p p r o a c h , combined w i t h  d e t a i l e d
t r i p a r t i t e negotiat ions. T h e aboriginal right to
s e l f - g o v e r n m e n t  w i t h i n  t h e  C a n a d i a n  f e d e r a t i o n  w o u l d
b e c o m e  o p e r a t i v e  on/y t h r o u g h  n e g o t i a t e d  a g r e e m e n t s .
T h e  r i g h t  w o u l d  b e  d e f i n e d  t h r o u g h  a g r e e m e n t .  T h e
O n t a r i o  P r e m i e r  a l s o  p r o p o s e d  t h a t  a  n o n - d e r o g a t i o n
clause be included in a constitutional amendment relat ing
to s e l f - g o v e r n m e n t ,  s o t h a t a n y s e l f - g o v e r n m e n t
a g r e e m e n t  w o u l d  n o t  a d v e r s e l y  a f f e c t  a b o r i g i n a l r i g h t s
now in section 35. 10

Q u e b e c  P r e m i e r  R e n e  L6vesque  stated, at the outset,
that  h is  government  does not  recognize  the  C o n s t i t u t i o n
Act,  ?982, and that  Quebec’s  par t ic ipat ion resul ts  sole ly
f rom the  urg ing of  Quebec’s  abor ig ina l  nat ions.  He then
t a b l e d  t w o  d o c u m e n t s , b o t h  o f  w h i c h  h a d  b e e n  t a b l e d
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earl ier at  the Ministerial  meeting in March. The f irst  was
the Resolut ion adopted by the  Quebec Nat ional  Assembly
o n  M a r c h  2 0 t h , r e c o g n i z i n g  c e r t a i n  a b o r i g i n a l  r i g h t s ,
which has been descr ibed prev iously .  The second was a
“ g o v e r n m e n t - t o - g o v e r n m e n t ” agreement w i t h t h e
K a h n a w a k e  M o h a w k s  r e s p e c t i n g  t h e  c o n s t r u c t i o n  a n d
operat ion o f  a  h o s p i t a l  i n  t h e  K a h n e w a k e  T e r r i t o r y .  11
T h e  Q u e b e c  P r e m i e r  i n d i c a t e d  h i s  gove~nment’s  d e s i r e
t o  p u r s u e  i t s  o w n  c o u r s e  o f  a c t i o n  vis-~-vis  t h e  r i g h t s
of aboriginal  peoples, while remaining associated with the
present  (sect ion 37)  process.

In Manitoba’s v i e w , t h e r i g h t  t o abor ig ina l
s e l f - g o v e r n m e n t  i s  a l r e a d y  i n c l u d e d  i n  s e c t i o n  3 5 ( 1 )  o f
the Constltut;on  Act, 1 9 8 2 ,  w h i c h  r e c o g n i z e s  a n d  a f f i r m s
t h e  e x i s t i n g  r i g h t s o f  C a n a d a ’ s  a b o r i g i n a l  p e o p l e s .
H o w e v e r , i n  o r d e r  t o  r e m o v e  a n y  u n c e r t a i n t y ,  P r e m i e r
Pawley a r g u e d  t h a t  t h e  r i g h t  t o  s e l f - g o v e r n m e n t  b e
separate ly  ident i f ied  and entrenched in  the  const i tut ion.
T h e  P r e m i e r c l o s e d  b y announcing h i s  s u p p o r t  i n
pr inc ip le  for  the  federa l  proposal .  12

B y  t h i s  t i m e , t h e  P r i m e  M i n i s t e r  h a d  i n f o r m e d  t h e
C o n f e r e n c e  t h a t ,  i n  a  l e t t e r  f r o m  P r e m i e r  P e c k f o r d ,  t h e
Government  of  Newfoundland had re layed i ts  support  of
t h e  p r o p o s e d  f e d e r a l  a c c o r d . P r e m i e r  P e c k f o r d  w a s
unable  to  a t tend the Conference because i t  was e lect ion
day in  Newfoundland. His  endorsement  was an important
development , since i t was t h e  f i r s t t ime t h a t
Newfoundland h a d  i n d i c a t e d its s u p p o r t f o r t h e
c o n s t i t u t i o n a l  e n t r e n c h m e n t  o f  t h e  r i g h t  t o  a b o r i g i n a l
s e l f - g o v e r n m e n t . I t  provided the federal  government with
needed impetus for  the  proposed accord.

Momentum c o n t i n u e d  t o g a t h e r wi th Premier
Buchanan’s opening statement.  Nova Scotia,  he said,  was
h e r e  t o  l i s t e n , a n d  w a s  i m p r e s s e d  w i t h  t h e  p r o g r e s s
made, a s  i l l u s t r a t e d  i n  t h e  f e d e r a l  p r o p o s a l . H e  w a s
wi l l ing  to  negot ia te , and to be convinced. 13

New B r u n s w i c k P r e m i e r  R i c h a r d H a t f i e l d  s p o k e
s t r o n g l y  o f  t h e  n e e d  t o  a c t  n o w , t h i s  w e e k ,  t o  g i v e
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I
SI constitutional recognit ion to the r ight to self-government.

. . Negot ia t ions regarding implementat ion could  then begin .
N e w  B r u n s w i c k  s u p p o r t e d  t h e  f e d e r a l  p r o p o s a l .  P r e m i e r
L e e  o f  P r i n c e  E d w a r d  I s l a n d  r e j e c t e d  a  s o v e r e i g n  t h i r d
o r d e r  o f  g o v e r n m e n t , a n d  s p o k e  o f  t h e  n e c e s s i t y  o f
having a clear idea before leaping to conclusions. He was
p r e p a r e d  t o  s u p p o r t  t h e  f e d e r a l  p r o p o s a l ,  s i n c e ,  i n  h i s
v i e w , it  overcame these problems. 14

S a s k a t c h e w a n  P r e m i e r  G r a n t  D e v i n e  o b s e r v e d  t h a t
there was sti l l  disagreement on the meaning of aboriginal
s e l f - g o v e r n m e n t , and that we must know what it is before
we “cast i t  in stone”. This was similar to his posit ion in
1984. A l t h o u g h t h e r e had been some p r o g r e s s ,
Saskatchewan sti l l  had some concerns with regard to the
federa l  proposal . T h e r e  w a s  u n e a s e  a b o u t  t h e  n a t u r e  o f
a n  u n d e f i n e d  c o m m i t m e n t  t o  n e g o t i a t e  s e l f - g o v e r n m e n t
agreements , a n d  c o n c e r n  t h a t  c o u r t s  c o u l d  i n t e r v e n e  i n
the way in which that commitment is acted upon. Premier
Devine  concluded h is  opening remarks by  indicat ing h is
wil l ingness

Premier
possib i l i ty
proposal as

to  negot ia te  over  the  next  two days.  15

B e n n e t t  o f  B r i t i s h  C o l u m b i a  a l s o  s a w  t h e
o f  a  c o m p r o m i s e , b u t  v i e w e d  t h e  f e d e r a l
fa l l ing  shor t  o f  a  min imal  leve l  o f  def in i t ion

required of  abor ig ina l  se l f -government .  We must  “def ine
t h e n  s i g n ” , h e  s a i d . B r i t i s h  C o l u m b i a  f a v o u r e d  a
“bottom- u p“ a p p r o a c h  t o  o n e  o f  e n t r e n c h i n g  i l l - d e f i n e d
r ights .  A l though he d id  not  object  to  one or  more  forms
o f  s e l f - g o v e r n i n g i n s t i t u t i o n s  b e i n g  e n t r e n c h e d ,  t h e y
must  f i rs t  be  def ined.  Premier  Bennet t  a lso  indicated h is
wil l ingness to negotiate over the next two days. 16

A l b e r t a  P r e m i e r  P e t e r  Lougheed  w a s  l e s s  o p t i m i s t i c .
He could not see agreement on a constitutional amendment
e m e r g i n g  f r o m  t h e  C o n f e r e n c e .  T h e  f e d e r a l  p r o p o s a l
presented legal  problems, r e l a t e d  t o  t h e  j u s t i f i a b i l i t y  o f
t h e clauses proposed f o r e n t r e n c h m e n t in t h e
const i tut ion. He a lso re jected a  th i rd  order  of  sovere ign
g o v e r n m e n t , a n d  s p o k e  o f  r e n e w i n g  a  b i l a t e r a l  f e d e r a l
g o v e r n  m e n t - l n d i a n  a p p r o a c h ,  i n  k e e p i n g  w i t h  s e c t i o n
91 (24) of the C o n s t i t u t i o n  A c t ,  7 9 8 2 .
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Nor  d id  the  Government  of  Yukon support  the  federai
proposal . I t  w a s  o f  t h e  v i e w  t h a t  t h e  d e f i n i t i o n  o f
abor ig ina l s e l f - g o v e r n m e n t must precede its
e n t r e n c h m e n t .  M o r e o v e r , the  Yukon was concerned that
const i tut ional  negot ia t ions would  adversely  a f fect  a  land
cla ims set t lement  in  the  Terr i tory .  17

Perhaps the most lucid opening statement was that of
R i c h a r d  Nerysoo, G o v e r n m e n t  L e a d e r  o f  t h e  N o r t h w e s t
T e r r i t o r i e s . T h e  C o n f e r e n c e , h e  r e m a r k e d ,  w a s  a b o u t
c o n s t i t u t i o n a l  c h a n g e ,  a b o u t  n a t i o n  b u i l d i n g . H e  s p o k e
of the constitution as a l iving tree,  which must grow and
a d a p t  t o  k e e p  p a c e . A  b r a n c h  o f  t h a t  t r e e  w a s  c u t  o f f
b y  f o r m e r c o n s t i t u t i o n a l  a r c h i t e c t s  w h o  d e c i d e d  t h a t
a b o r i g i n a l  p e o p l e s  would be excluded f rom the Canadian
f e d e r a t i o n . This  Conference presented an opportuni ty  to
g r a f t  t h a t  b r a n c h  b a c k  o n  t h e  t r e e .  16 T h e  N.W. T .
supported the  federa l  proposal  to  do so.

When the  Conference adjourned for  lunch on the  f i rs t
d a y ,  a l l  p a r t i e s  t o  t h e  n e g o t i a t i o n s  h a d  p u b l i c l y  s t a t e d
thei r  posi t ions. I n  s u p p o r t  o f  t h e  f e d e r a l  p r o p o s a l  w e r e
t h e  G o v e r n m e n t s  o f  O n t a r i o ,  N e w  B r u n s w i c k ,  M a n i t o b a ,
P r i n c e  E d w a r d  i s l a n d , N e w f o u n d l a n d  a n d  t h e  N o r t h w e s t
T e r r i t o r i e s . Q u e b e c  c h o s e  t o  a b s t a i n .  N o v a  S c o t i a  a n d
Saskatchewan were mild in their  opposit ion and indicated
t h a t ,  w i t h  s o m e  r e v i s i o n s , t h e y  m i g h t  b e  c o n v i n c e d  t o
s u p p o r t  t h e  p r o p o s a l . O p p o s i t i o n  f r o m  A l b e r t a ,  B r i t i s h
Columbia  and the  Yukon was st ronger .

O f  t h e  n a t i o n a l  a b o r i g i n a l  o r g a n i z a t i o n s ,  t h e  Inuit
C o m m i t t e e  o n  N a t i o n a l I s s u e s  ( I  CNI) a n d  t h e  M e t i s
N a t i o n a l  C o u n c i l  (MNC) w e r e  g e n e r a l l y  s u p p o r t i v e .  T h e
A s s e m b l y  o f  F i r s t  N a t i o n s  (AFN) a n d  N a t i v e  C o u n c i l  o f
Canada (N CC)  were  opposed,  but  wi l l ing to  negot ia te .

I t  was clear that the federal government did not enjoy
t h e  s u p p o r t  o f  s e v e n  p r o v i n c e s  w i t h  5 0  p e r  c e n t  o f  t h e
populat ion . O n l y  f i v e  p r o v i n c e s  h a d  i n d i c a t e d  t h e i r
s u p p o r t .  M o r e  c a j o l i n g  a n d  c o n v i n c i n g  r e m a i n e d  t o  b e
done.  When the Conference reconvened in  the  af ternoon
o f  t h e  f i r s t  d a y , t h e  P r i m e  M i n i s t e r  s e t  o u t  t o  d o  j u s t
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SI = - t h a t .  H e  p r e s s e d  h a r d  f o r  t h e  f e d e r a l  p r o p o s a l ,  c a l l i n g
f o r “ s i m p l e  d i g n i t y ” f o r  a b o r i g i n a l  p e o p l e s ,  a n d  f o r
s e l f - r e l i a n c e  r a t h e r  t h a n  d e p e n d e n c y .  P r e m i e r  H a t f i e l d
a l s o  p r e s s e d  h a r d , c a l l i n g  f o r  e q u a l i t y  f o r  a b o r i g i n a l
peoples ,  and for  governments  to  exerc ise  leadership .

T h e  P r a i r i e T r e a t y N a t i o n s  A l l i a n c e (PTNA) w a s
a l l o w e d  b y  t h e  A F N  t o  s p e a k  d u r i n g  t h e  a f t e r n o o n .  T h e
P T N A , w h i c h  l a t e r  s p l i t  f r o m  t h e  A F N ,  w a s  f o r m e d  t o
e n a b l e  P r a i r i e  T r e a t y  I n d i a n s  t o  a d d r e s s  t h e i r  d i s t i n c t
concerns. T h e  P T N A  w a s  w o r r i e d  t h a t  c o n s t i t u t i o n a l
c h a n g e s  w o u l d  a f f e c t  t r e a t y  r i g h t s  a d v e r s e l y . P T N A
spokesmen s a i d  t h a t  t h e y  v i e w  s e l f - g o v e r n m e n t  a s  a
t r e a t y  r i g h t , w h i c h  s h o u l d  b e  p u r s u e d i n  b i l a t e r a l
d i s c u s s i o n s  w i t h  t h e  f e d e r a l  g o v e r n m e n t .  T h e y  w e r e
o p p o s e d  t o  p r o v i n c i a l  i n v o l v e m e n t  i n  t h e  p r o c e s s ,  a s  i t
a f f e c t s  t r e a t y  I n d i a n  p e o p l e .  T h e  P T N A  h a d  t r i e d ,
u n s u c c e s s f u l l y ,  t o obta in s e p a r a t e and official
r e p r e s e n t a t i o n  a t  t h e  C o n f e r e n c e ,  a s  t h e  M N C  h a d  d o n e
i n  1 9 8 2 .  PTNA m e m b e r s  w e r e  a c t i v e l y  l o b b y i n g  t o  b e
of f ic ia l ly  represented at  the  next  meet ing.

A s  t h e  a f t e r n o o n  w o r e  o n ,  t h e  d e b a t e  b e c a m e  m o r e
h e a t e d .  N e a r  t h e  e n d , MNC spokesman Fred House and
B r i t i s h  C o l u m b i a  P r e m i e r  B i l l  B e n n e t t  w e r e  i n v o l v e d  i n
a n  u n p l e a s a n t  e x c h a n g e . T h e  s p i r i t  o f  g o o d w i l l  a n d
c o - o p e r a t i o n  w a s  v i s i b l y  d i s s i p a t i n g .  A t  t h a t  t i m e ,  t h e
P r i m e  M i n i s t e r  s u g g e s t e d  t h a t  t h e  C o n f e r e n c e  b r e a k  f o r
t h e  a f t e r n o o n . An evening meet ing of  abor ig ina l  leaders
and government  Min isters  and advisors  was charged wi th
attempting to f ind an accommodation.

Reports  f i l ter ing out  that  evening suggested that  the
Ministers ’ p r i v a t e  m e e t i n g  w i t h  a b o r i g i n a l  l e a d e r s  w a s
e v e n  m o r e  a c r i m o n i o u s  t h a n  t h o s e  d i s c u s s i o n s h e l d  i n
public in the late afternoon. No compromise solution was
reached,  and emot ions were  running h igh.

W h e n  t h e  P r i m e  M i n i s t e r  r e c o n v e n e d  t h e  C o n f e r e n c e
o n  t h e  m o r n i n g  o f  t h e  s e c o n d  d a y ,  h e  b e g a n  b y  a s k i n g
al l  par t ies  to  avoid  making in f lammatory  s ta tements ,  and
instead to  search for  an honorable  compromise.  He then
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a s k e d  h i s  M i n i s t e r  o f I n d i a n  A f f a i r s  a n d  N o r t h e r n

S$. - Development , David  Crombie , w h o  h a d  b e e n  s o m e w h a t
removed from the heat of the debate, to make yet another
ef for t  to  draf t  a  compromise accord on se l f -government ,
tak ing into  considerat ion the  v iews expressed dur ing the
p r e v i o u s  e v e n i n g . He was to report back to the
Conference as soon as he had completed his task. In the
meantime, discussions would proceed on agenda items two
a n d  t h r e e , sexual equality and a mandate for continuing
negot ia t ions.

I n  i n t r o d u c i n g  t h e  e q u a l i t y  i t e m ,  t h e  P r i m e  M i n i s t e r
stated that  the  Conference would address sexual  equal i ty
o n l y ,  a n d  n o t  e q u a l i t y  a m o n g  a b o r i g i n a l  p e o p l e s  ( i .  e . ,
e q u a l  r i g h t s  f o r  I n d i a n , Inuit a n d  M e t i s  p e o p l e s ) .  W i t h
a  v i e w  t o  c l e a r i n g  u p  t h e  m a t t e r  o n c e  a n d  f o r  a l l ,  t h e
P r i m e  M i n i s t e r r e f e r r e d to the var ious proposed
amendments under consideration, which he had tabled the
previous day.  19 Most  par t ies  were  in  agreement  that  the
m a t t e r  b e  c l a r i f i e d . T h e  P r i m e  M i n i s t e r  a n n o u n c e d  t h a t
E m p l o y m e n t  a n d  I m m i g r a t i o n  M i n i s t e r  F l o r a  M a c D o n a l d
w o u l d  c h a i r  a  m e e t i n g o f  g o v e r n m e n t  M i n i s t e r s a n d
a b o r i g i n a l  l e a d e r s  o n  t h e  s u b j e c t ,  t o  b e  c o n v e n e d  t h a t
morning. F o r  r e a s o n s  w h i c h  a r e  n o t  y e t  c l e a r ,  t h e
meet ing never  took p lace.

On the  subject  o f  cont inuing negot ia t ions,  the  Pr ime
M i n i s t e r  s p o k e  o f  t h e  n e e d  “ t o  d o  o u r  h o m e w o r k ” ,  a n d
spoke to the federal  proposal of two ministerial  meetings
p e r  y e a r in a d v a n c e  o f  t h e  1 9 8 7  F i r s t  M i n i s t e r s ’
C o n f e r e n c e  (FMC) .  On the issue of an FMC in 1986, the
Prime Minister proposed that this be determined at a later
d a t e . A l b e r t a a d o p t e d  a similar posit ion. Premier
Lougheed a lso suggested that  the  Pra i r ie  Treaty  Nat ions
A l l i a n c e  (PTNA) b e  i n v i t e d  t o  a l l  f u t u r e  c o n f e r e n c e s .
Mani toba had no object ion to  the  PTNA a t t e n d i n g  f u t u r e
conferences, whi le o t h e r g o v e r n m e n t s o f f e r e d  n o
response.

A  n u m b e r  o f  p a r t i e s  s u p p o r t e d  a n  F M C  i n  ’ 8 6 ,
inc luding New Brunswick , t h e  N o r t h w e s t  T e r r i t o r i e s ,  t h e
ICNI a n d  t h e  NCC. T h e  ICNI n o t e d ,  h o w e v e r ,  t h a t  t h e
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SI . . - o n g o i n g  p r o c e s s  d e p e n d s  u p o n reaching a g r e e m e n t  o n
a b o r i g i n a l  s e l f - g o v e r n m e n t . There  must  be  something to
be ongoing about.  The NCC also added a caveat:  national
abor ig ina l  organizat ions must  be  involved in  negot ia t ions
at the local level.

C l O C K  In the atternoon, Uavlcl
t h e  f i n a l  f e d e r a l  a t t e m p t  a t  a
n e w l y - p r o p o s e d  a c c o r d  incorpo  -
changes. G o n e  w a s  t h e  consti -
governments t o  p a r t i c i p a t e  i n

F ina l ly , at three o’ ‘ ‘ “ “’ ‘“
-.,

C r o m b i e  e m e r g e d  w i t h
p r o p o s e d  a c c o r d .  T h e
r a t e d  s e v e r a l  i m p o r t a n t
tutional c o m m i t m e n t  o f
negot ia t ions leading to  abor ig ina l  se l f -government  agree-
ments, a  c r u c i a l  e l e m e n t  t o  t h e  a b o r i g i n a l  p e o p l e s .  in-
cluded was a  non-derogat ion c lause to  protect  the  r ights
of the aboriginal peoples of Canada .20 In other respects,
t h e  n e w l y - p r o p o s e d  a c c o r d  w a s  s i m i l a r  t o  t h a t  t a b l e d  a
day ear l ier  by  the  Pr ime Min is ter .

React ion to  the  federa l  accord was st ructured by the
P r i m e  M i n i s t e r  s o  t h a t  p r o v i n c i a l  g o v e r n m e n t s  w o u l d
r e s p o n d  f i r s t .  D u r i n g  a  f e w ,  w e l l - t i m e d  c o f f e e  breaks,
the Prime Minister had spoken privately to provincial  and
abor ig ina l  leaders , i n  a n  a t t e m p t  t o  l e v e r  t h e i r  s u p p o r t
for  the  la test  federa l  proposal .  Abor ig ina l  leaders  wanted
t o  h e a r  t h e  r e a c t i o n s  o f  p r o v i n c i a l  g o v e r n m e n t s  b e f o r e
giv ing the i r  own responses.

In  order  to  demonstrate  that  momentum was bui ld ing
for  the  new accord, the  Pr ime Min is ter  f i rs t  ca l led  upon
Saskatchewan and Nova Scotia to respond. They had been
mildest in their  opposit ion to the init ial  federal  proposal,
a n d  h a d  i n d i c a t e d  t h e i r  w i l l i n g n e s s  t o  b e  c o n v i n c e d ,
should some revisions be made, to support i t .

T h e  n e w  a c c o r d  i n c o r p o r a t e d  c h a n g e s  t h a t  w e r e
s u g g e s t e d  b y  S a s k a t c h e w a n  d u r i n g  t h e  e v e n i n g  m e e t i n g
t h e  n i g h t  b e f o r e . “Where agreements b e t w e e n  t h e
abor ig ina l people and t h e  f e d e r a l and provinc ia l
g o v e r n m e n t s  a r e  c o n c l u d e d  a n d  r a t i f i e d  b y  [ P a r l i a m e n t
a n d ]  l e g i s l a t u r e s ,  t h e  r i g h t s  t o  s e l f - g o v e r n m e n t  o f
a b o r i g i n a l  p e o p l e  a r e recognized and affirmed. . . .The
c h a n g e  t h a t  w e  r e c o m m e n d e d  t o  t h e  f e d e r a l  p r o p o s a l ” ,
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~ s a i d  P r e m i e r  D e v i n e , ‘ w a s  to m o v e  t h e  c o m m i t m e n t  t o

Si ~~ - p a r t i c i p a t e  i n negotiat ions o u t o f  t h e  c o n s t i t u t i o n a l
amendment and place it into the attached political accord.
G o v e r n m e n t s  w i l l  p a r t i c i p a t e  i n  n e g o t i a t i o n s  d i r e c t e d
t o w a r d  c o n c l u d i n g  a g r e e m e n t s  t h a t  c o u l d  r e s u l t  i n  t h e1
const i tut ional  protect ion for  the  agreed upon r ights .  “21

I T h i s  w o u l d  h a v e  t h e  e f f e c t  o f  r e m o v i n g  t h e  p o s s i b i l i t y
of  court  chal lenges on the  way in  which se l f -government
agreements a r e  n e g o t i a t e d . B a s e d  o n  t h e s e  c h a n g e s ,
Saskatchewan decided to  support  the  new accord.,

P r e m i e r  B u c h a n a n  o f  N o v a  S c o t i a  e c h o e d  t h i s  v i e w ,
v o i c e d  h i s  s u p p o r t , a n d  a r g u e d t h a t  t h e  a g r e e m e n t
should be concluded today. Newfoundland also expressed
s u p p o r t .

I

Premier  Mi l ler  o f  Ontar io , to  the  obvious surpr ise  of
t h e  P r i m e  M i n i s t e r , s a i d  t h a t  w h i l e  h e  w a s  g e n e r a l l y
s u p p o r t i v e , he would hold his f inal  decision unti l  he had
h e a r d  t h e  v i e w s  o f  t h e  a b o r i g i n a l  l e a d e r s .  O n t a r i o  w a s
n o t  a b o u t  t o  s u p p o r t  a  p r o p o s a l  w h i c h  t h e  a b o r i g i n a l
p e o p l e s  c o u l d  n o t  a c c e p t . Mani toba and Pr ince Edward
I s l a n d  a r t i c u l a t e d  p o s i t i o n s  a l l i e d  w i t h  O n t a r i o .  P r e m i e r
H a t f i e l d  o f  N e w  B r u n s w i c k ,  i n  a  s i m i l a r  v e i n ,  s a i d  t h a t
whi le  the  accord was not “ g o o d  e n o u g h ” ,  i t  w a s  b e t t e r
t h a n  n o t h i n g .

B r i t i s h  C o l u m b i a  P r e m i e r  B e n n e t t  e x p r e s s e d  c o n c e r n
t h a t  t h e  a c c o r d  c o u l d  l e a d  t o  s o v e r e i g n  a b o r i g i n a l
governments . H e  t h e n  t a b l e d  a  p r o p o s a l  w h i c h  w o u l d
fur ther  weaken the la test  draf t  accord.  22  He asked h is
M i n i s t e r  o f  I n t e r g o v e r n m e n t a l  R e l a t i o n s ,  G a r d e  G a r d o m ,
t o  s p e a k  t o  t h e  B r i t i s h  C o l u m b i a  p r o p o s a l .  M r .  G a r d o m
w e n t  o n  a t  s o m e  l e n g t h  q u o t i n g  f r o m  A F N  d o c u m e n t s
concerning sovereignty and aboriginal t i t le.  He concluded
b y  s t a t i n g  t h a t  t h e  n o t i o n  o f  d e l e g a t e d  p o w e r s  i s
repugnant  to  abor ig ina l  peoples .

P r e m i e r  Lougheed  s a i d  t h a t  h e  w o u l d  n o t  s i g n  a n
accord that day, b u t  w o u l d  g e t  b a c k  t o  t h e  P r i m e  M i n i s t e r
at  a  la ter  date . T r e a t y  I n d i a n s ,  h e  o b s e r v e d ,  w e r e  n o t
a t  t h e  n e g o t i a t i n g  t a b l e . T h e  P T N A  h a d  e x p r e s s e d  t h e
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I
SI view that  se l f -government  is  a  t reaty  r ight .  The Premier
.- wanted to  ta lk  to  the  PTNA before  g iv ing h is  response.

He a lso wanted to  obta in  legal  advice ,  and restated h is
v i e w  t h a t  t h e r e  a r e o n l y t w o  s o v e r e i g n  o r d e r s  o f
government  in  Canada.

N e i t h e r  c o u l d  t h e  N o r t h w e s t  T e r r i t o r i e s  s u p p o r t  t h e
d r a f t  a c c o r d , b u t  f o r  q u i t e  d i f f e r e n t  r e a s o n s .  T h e
proposal  d id  not  go far  enough.

I t  w a s  t i m e  t o  h e a r  t h e  r e a c t i o n  o f  t h e  a b o r i g i n a l
peoples’ organizat ions. T h e  A s s e m b l y  o f  F i r s t  N a t i o n s
s t a t e d  t h a t  i t  c o u l d  n o t  a c c e p t  t h e  p r o p o s a l .  W h a t  w a s
required was the  immediate  const i tu t ional  recogni t ion of
t h e right to s e l f - g o v e r n m e n t , wi th negot ia ted
s e l f - g o v e r n m e n t agreements l a t e r  e n t r e n c h e d  i n  t h e
const i tut ion. I n  t h e  l a t e s t  f e d e r a l  d r a f t ,  t h e r e  w a s  n o
const i tut ional  commitment  for  governments  to  negot ia te ,
or to “cons titutionalize” s e l f - g o v e r n m e n t  a g r e e m e n t s .
Moreover ,  the  federa l  proposal  would  a l low provinces to
veto  b i la tera l  agreements  between Indian Nat ions and the
f e d e r a l  g o v e r n m e n t . I n  a n  i n s i g h t f u l  a n a l y s i s ,  A F N
N o r t h e r n  v i c e - P r e s i d e n t  G e o r g e  E r a s m u s  o b s e r v e d  t h a t
t h e  f e d e r a l  p r o p o s a l  a p p e a r e d  t o  b e  a i m e d  m o r e  a t
achiev ing f e d e r a l - p r o v i n c i a l consensus than at
e n t r e n c h i n g abor ig ina l s e l f - g o v e r n m e n t  i n  t h e  c o n s t i -
t u t i o n .

T h e  A F N  t h o u g h t  t h a t  t h e  f e d e r a l  p r o p o s a l ,  i f
accepted, w o u l d  e r o d e Indian r i g h t s . In its view,
s e l f - g o v e r n m e n t  i s  a n  i n h e r e n t  ( a l b e i t  u n d e f i n e d )  r i g h t
i n  s e c t i o n  3 5 ( l ) .  T h e  p r o p o s e d  a c c o r d  w a s  n o n - b i n d i n g
and non- just i f iab le .  [n  any case,  de legated author i ty  was
n o t  e n o u g h . T h e  A F N  c o n c l u d e d  b y  s a y i n g  i t  w o u l d
r e c o n s i d e r  i t s  p a r t i c i p a t i o n i n  t h e  s e c t i o n  3 7  p r o c e s s ,
w i t h  a v i e w  t o  g o i n g b a c k  t o  a  b i l a t e r a l ( I n d i a n
N a t i o n - f e d e r a l  g o v e r n m e n t )  p r o c e s s .

T h e  P r a i r i e  T r e a t y  N a t i o n s  A l l i a n c e ,  i n  r e s p o n s e  t o
Premier Lough eed’s earl ier statements,  said that i t  would
s t r o n g l y s u p p o r t  t h e  a c c o r d , i f  a  b i l a t e r a l  ( f e d e r a l
g o v e r n m e n t - T r e a t y  N a t i o n s )  p r o c e s s  w e r e  a d d e d  t o  i t .
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I n  p r i v a t e  d i s c u s s i o n , t h e  P r i m e  M i n i s t e r  h a d  g i v e n
Metis National Council  leader Jim Sinclair  an undertaking
t h a t  h e  w o u l d  m e e t  w i t h  M e t i s  a n d  n o n - s t a t u s  I n d i a n
people to discuss their  part icular concerns. In a separate
meet ing wi th  leaders  f rom the Nat ive  Counci l  o f  Canada,
t h e  P r i m e  M i n i s t e r  a g r e e d  t h a t  t h e s e  d i s c u s s i o n s  w o u l d
i n c l u d e  t h e  i s s u e  o f  a  l a n d  b a s e . B a s e d  o n  t h e s e
assurances, t h e  M N C  a n d  t h e  N C C  s u p p o r t e d  t h e
proposed federa l  accord.

T h e  Inuit C o m m i t t e e  o n  N a t i o n a l  I s s u e s  e q u i v o c a t e d ,
s t a t i n g  t h a t  i t  c o u l d  n o t “ s a y  y e s ” w i t h o u t  c o n s u l t i n g
Inuit p e o p l e . T h e  p o l i t i c a l  c o m m i t m e n t  t o  n e g o t i a t e ,  i t
s u g g e s t e d , should  be  in  the  const i tu t ion. T h e r e  w e r e
also concerns that the accord might alter section 91 (24),
and af fect  federa l  responsib i l i ty  for  the  Inuit.

As the af ternoon drew to  a close, i t  b e c a m e  a p p a r e n t
that  consensus had not  been achieved.  Al though the  new
a c c o r d  e n j o y e d  t h e  s u p p o r t  o f  s e v e n  p r o v i n c e s , th is
s u p p o r t r e s t e d  u p o n t h e  u n w r i t t e n  p r o v i s o  t h a t  t h e
accord also be acceptable to aboriginal peoples. Only the
M N C  a n d  t h e  NCC s u p p o r t e d  i t .  T h e  AFN h a d  r e j e c t e d
it  and the ICNI, a l t h o u g h  c r i t i c a l ,  n e e d e d  m o r e  t i m e  t o
c o n s i d e r  i t s  p o s i t i o n . T h e  a c c o r d  h a d  b e e n  “ w a t e r e d
down” i n  o r d e r  t o  s e c u r e  a d e q u a t e  p r o v i n c i a l  s u p p o r t ,
and in  doing so, a d e q u a t e  a b o r i g i n a l  s u p p o r t  h a d  b e e n
lost.

T h e  P r i m e  M i n i s t e r  w a s  i n  a n  a w k w a r d  p o s i t i o n .  I f
he  pressed hard on the  accord in  the  face of  opposi t ion
from both the  AFN and the  ICNI, s u p p o r t  f r o m  O n t a r i o ,
P r i n c e  E d w a r d  I s l a n d , M a n i t o b a  a n d  N e w  B r u n s w i c k
would  l ike ly  be  wi thdrawn. The Prime Minister announced
that he would not proceed unilateral ly.  Instead, decisions
w o u l d  b e  h e l d  i n  a b e y a n c e  f o r  s o m e  s i x  w e e k s ,  u n t i l  a
meeting of Ministers and aboriginal leaders was convened.
This would allow time for the ICNI to consult its
c o n s t i t u e n t s , Premier Lougheed to consult  the PTNA and
seek legal  advice , and the AFN and the Brit ish Columbia
g o v e r n m e n t  t o r e c o n s i d e r  t h e i r  p o s i t i o n s . T h e  P r i m e
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SI M i n i s t e r  t h e n a b r u p t l y a d j o u r n e d t h e Conference,

..- shocking most  par t ic ipants .

A t  t h e  r e c e p t i o n  h e l d  i m m e d i a t e l y  following  t h e
C o n f e r e n c e , d e l e g a t e s  f r o m  a l l  p a r t i e s  w e r e  w o n d e r i n g
a l o u d  a t  w h a t  h a d  h a p p e n e d . N o t h i n g  c o n c r e t e  h a d
emerged f rom the  meet ing, even on the  agenda i tems of
sexual equality and a mandate for continuing discussions,
o n  w h i c h  t h e r e  a p p e a r e d  t o  b e  w i d e s p r e a d  c o n s e n s u s .
T h e  C o n f e r e n c e  h a d  n o t  s u c c e e d e d ,  b u t  n e i t h e r  h a d  i t
fa i led . I t  had s imply  put  of f  the  decis ions.  The wisdom
o f  t h e  P r i m e  M i n i s t e r ’ s  j u d g e m e n t  i n  t h i s  r e g a r d  w a s
openly debated. Should he have forced the issue, gett ing
t h e  s i g n a t u r e s o f  a t  l e a s t  s o m e  p a r t i e s ,  o r  w o u l d  t h i s
h a v e  f o r c e d  s o m e  p r o v i n c e s  t o  b a c k  a w a y  f r o m  t h e
proposed a c c o r d ?  W a s  t h e  s i x  w e e k  d e l a y  a  c l e v e r
negot ia t ing tact ic  of  a  seasoned mediator ,  dur ing which
t i m e  a  c o n s e n s u s  c o u l d  b e  f o r g e d ?  O r  w a s  i t  a  f o o l i s h
mistake, which would al low t ime for provinces, out of the
glare of television l ights, to  reconsider  the i r  support  and
d r a f t  n u m e r o u s a m e n d m e n t s  t o  t h e  f e d e r a l  p r o p o s a l ,
p o s s i b l y  t o  w a t e r  i t  d o w n  e v e n  f u r t h e r ? A l t e r n a t i v e l y ,
could  i t  have been a  shrewd pol i t ica l  tact ic ,  des igned to
a v o i d  i n v o l v i n g  t h e  P r i m e  M i n i s t e r  i n  a  “ f a i l e d ”  F i r s t
Min isters ’  Conference?

Although a “saleable package” acceptable to al l  part ies
h a d  n o t  e m e r g e d ,  t h e  C o n f e r e n c e  d i d  n o t  e n d  i n
a c r i m o n y ,  a s  d i d  t h e  1 9 8 4  F M C . Perhaps it  was a sign
o f  m a t u r a t i o n  a n d  u n d e r s t a n d i n g ,  b u t  d e l e g a t e s  s e e m e d
t o  u n d e r s t a n d  w h y  t h e i r  c o l l e a g u e s  o n  “ t h e  o t h e r  s i d e ”
o f  a n  i s s u e  t o o k  t h e  p o s i t i o n  t h e y  d i d .  Inuit d e l e g a t e s
understood why Met is  leaders  fe l t  that  they had to  agree
to  the  proposed accord. Met is  de legates  understood why
the Indian leaders  could  not  agree .  And Indian de legates
u n d e r s t o o d  t h e  lnuit decision to consult  their  people.

M o r e o v e r , t h e r e  h a d  b e e n some movement b y
provinc ia l g o v e r n m e n t s  o n  t h e  i s s u e  o f  a b o r i g i n a l
s e l f - g o v e r n m e n t . The Governments  of  Newfoundland and
P r i n c e  E d w a r d  I s l a n d  h a d  s u p p o r t e d  t h e  i n i t i a l  f e d e r a l
d r a f t  a c c o r d ,  w h i l e  t h e  G o v e r n m e n t s  o f  Nova S c o t i a  a n d
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I
S a s k a t c h e w a n  h a d  s u p p o r t e d  t h e  f i n a l  “ S a s k a t c h e w a n
draft” (which did not “cons titutionalize”  the  negot ia t ion
process) . I t  would  be  d i f f icu l t  for  these governments  to
“ b a c k  d o w n ”  f r o m  t h e i r p u b l i c l y - s t a t e d posit ions.
P r e s s u r e ,  i n  f a c t , would  be  fe l t  in  exact ly  the  opposi te
di rect ion,  to  y ie ld  just  a  l i t t le  more  in  the  in terests  of
achieving accommodation.

Dur ing the  next  two months,  arms were  to  be  twisted
a n d  t h e  a b o r i g i n a l  b o d y  p o l i t i c  c o n s u l t e d .  T h e  o n l y
o b l i g a t i o n  o n  t h e  p a r t  o f  g o v e r n m e n t s  b e y o n d  t h e  M a y
Ministers’ m e e t i n g  w a s  o n e  f u r t h e r  F M C ,  t o  b e  h e l d
b e f o r e  A p r i l  1 7 t h ,  1 9 8 7 .  A  g r e a t  d e a l  w a s  a t  s t a k e  f o r
the  abor ig ina l  peoples .

.
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5  A N T I C L I M A X

T h e  f o l l o w - u p  m e e t i n g o f  f e d e r a l , prov inc ia l and
t e r r i t o r i a l  g o v e r n m e n t  M i n i s t e r s  a n d  a b o r i g i n a l  l e a d e r s
was not  he ld  in  la te  May,  as  or ig ina l ly  proposed,  but  on
J u n e  5 t h  a n d  6 t h .  T h e  m o o d  p r i o r  t o  t h e  m e e t i n g  w a s
not  opt imist ic . A  M e m o r a n d u m  t o  C a b i n e t  f r o m  D e p u t y
P r i m e  M i n i s t e r  E r i c  N i e l s e n ,  s u m m a r i z i n g  t h e  R e p o r t  o f
the  Min ister ia l  Task Force on Nat ive  Programs,  had been
leaked to  the  publ ic . T h e  R e p o r t  w a s  p a r t  o f  t h e  l a r g e r
M i n i s t e r i a l  T a s k  F o r c e  o n P r o g r a m  R e v i e w ,  p o p u l a r l y
known as the  Nie lsen Task Force.  Among other  changes,
the  Memorandum recommended s igni f icant  cuts  to  nat ive
p r o g r a m s . Al though t h e Prime Minis ter p u b l i c l y
r e p u d i a t e d  m e d i a  r e p o r t s  o n  t h e  i s s u e ,  a n d  s t a t e d  t h a t
t h e r e  w o u l d  b e  n o  c u t s  t o  n a t i v e  p r o g r a m s ,  s u s p i c i o n
remained. Aside f rom th is  event ,  very  l i t t le  had changed
d u r i n g  t h e  i n t e r v e n i n g  t w o  m o n t h s  b e t w e e n  t h e  e n d  o f
the  F i rs t  Min isters ’  Conference and the  beginning of  the
M i n i s t e r i a l  m e e t i n g .  T h e  s t a r k  s e t t i n g  o f  a  T o r o n t o
ai rpor t  hote l , and a meeting devoid of any social function
such as a recept ion, somehow seemed a p p r o p r i a t e .
Expectat ions were  low, and they were  to  be  met  fu l ly .

F e d e r a l  J u s t i c e  M i n i s t e r  J o h n  Crosbie, w h o  c h a i r e d
the meet ing,  p icked Up on the morning of  June 5th  where
t h e  F i r s t  M i n i s t e r s ’  C o n f e r e n c e  (FMC) had le f t  o f f .  The
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same four  i tems were  on the  agenda,  he  noted,  and the
SII same two proposed accords –  t h e  i n i t i a l  f e d e r a l  d r a f t ,. . -

and the  “Saskatchewan draf t”  ( the  one under  d iscussion
at the close of the FMC) –  were  on the  table .  The la t ter
had a  new non-derogat ion c lause.

M r .  Crosbie  b e g a n  b y  a s k i n g  p a r t i e s  w h e t h e r  t h e y
had a l tered the i r  respect ive  posi t ions on abor ig ina l  self-
g o v e r n m e n t  d u r i n g  t h e  i n t e r r e g n u m . T h e  Inuit C o m -
mit tee  on Nat ional  Issues responded f i rs t .  The ICNI h a d
u s e d  t h e  t w o - m o n t h  i n t e r v a l  t o  c o n s u l t  i t s  c o n s t i t u e n t s
o n  t h e  “ S a s k a t c h e w a n  d r a f t ” .  ICNI C o - C h a i r p e r s o n  Ze-
b e d e e  Nungak  announced that the ICNI could not support
i t , a n d  t h a t  a  p o l i t i c a l  a c c o r d  w a s n o t  e n o u g h .  T h e
commitment to negotiate self-government agreements must
be in the constitution. M o r e o v e r ,  t h e  ICNI also felt  that
there  should  be  a  mutual  r ight  to  ra t i fy  abor ig ina l  self-
g o v e r n m e n t  a g r e e m e n t s  ( a p p r o v a l  b y  a b o r i g i n a l  p e o p l e s
a n d  f e d e r a l  a n d / o r  r e s p e c t i v e  p r o v i n c i a l  g o v e r n m e n t s )  .
[n a d d i t i o n , i t  had some concerns regarding a  mul t i - la -
t e r a l  r a t i f i c a t i o n  p r o c e s s ( i n v o l v i n g  a l l  p r o v i n c e s )  f o r
se l f -government  agreements ,  which i t  re ferred to  as  the
“ p r o v i n c i a l  v e t o ” . U n d e r  s u c h  c o n d i t i o n s ,  f o r  e x a m p l e ,
p r o v i n c i a l  g o v e r n m e n t s  c o u l d  “ v e t o ”  f e d e r a l - a b o r i g i n a l
g o v e r n m e n t  a g r e e m e n t s i n  t h e  N o r t h w e s t  T e r r i t o r i e s ,
federa l  -lndian Nat ion agreements  on Indian reserves,  or
t r ipar t i te  ( federa l  -provinc ia l -abor ig ina l )  agreements  in  a
par t icu lar  province.

T h e  p o l i t i c a l  s i t u a t i o n  o f  t h e  Y u k o n  g o v e r n m e n t  h a d
c h a n g e d  a s  w e l l , t h e  r e s u l t  o f  a  t e r r i t o r i a l  g e n e r a l
e lect ion on May 13th .  Tony Peniket t ,  Government  Leader
of  the  newly-e lected NDP minor i ty  ter r i tor ia l  government ,
indicated that  whi le  h is  new administ ra t ion had not  yet
formed detai led policy posit ions on these issues, he was
w i l l i n g  t o  d i s c u s s  a b o r i g i n a l  s e l f - g o v e r n m e n t  w i t h  b o t h
a b o r i g i n a l  a n d  n o n - a b o r i g i n a l  p e o p l e  i n  t h e  Y u k o n .  T h e
“one-government” approach of  the  former  administ ra t ion
would  be  unl ike ly  to  surv ive  a  pol icy  rev iew by the  new
N D P  g o v e r n m e n t .  M r . Peniket t  a lso used the  occasion
t o  a n n o u n c e t h a t  h i s  g o v e r n m e n t  w o u l d  d e a l  w i t h
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SI abor ig ina l constitutional issues b e f o r e addressing
..- p r o v i n c e - h o o d  f o r  t h e  Y u k o n .

T h e  G o v e r n m e n t  o f  A l b e r t a  h a d  a l s o  t a k e n  t h e
o p p o r t u n i t y , d u r i n g  t h e  t w o  m o n t h  i n t e r i m ,  t o  c o n s u l t
t h e  P r a i r i e  T r e a t y  N a t i o n s  A l l i a n c e ,  a n d  t o  s e e k  l e g a l
advice  on the “ S a s k a t c h e w a n  d r a f t ”  .  T h e  P T N A  w i s h e d
to enter  in to  b i la tera l  negot ia t ions wi th  the  Government
of  Canada,  f lowing f rom the  specia l  re la t ionship  between
t r e a t y  I n d i a n s  a n d  t h e  f e d e r a l  g o v e r n m e n t ,  t o  e n t r e n c h
t r e a t y  r i g h t s  ( i n c l u d i n g  t h e  r i g h t  t o  s e l f - g o v e r n m e n t )  i n
t h e const i tut ion. Mi l t Pahl, t h e  A l b e r t a Min is ter
responsible f o r  N a t i v e  A f f a i r s , indicated t h a t  h i s
government would respect the wishes of the PTNA in this
r e g a r d . O n  l e g a l  g r o u n d s  w h i c h  h e  d i d  n o t  e l a b o r a t e ,
h o w e v e r ,  A l b e r t a  c o u l d  n o t  s u p p o r t  t h e  “ S a s k a t c h e w a n
d r a f t ” .

O n  t h e  i s s u e  o f  a b o r i g i n a l  s e l f - g o v e r n m e n t ,  A l b e r t a
was heading in a different direction. The Alberta Minister
t a b l e d  a t  t h e  m e e t i n g ,  A  R e s o l u t i o n  C o n c e r n i n g  a n
A m e n d m e n t  to the A/berta Act, w h i c h  w o u l d  g r a n t  t i t l e
i n  f e e  s i m p l e  f o r  M e t i s  S e t t l e m e n t  l a n d s  t o  S e t t l e m e n t
Metis peoples. 23 This  would  be  accompl ished through
section 43 of the Const i tut ion Act ,  7982,  w h i c h  r e q u i r e s
the consent  of  the  Alber ta  Legis la ture  and the Canadian
Parl iament.  The land would be held communally by Metis
S e t t l e m e n t  A s s o c i a t i o n s  o r  a p p r o p r i a t e  M e t i s  c o r p o r a t e
ent i t ies , but  would  not  inc lude ownership  of  sub-sur face
minera ls . I n  a d d i t i o n , t h e  l a n d  w o u l d  c o n t i n u e  t o  b e
s u b j e c t  t o  t h e  l e g i s l a t i v e  a u t h o r i t y  o f  t h e  P r o v i n c e  o f
A l b e r t a .  T h e  M e t i s  w o u l d  d e t e r m i n e  f a i r  a n d  d e m o c r a t i c
c r i t e r i a for  membership  in  set t lement  associat ions,  and
for the al location of sett lement lands
Met is  would  a lso be  responsib le  for
g o v e r n i n g  b o d i e s  f o r  m a n a g i n g  t h e
Metis set t lements . T h e  r e s o l u t i o n
approved in  the  Alber ta  Legis la ture

T h e  G o v e r n m e n t  o f  A l b e r t a  i s
“ s e l f - g o v e r n m e n t ” w i t h  S e t t l e m e n t

t o  i n d i v i d u a l s .  T h e
devis ing democrat ic

l a n d  a n d  g o v e r n i n g
w a s  d e b a t e d  a n d

on June 3rd ,  1985.

g o i n g  t o  n e g o t i a t e
M e t i s  o n  a  b i l a t e r a l

b a s i s ,  - outs ide the  sect ion 37  process and,  for  the  most
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s“/ p a r t , o u t s i d e  t h e  c o n s t i t u t i o n a l  f r a m e w o r k .  I t  w a s  l e f t

u n s a i d  h o w  n o n - S e t t l e m e n t  M e t i s  w o u l d  b e  a f f e c t e d .  I t
became evident  as  the  meet ing
the “shape of  th ings to  come”
w e l l  – b i l a t e r a l  o r  t r i l a t e r a l
const i tut ional  f ramework.

progressed that  th is  was
i n  o t h e r  j u r i s d i c t i o n s  a s
negotiat ions o u t s i d e  t h e

D u r i n g  t h e  a f t e r n o o n  d i s c u s s i o n  o n  s e l f - g o v e r n m e n t ,
b o t h  O n t a r i o  a n d  B r i t i s h  C o l u m b i a  i n d i c a t e d  t h a t  t h e y
would be commencing discussions with Metis and Indians
r e s p e c t i v e l y , on mat ters  wi th in  the  provinc ia l  sphere  of
j u r i s d i c t i o n . In  Br i t ish  Columbia , negot ia t ions are  about
t o  b e g i n w i t h  t h e  S e c h e l t  I n d i a n B a n d  c o n c e r n i n g
enhanced municipal g o v e r n m e n t powers, inc lud ing
t a x a t i o n . T h e  G o v e r n m e n t  o f Br i t ish C o l u m b i a  i s
advocat ing the  negot ia t ion of  se l f -government  models  to
be implemented by  federa l  and/or  prov inc ia l  leg is la t ion.
I n  t h e  c a s e  o f  s e l f - g o v e r n m e n t  a g r e e m e n t s  w i t h  I n d i a n
b a n d s , these could  then become t reat ies ,  and protected
under section 35 of the C o n s t i t u t i o n  A c t ,  7 9 8 2 .

As the af ternoon wore on, i t  became obvious that  no
c o n s t i t u t i o n a l  a g r e e m e n t  o n abor ig ina l s e l f - g o v e r n m e n t
w a s  i n  t h e  o f f i n g .
agenda item – sexua
— and to the six
t a b l e d  a t  t h e  F M C
d i s c u s s i o n ,  i t  w a s
meeting of off icials,

tit-. Crosbie t u r n e d  t o  t h e  s e c o n d
equal i ty  r ights  for  abor ig ina l  people

a l t e r n a t i v e  a m e n d m e n t s  w h i c h  w e r e
t w o  m o n t h s  e a r l i e r .  A f t e r  a  s h o r t

d e c i d e d  t o  r e f e r  t h e  m a t t e r  t o  a
to be held immediately fol lowing the

close o f  t h e  a f t e r n o o n session. Of f ic ia ls , w i t h o u t  a
mandate to negotiate, mere ly  restated the i r  governments ’
posit ions. N o t  u n e x p e c t e d l y ,  n o  a g r e e m e n t  c o u l d  b e
reached among the  par t ies  a t  the  of f ic ia ls ’  meet ing on a
constitutional amendment.

D a y  t w o  o f  t h e  M i n i s t e r s ’  m e e t i n g  b e g a n  o n  a  m o r e
ominous note  than had day one.  Just ice  Min is ter  Crosbie
announced that the evening meeting of off icials had fai led
t o  r e a c h  a n  a g r e e m e n t  w i t h  r e s p e c t  t o  a  c o n s t i t u t i o n a l
a m e n d m e n t  r e g a r d i n g  s e x u a l  e q u a l i t y .  S i n c e  m i n i s t e r s
w e r e  u n l i k e l y  t o  m a k e  m u c h  p r o g r e s s  o n  t h e  i s s u e ,  t h e
C h a i r m a n  s u g g e s t e d  t h a t  t h e  m e e t i n g  a d d r e s s  t h e  n e x t
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SI agenda i tem – the next steps in the section 37 p r o c e s s

..- b e t w e e n  1 9 8 5  a n d  1 9 8 7  o r ,  a s  h e  p u t  i t ,  “ W h e r e  d o  w e
go from here?”

R e f e r e n c e  w a s  m a d e  t o  t h e  f e d e r a l  p r o p o s a l  o n  t h i s
m a t t e r  t a b l e d  a t  t h e  F M C ,  o n  w h i c h  t h e r e  w a s  n o
disagreement . Two annual  Min is ter ia l  meet ings would  be
h e l d  b e f o r e  t h e  1 9 8 7  F i r s t  M i n i s t e r s ’  C o n f e r e n c e .  T h e
f i rs t  o f  these,  the  Chairman speculated,  might  take  p lace
early in 1986, and would have as one of i ts agenda items
t h e A s s e m b l y  o f F i r s t Nations’ D r a f t Composite
A m e n d m e n t s  t o  t h e  c o n s t i t u t i o n .  2“ T h e  A F N  h a d  t a b l e d
t h e  d r a f t  a m e n d m e n t s a t  t h e  M i n i s t e r i a l  m e e t i n g in
December  1984,  and was annoyed that  they had not  yet
been discussed. I f  enough progress were made, a further
FMC could  be  ca l led  in  1986,  a l though i t  was genera l ly
acknowledged that  th is  was an unl ike ly  development .  In
the meantime, self-government negotiat ions would be led,
o n  t h e  f e d e r a l  s i d e , b y  I n d i a n  A f f a i r s  a n d  N o r t h e r n
Development  Min ister  David  Crombie.

I n  d e s c r i b i n g  t h e s e  n e g o t i a t i o n s ,  M r .  Crombie  s a i d
t h a t  t h e y  w o u l d b e  c o m m u n i t y - l e d ,  c o m m u n i t y - b a s e d
(i. e., l o c a l ) ,  t a i l o r e d  t o  i n d i v i d u a l  c i r c u m s t a n c e s ,  a n d
that  they would take p lace at  a  pract ica l  leve l  and at  a
m e a s u r e d  p a c e . M e e t i n g s  h a d  a l r e a d y  b e e n  h e l d  i n
O n t a r i o and Br i t ish Columbia, and others w e r e
scheduled.

I n  a d d i t i o n , m e e t i n g s  w e r e  t,o b e  h e l d  b e t w e e n  t h e
P r i m e  M i n i s t e r  a n d  t h e  M e t i s  ( M N C  a n d  N C  C ) ,  a n d
between the  Pr ime Minister  and the  PTNA. T h e s e  w e r e
tentat ive ly  scheduled for  the  fa l l .

T h e  f o l l o w - u p  m e e t i n g ,  a s  i t  a d j o u r n e d ,  l i v e d  u p  t o
i ts  advanced b i l l ing . W i d e l y - h e l d  e x p e c t a t i o n s  t h a t  n o
p r o g r e s s  w o u l d  b e  m a d e  w e r e  c o m p l e t e l y  f u l f i l l e d .  T h e
meeting w a s  a n anticl imax t o  t h e  F i r s t  M i n i s t e r s ’
C o n f e r e n c e  h e l d  s o m e  t w o  m o n t h s  e a r l i e r .  A t  t h e  s a m e
time, however,  disappointment was not great.  No one had
expected a  breakthrough . The process would  cont inue
o v e r  t h e  n e x t  t w o  y e a r s , but  in  a  venue largely  outs ide

~ . . ..—..—-.
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N a t i o n a l  C o n f e r e n c e  Centre i n  O t t a w a .  N e g o t i a t i o n s
a b o r i g i n a l  s e l f - g o v e r n m e n t  w o u l d  b e  t a k i n g  p l a c e  a t
loca l ,  reg ional , t e r r i t o r i a l  a n d  p r o v i n c i a l  l e v e l s .  T h e

“ b o t t o m - u p ”  - a p p r o a c h  – that of implementing
s e l f - g o v e r n m e n t p r i o r  t o e n t r e n c h i n g i t in t h e
constitution – would now be given its acid test.

.—— . . .————
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6 C O N C L U S I O N

The outcomes of  negot ia t ions to  date  on abor ig ina l  self-
g o v e r n m e n t , p u r s u a n t  t o  t h e  s e c t i o n  3 7  p r o c e s s ,  a r e
b e i n g  i n t e r p r e t e d  i n  w i d e l y  d i f f e r e n t  w a y s .  W h i l e  t h e y
h a v e  b e e n  l e s s  t h a n  a  s m a s h i n g  s u c c e s s ,  f e w  w o u l d
c o n s i d e r  t h e m  a  f a i l u r e . T h e  n e w “ w i n d o w  o f  o p p o r -
t u n i t y ” ,  a s  i t  i s  c a l l e d ,  i n  i n t e r g o v e r n m e n t a l  r e l a t i o n s ,
i m b u e d  w i t h  a  f r e s h  s p i r i t  o f  f e d e r a l - p r o v i n c i a l  c o o p -
e r a t i o n , has not  c losed.  The new federa l  government  has
b e e n  v i g o r o u s l y  t e s t e d  o n  t h e  i s s u e  o f  a b o r i g i n a l  self-
government and, from the perspective of most observers,
appears to have risen to the occasion.

P r o g r e s s  s i n c e  1 9 8 2  h a s  b e e n  s i g n i f i c a n t . I n  t h a t
y e a r ,  t h e  c o n c e p t  o f  a b o r i g i n a l  s e l f - g o v e r n m e n t  w a s  t h e
s u b j e c t  o f  m u c h  r i d i c u l e ,  b o t h  w i t h i n  g o v e r n m e n t s and
t h e  n o n - a b o r i g i n a l  p o p u l a t i o n  a t  l a r g e .  T o d a y ,  n e g o -
t ia t ions are  underway regarding how to  g ive  i t  form and
substance – “how to do it”. There  has occurred a  gradual
ratchet t ing up of  the  lowest  common denominator ,  o f  the
minimal  government  response to  the  proposals  by  abor i -
g i n a l  p e o p l e s  f o r  s e l f - g o v e r n m e n t .  T h e  “ S a s k a t c h e w a n
draft” accord is now the lowest common denominator.  25
A l t h o u g h  t h e  p r o p o s e d  a c c o r d  r e p r e s e n t e d  s u b s t a n t i a l
m o v e m e n t  o n  t h e  i s s u e , s e c u r i n g t h e  s u p p o r t  o f  t h e
f e d e r a l  g o v e r n m e n t , s e v e n  p r o v i n c i a l  g o v e r n m e n t s  a n d
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! two national aboriginal  peoples’  organizations, i t  was not

SE enough to achieve an accommodation. The cost of reach-.-
ing agreement among the requisite number of federal  and
p r o v i n c i a l  g o v e r n m e n t s  –  t h e  “ w a t e r i n g  d o w n ”  o f  t h e
accord, a n d  d i l u t i n g  t h e  p r o t e c t i o n  o f  a b o r i g i n a l  r i g h t s
–  was too h igh. W h i l e  s u f f i c i e n t  p r o v i n c i a l  g o v e r n m e n t
support  had been won, adequate  abor ig ina l  support  had
b e e n  l o s t .  T h e  s u p p o r t  o f  t h r e e  o r  f o u r  o f  t h e  s e v e n
p r o v i n c i a l  g o v e r n m e n t s , i t  w i l l  b e  r e c a l l e d ,  d e p e n d e d
upon greater – i f  not unanimous – support from the four
aboriginal  peoples’  organizations at the table.

That  there  wi l l  be  costs  involved in  reaching an ac-
commodation on this issue should be obvious. Such costs
are  inherent  in  in tergovernmenta l  negot ia t ions,  and they
wi l l  be  borne by  a l l  s ides , b y  a l l  p a r t i e s  t o  t h e  n e g o -
t ia t ions. What is crucial  in reaching an accommodation is
f inding the  appropr ia te  ba lance,  so  that  the  par t ic ipants
fee l  that  the  costs  involved are  shared in  a  reasonably
equi table  manner . T h e  s e a r c h  f o r  t h a t  b a l a n c e  a n d  t h a t
accommodat ion wi l l  be  an endur ing theme between now
and the  F i rs t  Min isters ’  Conference in  1987.

S o m e  o f  the c o s t  c o n s i d e r a t i o n s ,  w h i l e  s i g n i f i c a n t ,
h a v e  b e e n  k e p t  f a r  f r o m  t h e  p u b l i c  e y e .  T h e r e  i s  f e a r
i n  s o m e  q u a r t e r s  a b o u t  a  p o s s i b l e “ w h i t e  b a c k l a s h ” ,
should some proposals concerning aboriginal self-
government , such as the prospect of addit ional lands for
abor ig ina l  peoples ,  go ahead.  There  is  fear  on the  par t
o f  s o m e  g o v e r n m e n t s t h a t  t h e  c o u r t s  w i l l  i n t e r v e n e  t o
d e t e r m i n e  t h e  c h a r a c t e r ,  t h e  p o w e r s ,  a n d  t h e  c o s t s  o f
abor ig ina l  se l f -government , ra ther  than having these is -
sues s e t t l e d  i n  t h e  p o l i t i c a l  a r e n a .  E v e n  i f  a  p o l i t i c a l
accommodation on s e l f - g o v e r n m e n t c o u l d  b e  r e a c h e d ,
governments  would  remain  concerned about  the  f inancia l
costs involved.

A b o r i g i n a l  p o l i t i c a l  l e a d e r s  h a v e  f e a r s  a s  w e l l .  F o r
m a n y  o f  t h e m , t h e i r  p o l i t i c a l  c a r e e r s  a r e  t i e d  t o  a
“successful” r e s o l u t i o n  o f  t h e  s e l f - g o v e r n m e n t issue.
T h e r e  i s  o f t e n a fine line between a c h i e v i n g  a
“successful” resolution and “sel l ing out” the i r  abor ig ina l
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, SI b i r t h r i g h t . In  terms of  reaching an accommodat ion,  how
.- far  can they go before  they are  repudiated by the i r  own

people? M o r e o v e r , f o r many abor ig ina l peoples ,
s e l f - g o v e r n m e n t  i s  a  n e w  a n d  u n t r i e d  e x p e r i m e n t .  F e a r
o f  t h e  u n k n o w n  a n d  f e a r  o f  f a i l u r e  a r e  a l s o  p r e s e n t .  A t
the  same t ime, t h e  s o c i a l  c o s t s  o f  n o t  a c t i n g ,  o f
s t a t u s - q u o , are al l  too well  known.

Another outcome of negotiations to date has been
s h i f t  i n approach noted e a r l i e r , f r o m  t o p - d o w n
bottom- up. Bilateral and t r i l a t e r a l negotiat ions

t h e

t h e
to
on

a b o r i g i n a l  s e l f - g o v e r n m e n t  w i l l  b e  t a k i n g  p l a c e  o u t s i d e
o f  t h e  c o n s t i t u t i o n a l  f r a m e w o r k . A number  of  provinc ia l
g o v e r n m e n t s , inc lud ing B r i t i s h Columbia, A l b e r t a ,
Saskatchewan, Mani toba, O n t a r i o  a n d  Q u e b e c ,  h a v e
a l r e a d y  i n d i c a t e d  t h e i r  i n t e n t i o n s  i n  t h i s  r e g a r d .  T h e s e
negotiat ions w i l l  n o t  b e  v i e w e d  w i t h o u t  s u s p i c i o n .  T h e
opinion h a s  b e e n  e x p r e s s e d  t h a t  n a t i o n a l  a b o r i g i n a l
l e a d e r s  a r e  p u t t i n g  f o r w a r d  u n r e a l i s t i c  p r o p o s a l s  a n d
making exaggerated c la ims, a n d  t h a t  g o v e r n m e n t s  w o u l d
d o  b e t t e r  t o  n e g o t i a t e  m o r e  l i m i t e d  a g r e e m e n t s  f o r  t h e
d e l i v e r y  o f  s e r v i c e s a t  t h e  l o c a l  o r  p e r h a p s regional
leve l .  Such a  s t ra tegy of  “going d i rect ly  to  the  people”
would  be  reminiscent  of  former  Pr ime Min is ter  Trudeau’s
“New Federal ism”, and his 1981 proposal for a referendum
as par t  o f  a  const i tu t ional  amending formula .  Instead of
b y p a s s i n g  p r o v i n c i a l  g o v e r n m e n t s ,  t h i s  t a c t i c  w o u l d
enta i l  go ing around the  nat ional  abor ig ina l  organizat ions
and leaders , and deal ing d i rect ly  wi th  abor ig ina l  people
at the local level.

It is too early to k n o w  i f  such suspic ion is  warranted.
For now, t h e  f u t u r e  o f abor ig ina l
negotiations is focused at the local level,
const i tut ional  f ramework. T h e  n e x t  y e a r
the move to  a  bot tom-up approach was

s e l f - g o v e r n m e n t
and outside the

wi l l  te l l  whether
a wise one, or

whether part icipants should” ‘have “stayed the course’” in
terms of searching for a constitutional - a m e n d m e n t .

Dur ing the  coming year , consul ta t ions wi l l  take  p
with Metis peoples on the issue of a land base, with

ace
t h e

A s s e m b l y  o f  F i r s t  N a t i o n s  o n  t h e i r  d r a f t  c o m p o s i t e
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constitutional amendments, w i t h t h e  P r a i r i e
Nat ions Al l iance on se l f -government  through the
process, a n d  w i t h  a  l a r g e  n u m b e r  o f  a b o r i g i n a l
on self-government at the community or local Ieve

Treat y
t r e a t y
people
.

T h e  s i g n i f i c a n c e  o f  t h i s  a g e n d a  t o  t h e  n e x t  ( a n d
perhaps f ina l )  F i rs t  Min is ters ’  Conference on Abor ig ina l
C o n s t i t u t i o n a l  M a t t e r s  i n  1 9 8 7  i s  n o t  c l e a r .  S h o u l d
s e l f - g o v e r n m e n t agreements  be successful ly  negot ia ted,
t h e s e  c o u l d  b e  g i v e n  c o n s t i t u t i o n a l  p r o t e c t i o n  i n  1 9 8 7 .
Should  the  bot tom-up approach fa i l ,  however ,  d iscussion
would  l ike ly  re turn  to  the  issue of  entrenching the  r ight
o r p r i n c i p l e  o f abor ig ina l s e l f - g o v e r n m e n t in t h e
const i tut ion. I t  i s  p o s s i b l e ,  o f  c o u r s e ,  t h a t  a g r e e m e n t
on this may not be forthcoming either.

The prospect  of  achiev ing a  const i tut ional  agreement
a t  o r  b e f o r e  t h e  1 9 8 7  F M C  i s  u n c e r t a i n . Trepidat ion
p r e v e n t s u s  f r o m  a n s w e r i n g  t h e  q u e s t i o n :  “ W h a t  i f
nothing happens?”
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Peoples ,  Ot tawa, 2 - 3  A p r i l  1 9 8 5 ,  p .  6 .
C a n a d a ,  Self  -Government for the Aboriginal Peoples:
L e a d  S t a t e m e n t ,  O t t a w a ,  2 - 3  A p r i l  1 9 8 5 , Clcs
Document  800-20/009.
The Prime Minister of Canada, P r o p o s e d  7 9 8 5  A c c o r d
R e l a t i n g  t o  t h e  A b o r i g i n a l  Peopies o f  C a n a d ar F i r s t
Min is ters ’ C o n f e r e n c e , T h e  R i g h t s o f  A b o r i g i n a l
P e o p l e s ,  O t t a w a , 2 - 3  A p r i l  1 9 8 5 ,  p p .  1 - 2  [ e m p h a s i s
added] .
A s s e m b l y  o f  F i r s t  N a t i o n s ,  S p e a k i n g  N o t e s  f o r  Na-
tiona/  Chief,  F i r s t  M i n i s t e r s ’  C o n f e r e n c e  o n  Aborigi -
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12.

13.

14.

15.

16.

17.

nal C o n s t i t u t i o n a l  M a t t e r s ,
CICS Document  800-20/019.
N a t i v e  C o u n c i l  o f  C a n a d a ,
Min is ters ’ C o n f e r e n c e  o n

O t t a w a ,  2 - 3  A p r i l  1 9 8 5 ,

Opening  R e m a r k s ,  F i r s t
A b o r i g i n a l  C o n s t i t u t i o n a l

M a t t e r s ,  O t t a w a ,  2 - 3  A p r i l  1985, CICS D o c u m e n t
800-20/01 8.
O p e n i n g  S t a t e m e n t  b y  T h e  H o n o r a b l e  F r a n k  S .  hlil-
/er, Prem/er of O n t a r i o ,  T h e  F i r s t  M i n i s t e r s ’  C o n -
ference on Abor ig ina l  Const i tut ional  Mat ters ,  Ot tawa,
2  A p r i l  1 9 8 5 ,  C I C S  D o c u m e n t  8 0 0 - 2 0 / 0 0 6  [ e m p h a s i s
added] .
O p e n i n g  S t a t e m e n t  b y  P r e m i e r  Ren& L6vesque,  F i rs t
Min is ters ’ C o n f e r e n c e  o n A b o r i g i n a l  C o n s t i t u t i o n a l
M a t t e r s ,  O t t a w a ,  2 - 3  A p r i l  1 9 8 5 ,  C I C S  D o c u m e n t
800-20/01 4. T h e  R e s o l u t i o n  w a s  t a b l e d  a s  C I C S
D o c u m e n t  8 0 0 - 2 0 / 0 2 5 , t h e a g r e e m e n t  a s Clcs
Document  800-20/024.
Mani toba, O p e n i n g  R e m a r k s  b y  Honourab/e  H o w a r d
Pawley, Q .  C . , P r e m i e r  o f  M a n i t o b a ,  F i r s t  M i n i s t e r s ’
C o n f e r e n c e  o n Abor ig ina l Const i tut ional Issues,
Ot tawa,  2  Apr i l  1985,  CICS D o c u m e n t  8 0 0 - 2 0 / 0 2 0 .
O p e n i n g  R e m a r k s  b y  t h e  H o n .  J o h n  M .  Buchanann,
Premier  of  Nova Scot ia ,  F i r s t  M i n i s t e r s ’  C o n f e r e n c e
o n  A b o r i g i n a l  C o n s t i t u t i o n a l  M a t t e r s , O t t a w a ,  2 - 3
Apr i l  1985,  CICS Document  800-20 /032.
P r i n c e  E d w a r d  I s l a n d , O p e n i n g  S t a t e m e n t  b y  Hon-
orable J a m e s  M .  L e e , F i r s t  M i n i s t e r s ’  C o n f e r e n c e
o n  A b o r i g i n a l  C o n s t i t u t i o n a l  M a t t e r s ,  O t t a w a ,  CICS
Document 800-20/031 .
Saskatchewan, N o t e s  f o r  O p e n i n g  R e m a r k s  b y  T h e
H o n o r a b l e  G r a n t  Devine, First  Min isters ’  Conference
o n  A b o r i g i n a l C o n s t i t u t i o n a l  M a t t e r s ,  O t t a w a ,  2 - 3
Apr i l  1985,  CICS Document  800-20 /030.
O p e n i n g  R e m a r k s  b y  T h e  H o n o r a b l e  W i l l i a m  R .
B e n n e t t , P r e m i e r  o f  B r i t i s h  C o l u m b i a ,  t o  t h e  F i r s t
Min is ters ’ C o n f e r e n c e  o n A b o r i g i n a l Const i tut ional
M a t t e r s ,  O t t a w a ,  2  A p r i l  1 9 8 5 ,  CICS D o c u m e n t
800-20/021 .
Notes for Opening Remarks of The Honourab/e Wi l lard
L .  Phelps, G o v e r n m e n t  L e a d e r  o f  t h e  Y u k o n  T e r r i -
t o r y , F i r s t  M i n i s t e r s ’  C o n f e r e n c e  o n Abor ig ina l
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C o n s t i t u t i o n a l  M a t t e r s ,  O t t a w a ,  2  April 1985, CICS
Document  800-20/034.

1 8 .  Notes f o r  t h e  A d d r e s s  by t h e  H o n o r a b l e  R / c h a r d
Nerysoo, G o v e r n m e n t L e a d e r , N o r t h w e s t
T e r r i t o r i e s , First Ministers’  Conference on Aboriginal
Const i tut ional  Mat ters , O t t a w a ,  2 - 3  A p r i l  1 9 8 5 ,  CICS
Document  800-20/023.

19 .  Canada,  P r o p o s e d  E q u a l i t y  R i g h t s  A m e n d m e n t s  C u r -
r e n t l y  U n d e r  C o n s i d e r a t i o n ,  F i r s t  M i n i s t e r s ’  C o n f e r -
e n c e  o n  A b o r i g i n a l  C o n s t i t u t i o n a l  M a t t e r s ,  O t t a w a ,
2-3 Apri l  1985, CICS D o c u m e n t  8 0 0 - 2 0 / 0 0 8 .

2 0 .  C a n a d a ,  P r o p o s e d  1 9 8 5  A c c o r d  R e l a t i n g  t o  t h e  A b o -
riginal Peoples of Canada, First  Min isters ’  Conference
o n  A b o r i g i n a l C o n s t i t u t i o n a l  M a t t e r s ,  O t t a w a ,  2 - 3
A p r i l  1 9 8 5 ,  C I C S  D o c u m e n t  8 0 0 - 2 0 / 0 4 1 .
Sel f -government  agreements  would  not  derogate  f rom
e x i s t i n g  a b o r i g i n a l  r i g h t s  r e c o g n i z e d  i n  s e c t i o n  3 5
of the C o n s t i t u t i o n  A c t ,  7 9 8 2 .

21. Sas katche’.’~an,  S p e a k i n g  N o t e s :  T h e  S a s k a t c h e w a n
Proposal , F i r s t  M i n i s t e r s ’  C o n f e r e n c e  o n Abor ig ina l
Const i tut ional  Mat ters , O t t a w a ,  2 - 3  A p r i l  1 9 8 5 ,  CICS
Document  800-20 /043,  p .  2  [emphasis  added]  .

22 .  B r i t i s h  C o l u m b i a  P r o p o s a l ,  F i r s t  M i n i s t e r s ’  C o n f e r -
e n c e  o n  A b o r i g i n a l  C o n s t i t u t i o n a l  M a t t e r s , O t tawa ,
2-3 Apri l  1985, CICS D o c u m e n t  8 0 0 - 2 0 / 0 3 5 .

23 .  A lber ta ,  A  R e s o l u t i o n  C o n c e r n i n g  a n  A m e n d m e n t  t o
t h e  A l b e r t a  A c t , F e d e r a l - P r o v i n c i a l  C o n f e r e n c e  o f
M i n i s t e r s  o n Abor ig ina l Const i tut ional M a t t e r s ,
Toronto, 5-6 June 1985, CICS D o c u m e n t  8 3 0 - 1 8 8 / 0 0 9 .
To hold  in  “ fee  s imple” m e a n s  t o  h a v e  a s  a b s o l u t e
p r o p e r t y , and is  the  most  common form of  proper ty
o w n e r s h i p i n  C a n a d a  ( e . g .  ,  f a r m e r s  a n d  h o m e -
owners) .
In  1938,  the  Government  of  Alber ta  set  as ide cer ta in
unoccupied Crown lands for  Met is  people .  There  are
current ly  e ight  Met is  Set t lements ,  located in  nor thern
A l b e r t a , c o m p r i s i n g  1.28 m i l l i o n  a c r e s  o f  l a n d .  I t
i s  e s t i m a t e d  t h a t  4 , 0 0 0  M e t i s  l i v e  o n  t h e s e  s e t t l e -
ments .

2 4 .  A s s e m b l y  o f  F i r s t  N a t i o n s ,  AFN’s D r a f t  C o m p o s i t e
A m e n d m e n t s  ( R e v i s e d  7 3  D e c e m b e r  7 9 8 4 ) ,  F e d e r a l  -
Prov inc ia l  Meet ing of  Min is ters  on Abor ig ina l  Consti -
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tutional  M a t t e r s , Ot tawa,  17-18 December  1984,  CICS
Document 830- 160/008.
The AFN Draf t  Composi te  Amendments  to  the  const i -
t u t i o n  a p p e a r  f a r - r e a c h i n g ,  c o m p a r e d  w i t h  d i s c u s -
sions t o  d a t e  i n  F i r s t  M i n i s t e r s ’  C o n f e r e n c e s .
I n c l u d e d , f o r  e x a m p l e , a r e  t h e  r e c o g n i t i o n  a n d
guarantee of “sovereign t i t le”,  “the ownership of and
jur isd ic t ion over  a l l  land and r e s o u r c e s  w i t h i n  t h e
t r a d i t i o n a l  t e r r i t o r i e s  o f  e a c h  F i r s t  N a t i o n ” ,  t h e
p r o v i s i o n  o f “ f isca l  resources to  F i rs t  Nat ion Gov-
e r n m e n t s ” , a n d  t h e  c o m m i t m e n t  o f  g o v e r n m e n t s  t o
negot ia te  t reat ies  wi th  those F i rst  Nat ions now wi th-
o u t  t r e a t i e s .

2 5 .  T h e  G o v e r n m e n t  o f  A l b e r t a ,  a s  i n d i c a t e d  e a r l i e r ,
d o e s  n o t  s u p p o r t  t h e  “ S a s k a t c h e w a n  d r a f t ”  a n d
hence, is not included in the lowest common denomi-
n a t o r .
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