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Your Special Committee on Constitutional Reform has the honour of

presenting its Final Report and commends it to the House for

consideration.

Hon. Michael Ballantine, M. L.A. ,
Chairman.
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Report of the

Special Committee on Constitutional Reform

Introduction

Your Special Committee on Constitutional Reform is pleased to
submit its report on its activities in relation to proposed
amendments to the Constitution of Canada contained in an agreement
of First Minister’s dated June 3, 1987 (“the Meech Lake Accord”)
and resolutions tabled in the Legislature of New Brunswick on March
21, 1990 (“the New Brunswick Companion Resolutions”).

Terms of Reference

The terms of reference for the Special Committee on Constitutional
Reform were established on March 22, 1990 as follows:

1.

2.

3.

4.

5.

6.

7.

8.

Review the Meech Lake Accord signed on June 3, 1987 and
matters related thereto;

.-
Review any proposal, suggestion or matters related thereto
being proposed or which may be proposed by the Government of
Canada, provincial governments, or Yukon Government to approve
or amend the Meech Lake Accord;

Undertake any further legal analysis necessary of the Meech”
Lake Accord or of any proposed changes or additions that
effect constitutional reform in Canada and the Northwest
Territories;

Undertake such consultations, discussions or meetings that are
necessary with authorized federal and provincial bodies and
appropriate territorial bodies that have the responsibility
to consider the Meech Lake Accord and matters related thereto;.

Prepare a report with recommendations to the Legislative
Assembly on a strategy for the Legislative Assembly to deal
with the Meech Lake Accord and any amendments or subsequent
constitutional amendments;

The report shall be presented to the Legislative Assembly at
a time to be decided by the Committee but not later than the
Fall Session of 1990;

A special session of the Legislative Assembly may be called
if necessary in accordance with Rule 3(2) of the Rules of the
Legislative Assembly;

The Special Committee has the authority, if the Legislature
is not in Session, to release its report by depositing a copy
of it with the Clerk of the House.
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A copy of the motion by which the committee was established is in
Appendix A to this report.

Activities of the Committee

On March 27, 1990, soon after
Legislative Assembly of the

the Committee was established by the
Northwest Territories, the House of

Co~ons also established an all-party special committee to study
the proposal for a companion resolution to the Meech Lake accord
which had emerged from the Legislature of New Brunswick. This
special committee (the IICharest committee” ) conducted hearings
across Canada and invited presentations from the Canadian public
as well as from elected representatives. The Charest Committee
held hearings in Yellowknife on April 17 and 18, 1990. A joint
presentation to the Charest Committee was made on April 18th by
your Committee through its chairman, the Honorable Michael
Ballantine and two of its members, the Honorable Richard Nerysoo
and Mr. John Ningark, M.L.A. A copy of the joint presentation .is
in Appendix B. . .

During the course of the presentation the Charest Committee invited
further written submissions of a technical nature and your
committee subsequently provided such submissions on May 2, 1990.
A copy of the technical brief is in Appendix C.

The Charest Committee Report, which addressed several of the
concerns raised by your committee in its presentations, was tabl@d
in Parliament on May 17, 1990. However in the course of events
which were to follow the Charest Report did not become the basis
for discussions between First lMinisters. On June 2nd, First
Ministers commenced private meetings which continued until the
evening of June 9th. A public meeting of First Ministers finally
commenced later on June 9th. Between June 2nd and 9th the members
of your committee were in Ottawa or available by teleconference
for consultations on the positions to be taken by the Government
Leader in discussions with other First Ministers.

The “Final Communique” which was delivered by First Ministers at
the public session on June 9-10, 1990 is in Appendix D.

Although this Final Communique was intended to lead to a
ratification of the Meech Lake Accord by Manitoba, New Brunswick
and Newfoundland, only New Brunswick subsequently ratified the
Accord. On June 23rd, 1990, the Meech Lake Accord expired without
any amendments having been made to the Constitution of Canada. A
table of the activities of your committee and other important dates
is in Appendix E.



b

. . .
- 3 -

Recommendations

Your Committee is required to present a report to the Legislative
Assembly on a strategy to deal with the Meech Lake Accord and any
amendments or subsequent constitutional amendments. With the
expiry of the Accord on June 23rd, national constitutional
discussions were temporarily postponed. The federal government and
several provinces are presently evaluating their objectives and
their strategies for constitutional reform. In light of these
circumstances the Committee has the following recommendations:

1. The Committee should continue to monitor developments in other
jurisdictions relating to constitutional reform resulting from
the expiry of the Meech Lake Accord, in particular any
proposals, suggestions or matters which have been proposed or
which may be proposed by the Government of Canada, provincial
governments, or Yukon government and which may affect
constitutional reform in Canada and the Northwest Territories.

2. The Committee should continue with its mandate under its terms
of reference to undertake such consultations, discussions or
meetings that are necessary with authorized federal and
provincial bodies and appropriate territorial bodies that have
the responsibility to consider matters arising from the .
failure of the Meech Lake Accord.

3. Prior to the dissolution of the llth Assembly, the Committee
shall prepare reports with recommendations to the Legislative
Assembly on a strategy for the Legislative Assembly to deal
with any proposals for reform of, or amendments to, the
Constitution of Canada.
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Motion
mmc~b

T OF THE SPF~ COMMllT~ ON CONSTiTUTlONAL
Om

WHEREAS the 1987 Constitutional Accord (Meech Lake Accord) has to be ratified by
June 23, 1990;

AND WHEREAS this Legislative Assembly has grave concerns with the effect the
Accord will have on constitutional matters in the Notiwest  Terrtiories;

AND WHEREAS this Legislative Assembly has to ensure that the desires and
aspirations of the Northwest Territories are further considered prior to the final ~-
ratification of the Accord;

AND WHEREAS Premier McKenna  of New Brunswick has taken a constructive step
to break the impasse over the Meech Lake Accord;

AND WHEREAS it is now possible for discussions to focus on how the Meech Lake .“
Accord can, in a spirit of compromise and statesmanship, be saved through
amendments or a parallel accord;

AND WHEREAS substantive concerns about Meech Lake remain to be addressed:

NOW, THEREFORE, I move, seconded, by the Honorable Member for Yellowkmfe
Centre, that this Assembty  establish a Special Commttee to be named the Special
Commttee  on Constitutional Reform;

AND FURTHER that the Terms of Reference for this Special Committee on
ConstttMonal Reform be established as follows:

1. Review the Meech Lake Accord signed on June 3, 1987 and matters related
thereto;

. . . 2

March 22, 1990 Mr. IJ.
Date of NotlceH++’  b >CB~4C D-44: MOW by/A r4-nc>+*

Patterson
Date of Introduction/*%>/ P~W,C  P - _34 March 22, 1990 SeconaeU byl~ t C*ChJ9 Mr. B. Lewis
Disposition/%~Ac+Or~.
Carrleo/4Y’9C>+* Rulad  out Of Order/~ ‘L f!+V C 3-’

?W, %2, C&a

_.
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2.

3.

4.

5.

6.

7.

8.

. .

Review any proposal, suggestion or matters related thereto being proposed or wh~
maybe proposed by me Government of Canada, prowncd governments, or y~kt
Government to approve or amend the Meech Lake Accord;

Unde~e any further legal analysis necessa~ of the Meech Lake Accord or of aP
proposed changes or additions that effect constitutional reform in Canada and u
Notiwest  Territories;

Unde~e such consultations, discussions or meetings that are necessary Wfi
authorized federal and provincial bodies and appropriate territorial bodies that have ~,
responsibility to consider the Meech Lake Accord and matters reiated thereto;

Prepare a report with recommendations to the Legislative Assembly on a strategy for thI
Legislative Assembly to deai with the Meech Lake Accord and any amendments c
subsequent constitutional amendments;

The report shaii be presented to the Legislative Assembly at a time to be decided by th
Committee but not later than the Faii Session of 1990;

A special Session of the Legislative Assembly may be caiied if necessa~ in accordance
with Rub 3(2) d the Ruies d the Legislative Assembty;

The Special Committee has the authority, if the Legislature is not in Session, to reieas
its report by depositing a copy of it with the Cierk ‘d the House;

AND FURTHERMORE the Speciai Committee on Constitutional Reform shaii:

a)

b)

c)

d)

e)

f)

9)

conduct its business in a manner approved by the Committee;

have the power to caii for such persons, papers and records and to examme wrtnesse:
as, in its opmlon,  are necessa~ to the conduct of buamess;

be provided the necessary funds to ca~ out its responsibilities from the appropnatlon:
of the LegkSative  Assembty;

as a Woie, or individwl  members, uncle-e such travei as is required to cam out th
~ reaponsibiiities of the Commrttee;

be ernpvered  to retain the services of such professional staff and advisors as deemec
advisable by the Committee;

be provided Wth the necessary administra~e suppofl by the Legislative Assembty office

have the power to sit during sessions, adjournments and recesses of the House.

—....——
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GOOD MORNING MR. CHAIRMAN AND MEMBERS OF THE COMMITIEE.

. . .

I AM THE CHAIRMAN OF THE SPECIAL COMMIITEE OF THE LEGISLATIVE

ASSEMBLY OF THE NORTHWEST TERRITORIES ON CONSTITUTIONAL REFORM. THE

SPEAKER OF THIS LEGISUTIVE ASSEMBLY, THE HONORABLE RICHARD

NERYSOO, AND MR. JOHN NINGARK WILL ALSO BE SAYING A FEW WORDS TO

YOU TODAY. OUR COMMITIEE WAS STRUCK TO ADDRESS ISSUES SURROUNDING

THE MEECH IA.KE ACCORD AND COMPANION RESOLUTIONS. WE ARE PLEASED TO

HAVE THIS OPPORTUIWI%’ TO SHARE WITH YOU A NORTHERN PERSPECITVE ON

THESE MATTERS OF PROFOUND NATIONAL IMPORTANCE

ON BEHALF OF THE GOVERNMENT AND LEGISLATIVE ASSEMBLY OF THE

NORTHWEST TERRITORIES I WOULD LIKE TO WELCOME YOU TO YELLOWKNIFE

AND TO THESE LEGISI,ATIVE CHAMBERS. IT IS WITHIN THESE FOUR WALLS THAT

THE ELEC’’llZD  REPRESENTATIVES OF THE PEOPLE OF THE NORTHWEST

TERRITORIES ARE TRYING TO SHAPE A TOLERANT SOCIETY THAT WILL MEET THE”

DISTINCT ASPIIWTIONS OF CANADIANS IN THE NORTHERN THIRD OF CANADA WE

ARE PLEASED TO SAY THAT THROUGH A RECENT AMENDMENT TO OUR OFFICIAL

LANGUAGES A(X WE HAVE RECOGNIZED THE SIX MAJOR ABORIGINAL

LANGUAGES AS OFFICIAL LANGUAGES OF THE NORTHWEST TERRITORIES ALONG

WITH ENGLISH AND FRENCH.

THE NORTHWEST TERRITORIES IS A VIBRANT AND ENTHUSIASTIC PART OF

CANADA WE BELIEVE WE CAN MAKE A SIGNIFICANT CONTRIBUTION TO THE

PROCESS OF CONSTITUTIONAL REFORM AS THE ONLY
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JURISDI(710N IN WHICH ABORIGINAL PEOPLES CONSTITUTE A MAJORITY OF Tm

POPULATION.

lT IS COMMENDABLE THAT YOU HAVE TAKEN THE TIME TO COME TO THE

NORTHWEST TERRITORIES TO HEAR THE VIEWS OF CANADIANS WHO, LIKE

QUEBECERS, ARE EAGER TO BECOME FULL PARTNERS IN THE CONSTITUTIONAL

COUNCILS OF THIS NATION.

AS WE HAVE CONSISTENTLY STATED, THIS GOVERNMENT AND ASSEMBLY DO NOT

IGNORE THE IMPORTANCE OF RESOLVING QUEBEC’S CONSTITUTIONAL

ASPIRATIONS AND REQUIREMENTS. THE GOVERNMENT OF QUEBEC HAS REFUSED

TO PARTICIPATE FULLY IN THE CONSTITUTIONAL COUNCIIS OF CANADA SINCE

19S1 BECAUSE THEY’VE FELT ALIENATED AND BETRAYED. THE MEECH LAKE

ACCORD WAS DESIGNED TO ADDRESS QUEBEC’S DEMANDS FOR CONSTITUTIONAL ‘

REFORM. WE HAVE NEVER SOUGHT TO MINIMIZE OR DENY THE NEED TO HAVE

QUEBEC AS A WILLING MEMBER OF THE CANADIAN FEDERATION. WE ARE,

HOWEVER, SURPRISED THAT THE NORTHWEST TERRITORIES AND YUKON MIGHT

BECOME CASUALTIES IN THIS NATIONAL RECONCILIATION WITH QUEBEC.

WE THEREFORE EXTEND OUR SINCERE APPRECIATION TO PREMIER MCKENNA

FOR THE COUIUIGEOUS AND DIRE(X MANNER IN WHICH HE HAS A1’TEMPTED TO

ADDRESS THE CONCERNS OF MANY CANADIANS ACROSS THE COUNTRY, AND IN

PARTICULAR ABORIGINAL PEOPLES AND THE PEOPLES



-3-

, . .

OF THE TWO TERRITORIES. WHEN WE TOOK OUR CONCERNS TO THE NEW

BRUNSWICK SELE~ COMMITTEE IN JANUARY 1989, THEY OBVIOUSLY LLYIENED

VERY CAREFULLY. PREMIER MCKENNA’S PROPOSAL STANDS IN STARK CONTRAST

TO THOSE WHO HAVE TREATED THE NEGATIVE Ih4PA(713 ON THE NORTH AS AN

ACCEPTABLE LEVEL OF DAMAGE IN THIS ROUND.

WE HAVE OFIZN SAID OVER THE LAST THREE YEARS THAT CONSTITUTIONAL

CASUALTIES CANNOT BE TOLEIU4TED  IN ANY ROUND. THE CANADIAN PEOPLE

HAVE GROWN WEARY OF MEECI-I IAKE RHETORIC, BUT WE CANNOT OVERLOOK

THE FA~ THAT THIS EXERCISE IS ABOUT AMENDING OUR CONSTITUTION.

EXPEDIENCY SHOULD NOT BECOME A SUBSTITUTE FOR PRINCIPLE PREMIER -

MCKENNA HAS GIVEN US HOPE THAT OUR EFFORTS TO IMPROVE UPON THE

MEECH LAKE ACCORD OVER THE PAST THREE YEARS HAVE NOT BEEN IN VAIN.

THE TABLING OF PREMIER MCKENNAS PROPOSAL IN THE HOUSE OF COMMONS

HAS ADDED A NEW DIMENSION TO THE DEBATE ON THE MEECH LAKE ACCORD.

WE HOPE THE LEADERSHIP WHICH PREMIER MCKENNA HAS SHOWN WILL INSPIRE

OTHER FIRST MINISTERS TO RECONSIDER THEIR RIGID POSITIONS.

MR. CHAIRMAN, I UNDERSTAND THAT YOUR COMMITTEE WANTS TO FOCUS ON

THE NEW BRUNSWICK COMPANION RESOLUTION IN THESE PUBLIC HEARKNGS. I

WOULD FIRST LIKE TO mV1.EW FOR YOUR COMMllTEE OUR SUBSTANTIVE

CONCERNS WITH THE MEECH LAKE ACCORD IN ORDER TO
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EXPLAIN WHY THE LEGISLATIVE ASSEMBLY AND GOVERNMENT OF THE

NORTHWEST TERRITORIES HAVE CONSISTENTLY TAKEN THE PosmON THAT THE

MEECH LAKE ACCORD AS IT PRESENTLY STANDS IS NOT ACCEPTABLE

THE MAJOR AREAS WHERE WE FEEL THE MEECH LAKE ACCORD HAS DIRECr

NEGATIVE IMPA~ ON INDIVIDUALS AND GOVERNMENTS IN THE TWO

TERRITORIES ARE AS FOLLOWS:

1. THE REQUIREMENT FOR UNANIMITY IN THE MEECH LAKE ACCORD

AMENDING FORMUIJl WILL MAKE IT VIRTUALLY IMPOSSIBLE FOR THE

TERRITORIES TO REACH PROVINCEHOOD.

2 THE PROVISIONS OF THE MEECH LAKE AMENDING FORMULA WILL ALLOW

PARLIAMENT AND THE PROVINCIAL LEGISLATURES TO EXTEND

PROVINCIAL BOUNDARIES INTO THE NORTHWEST TERRITORIES WITHOUT

ANY CONSULTATION WITH THE PEOPLE AND THE LEGISLATIVE ASSE.MBLY

OF THE NORTHWEST TERRITORIES. WE ACKNOWLEDGE THAT THE

UNANIMITY REQUIREMENT IN MEECH LAKE WILL MAKE IT MORE

DIFFICULT IN PRA(XICE FOR PROVINCES TO ANNEX PARTS OF THE

TERRITORIES. HOWEVER, IN PRINCIPLE WE CANNOT ACCEPT ANY FORM OF

ANNEXATION WITHOUT SOME CONSTITUTIONAL GUAR4NTEE THAT THE

PEOPLE AND ELECED REPRESENTATIVES OF THE TERRITORIES WILL BE

INVOLVED IN THE PROCESS.
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3. . THE PROVISIONS OF THE MEECH m ACCoRD RELATING TO FIRST

MINISTERS’ CONFERENCES ON CONSTITUTIONAL MATI’ERS AND THE

ECONOMY WILL EXCLUDE PARTICIPATION OF THE GOVERNMENT LEADERS

OF THE TWO NORTHERN TERRITORIES.

4. THE MEECH LAKE ACCORD LACKS ANY PROVISIONS FOR A

CONSTITUTIONAL PROCESS THAT WILL LEAD TO A RESOLUTION OF THE

OUTSTANDING CONCERNS OF ABORIGINAL PEOPLES, IN PARTICULAR

DEDICATED CONFERENCES TO IDE~ AND DEFINE ABORIGINAL RIGHTS

WHICH ARE PROTECTED BY THE CONSTITUTION. . .

5. UNDER THE FEDERAL SUPREME COURT ACT, QUALIFIED INDMDUALS IN

THE TWO TERIUTORIES ARE Now ELIGIBLE FOR mommm TO THE

COURT ON THE SAME TERMS AS QUALIFIED INDIVIDUALS IN THE

PROVINCES. THE MEECH LAKE ACCORD DISCRIMINATES AGAINST

INDIVIDUALS IN THE TERRITORIES AND PROVTDES NO PRW17CAL MEANS

FOR THEIR APPOINTMENT TO THE SUPREME COURT. IN ADDITION THE

ACCORD EXCLUDES THE TERRITORIAL GOVERNMENTS FROM PROCEDURES

FOR APPOINTING QUALIFIED PERSONS TO THE COURT.

6. THE PROVISIONS RELATXNG TO THE APPOINTMENT OF SENATORS DO NOT

ALLOW TERRITORIAL GOVERNMEN’R3 TO NOMINATE CANDIDATES FOR

APPOINTMENT. THE NORTHWEST TERRITORIES IS CURRENTLY
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. GUARANTEED REPRESENTATION IN THE SENATE BY THE CONSTITUTION

A~. 1975 AND, THEREFORa THE NORTHWEST TERRITORIES SHOULD BE

INVOLVED IN ANY CONFERENCES OR MEETINGS ON SENATE REFORM.

OTHER PORTIONS OF THE MEECH LAKE ACCORD, SUCH AS THE DISTINCI’ SOCIE’lT

CLAUSQ ALSO HAVE IMPORTANT, ALTHOUGH MORE INDIRE~ CONSEQUENCES

FOR THE NORTHWEST TERRITORIES. THE DISTIN~ SOCIIZW CLAUSE WILL BE

IMPORTANT IN ANY FUTURE CONSTITUTIONAL TALKS RELATING TO ABORIGINAL

RIGHTS AND ABORIGINAL SELF-GOVERNMENT.

. .

THOSE ARE SOME OF OUR MMOR CONCERNS WITH THE SUBSTANCE OF THE
.-

MEECH LAKE ACCORD. I WILL TURN NOW TO MR. MCKENNAS PROPOSAL WHICH

IN SUBSTANCE GOES A LONG WAY TOWARDS ADDRESSING OUR CONCERNS.

SPECIFICALLY, MR. MCKENNA’S PROPOSED AMENDMENTS HAVE ADDED WORDING ,’

IN RELATION TO THE CREATION OF PROVINCES BY PARLIAMENT A TERRITORIAL

ROLE lN SUPREME COURT AND SENATE APPOINTMENTS; AND TERRITORIAL

PARTICIPATION IN CONSTITUTIONAL CONFERENCES ON ABORIGINAL RIGHTS.

FURTHERMORE THESE ADDITIONS, IN OUR VIEW, WILL NOT ERODE QUEBECS

POSITION UNDER THE MEECH LAKE ACCORD.

I DONT NEED TO SAY MUCH MORE ABOUT PREMIER MCKENNAS PROVISIONS ON

SENATE AND SUPREME COURT APPOINTMENT. F HIS
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. PROVISIONS WERE ADOWED OUR CONCERNS ON THESE ‘TWO ITEMS WOULD BE

MET. IN A MOMENT THE HONORABLE RICHARD NERYSOO AND

MR. JOHN NINGARK WTLL ADDRESS PREMIER MCKENNAS PROPOSAIS  RELATING

TO ABORIGINAL PEOPLES. I WANT TO NOW MAKE A FEW COMMENTS

SPECIFICALLY ABOUT THE ISSUE OF PROVINCEHOOD FOR THE TERRITORIES.

ONE OF OUR GREATEST CONCERNS WITH THE CONSTITUTIONAL PROCESS IN THE

PAST TEN YEARS HAS BEEN THE DESIRE OF PROVINCES TO HAVE AN EXPANDING

ROLE IN RELATION TO ESTABLISHING NEW PROVtNCES IN THE TERRITORIES.

PREMIER MCKENNAS PROPOSAL HAS SQUARELY ADDRESSED OUR CONCERNS ON

THE PROVINCEHOOD ISSUE IF HIS PROPOSED AMENDMENT IS ADOPTED ON THIS

ISSUE OUR CONCERNS WOULD BE MET.

YOU HAVE ALREADY HEARD FROM SOME EXPER~ WHO CLAIM THAT PREMIER ‘

MCKENNAS PROPOSAL FOR THE CREATION OF NEW PROVINCES WOULD ALTER

THE VETO WHICH QUEBEC AND OTHER PROVINCES HAVE SOUGHT. WE WOULD

DRAW YOUR COMMITIZE’S ATTENTION TO THE FA~ THAT THE MCKENNA

PROPOSAL CAN BE INTERPRETED AS CLAR~G THE POWER OF PARLIAMENT TO

ESTABLISH NEW PROVINCES IN THE TERRITORIES UNDER THE CONSTITUTION Am,

~. THE CONSTITUTION A~. 1871 HAS NEVER BEEN AMENDED OR REPEALED

AND PREMIER MCKENNAS WORDING WOULD SIMPLY CLARIFY THAT THERE WAS

NO INTENTION TO BLOCK TERRITORIAL JU3PIRATIONS IN THE MEECH
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IAKE ACCORD, OR IN THE CONSTITUTION ACI’. 1982 WHEN THE SO-CALLED 7/50

FORMULA WAS FIRST ADOPTED. PREMIER MCKENNAS PROPOSAL WOULD

REMOVE ANY DOUBTS ABOUT THE INTERPRETATION OF THESE PROVISIONS AND

WOULD REINFORCE THE ASSURANCES WE’VE BEEN GIVEN BY SOME FIRST

MINISTERS THAT THEY DO NOT INTEND TO BLOCK OR GET INVOLVED IN THE

POLITICAL AND CONSTITUTIONAL DEVELOPMENT OF THE TERRITORIES.

WE ARE AWARE THAT SOME WITNESSES BEFORE YOU MIGHT HAVE LEFT THE

IMPRESSION THAT CREATING NEW PROVINCES WILL AFFECT PROVINCIAL POWERS

AND THAT THIS IS A RATIONALE FOR PROVINCIAL INVOLVEMENT. CAREFUL

ANALYSIS DOES NOT SUPPORT THIS. THE POWERS OF PROVINCES UNDER THE

CONS’ITRJTION RELATE TO MATTERS WITHIN THE PROVINCE THE AMENDING

FORMUIA IN THE CONSTITUTION AC!’. 1982 ALREADY CONTAINS OPTING OUT

PROVISIONS WHERE ANY PROVINCIAL POWERS, RIGHTS OR PRIVILEGES MIGHT BE .

AFFECTED BY A CONSTITUTIONAL AMENDMENT. NO ONE HAS EXPLAINED HOW

THE ESTABLISHMENT OF NEW PROVINCES IN THE TERRITORIES WILL HAVE ANY

IMPACT ON THESE POWERS, RIGHTS OR PRIVILEGES WITHIN THE PROVINCES. TO

ILLUSTk+TE  THE POINT ANOTHER WAY, THE INCREASE OR DECREASE OF

POPULATION IN SOME PROVINCES WOULD HAVE AN IMPACT ON THE 7/50

FORMULA AND YET “POPULATION GROWTH OR DECLINE* IS NOT A MAITER

SUBJE(7 TO THE AMENDING FORMWLA
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ANOTHER MTIONALIZATION WE SOMETIMES HEAR IS THAT THE ADDITION OF

NEW PROVINCES WXLL AFFE~ THE SUBTLE REGIONAL CHEMISTRY OF THE

AMENDING FORMULA. IN OTHER WORDS, WITH NEW PROVINCES IN THE NORTH

IT WOULD BE POSSIBLE TO LEAVE THE ATLANTIC PROVINCES OUT OF AN

AMENDMENT. BECAUSE OF THE POPULATION ELEMENT IN THE 7/50 FORMUL&

THIS WOULD NOT BE TRUE FOR THE FORESEEABLE FWIURIZ

THE SUBTLE EFFEC13 WHICH THE ADDITION OF NEW PROVINCES WILL HAVE ON

THE UNANIMITY FORMUL& ON THE OTHER HAND, ARE POLITICAL IUTHER THAN

LEGAL THE UNANIMITY FORMULA IS PREMISED ON EQUALITY OF THE

PROVINCES. EVERY PROVINCE HAS A VETO. SUPPOSE A NEW NORTHERN

PROVINCE AT SOME POINT IN THE FUTURE PROPOSED AN UNPOPULAR

CONSTITUTIONAL AMENDMENT. ANY EXISTING PROVINCE WHICH WAS OPPOSED

COULD VETO IT. CREATING NEW PROVINCES DOES NOT ALTER THE PROVINCIAL.”

VETO POWER.

SOME OF THESE EXPERTS SAY IT WILL BE HARDER TO GET UNANIMOUS CONSENT

WITH TWELVE OR THIRTEEN PROVINCES. HOW DO THEY KNOW THE NORTHWEST

TERRITORIES WILL BE MORE LIKELY TO BE UNCOOPERATIVE ON AMENDMENTS

REQUIRING UNANIMllY? WE DO NOT SEE OTHER PARTS OF THE AMENDING

FORMUIA STRUCTURED TO EXCLUDE REGIONS OR PROVINCES BASED ON HOW

THEY MIGHT VOTE ON AN ISSUE. THERE IS NO IUTIONALE FOR GIVING EXISTING

PROVINCES THE POWER OF LIFE OR DEATH OVER TERRITORIAL POLITICAL AND

CONSTITUTIONAL
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DEVELOPMENT BASED ON SUCH CONJECI’URES,  PARTICULARLY WHEN THE

UNANIMITY FORMULA IS BASED ON THE PRINCIPLE OF EQUALITY.

OTHER EXPER~ HAVE CONTENDED THAT EQUALIZATION AND ECONOMIC ISSUES

FORM A RATIONALE FOR PROVINCIAL INVOLVEMENT IN CREATTNG NEW

TERRITORIES. THIS IS, IN OUR VIEW, A RED HERRING. NO OTHER PROVINCES

HAVE H.AD TO RUN THE GAUNTLET TO SECURE ADMISSION. NOR HAS ANY

OTHER PROVINCE HAD TO FACE A ‘MEANSw TEST ON ADMISSION.

WE HAVE NOTED THAT YOUR COMMITIEE WISHES TO CONDU~ FURTHER

RESEARCH INTO THE ISSUE OF PROVINCIAL STATUS FOR THE NORTH. WE WOULD -

BE PLEASED TO EXTEND ASSISTANCE TO THE COMMITTEE IN THIS REGARD BY

WAY OF FURTHER WRITTEN SUBMISSIONS OR WHATEVER WOULD BE

APPROPRIATE.

WE SUPPORT PREMIER MCKENNAS PROPOSAL ON THE PROVINCEHOOD ISSUE IN

ANSWER TO SOME OF THE EXPERTS YOU HAVE ALREADY HEARD LAST WEEK IN

O’lTAWAq PREMIER MCKENNA’S PROPOSAL IS NOT A ‘IWDICAL’ SOLUTION. IT IS

AN AFFIRMATION OF A FORMUIA THAT IS STILL PART OF THE CONSTITUTION OF

CANADA AND THAT HAS SERVED CANADA THROUGHOUT ITS HISTORY.

THEREFORIZ I WANT TO AGAIN COMMEND PREMIER MCKENNA FOR HIS

LEADERSHIP AND THE SPIRIT OF COMPROMISE HE HAS SOUGHT TO
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REKINDLE I WANT TO COME BACK TO DISCUSS ISSUES OF PROCESS BUT FIRST

I’LL TURN THE PODIUM OVER TO THE HONOUR4BLE RICHARD NERYSOO WHO

HAS SOME COMMENIS ON ABORIGINAL RIGHTS AND THE DISTINCT SOCIETY

CLAUSE.

~E HONORABLE RICHARD NERYSOO] MR. CHAIRMAN, LADIES AND

GENTLEMEN OF THE COMMITTEZ I WELCOME YOU AGAIN TO THE CHAMBERS OF

THE LEGISLATIVE ASSEMBLY OF THE NORTHWEST TERRITORIES.

WE APPRECIATE THE DIFFICULT TASK WHICH YOU HAVE BEEN CALLED UPON TO . .

CARRY OUT IN THESE PUBLIC HEARINGS. THE STRIKING OF YOUR COMMITTEE IS “

AN ACKNOWLEDGEMENT BY THE PARLIAMENT OF CANADA THAT CANADIANS

MUST BE LISTENED TO ON THE ISSUE OF CONSTITUTIONAL REFORM.

AS A CANADIAN CITIZEN AND ABORIGINAL PERSON 1 AM ACUTELY AWARE THAT

THE PROCESS OF CONSTITUTIONAL REFORM MUST BE ACCESSIBLE TO ALL

CANADIANS. IN THE PAST THREE YEARS WE HAVE SEEN THE MEECH IAKE

ACCORD SEPAIUTED OFF FROM OTHER PRESSKNG CONSTITUTIONAL MATTERS. -

LETS NOT FORGET THAT MEECH LAKE IS ABOUT CONSTITUTIONAL AMENDMENTS

WE SEE PREMIER MCKENNAS COMPANION RESOLUTION AS AN ATTEMPT TO

BRING BALANCE BACK TO THE PROCESS OF REFORM.

I

U_
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YOUR MANDATE x I UNDERSTAND IT IS TO SEEK SOLUTIONS TO THE CURRENT

IMPASSE RATHER TFLkN TO ENSURE THAT THE MEECH LAKE ACCORD IS PASSED

UNAMENDED. YOUR STATESMANSHIP AND POWERS OF COMPROMISE WILL BE

GREATLY CHALLENGED. YOU WTLL HEAR FROM MANY CANADIANS THAT THE

MEECH LAKE ACCORD AS IT PRESENTLY STANDS SHOULD NOT BE ADOPTED

WTHOUT CONSTTT’UTIONAL GUARANTEES THAT OTHER ISSUES WILL BE

ADDRESSED.

I WANT TO SAY A FEW WORDS ABOUT MY EXPERIENCE IN THESE PROCESSES

DURING THE PAST FEW YEARS. AS THE FORMER GOVERNMENT LEADER I

A’ITENDED FIRST MINISTERS CONFERENCES ON ABORIGINAL CONSTTI’UTIONAL

MATTERS. FOR FIVE YEARS, FROM 1982 TO 1987, ABORIGINAL LEADERS

STRUGGLED TO GAIN SOME RECOGNITION FOR THEIR DISTIN~ ROLE AS THE

FIRST PEOPLES OF CANADA SOME OF OUR OFFICIALS ATTENDED OVER EIGHTY “

MEETTNGS AND CONFERENCES ON THIS MATTER. FROM THE BEGINNING TO THE

END WHEN WE TALKED ABOUT ABORIGINAL SELF-GOVERNMENT, THE FIRST

MJNISTERS INSISTED THAT THE ABORIGINAL LEADERS MUST *DEFINE DEFINIZ

DEFINE” BEFORE THERE COULD BE ANY CONS’ITIWTIONAL AMENDMENT. THE

PROVINCES AND THE FEDERAL GOVERNMENT REFUSED TO ACCEPT ANYTHING

THE CONSTITUTION WHICH WOULD ALLOW THE COURTS TO INTERPRET THE

MEANING OF ABORIGINAL SELF-GOVERNMENT.

IN

WE WERE SHOCKED WHEN BARELY ONE MONTH AFTER THE FAILURE OF TALKS

ON ABORIGINAL SELF-GOVERNMENT, THE FIRST MINISTERS
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ACCOMMODATED QUEBEC’S FIVE DEMANDS IN A s~GLE MEETING. I RECOGNIZE

THAT WORK HAD GONE ON BEHIND THE SCENES, BUT TO ME IT WAS

REMARKABLE THAT THIS COULD HAPPEN. THE CENTRE PIECE OF THE MEECH

LAKE ACCORD IS THE DISTINCT SOCIETY CLAUSE WHICH ALLOWS THE COURTS TO

INTERPRET UNDEFINED TERMS SUCH AS ‘DISTIN~ SOCIETY” AND “DISTINCI’

IDENTITY. THE PROVINCE OF QUEBE~ WHICH HAS THREATENED SEPARATION

FROM CANADA FOR MANY YEARS, WAS ACCOMMODATED, WHILE THE

ABORIGINAL PEOPLES WHO WANT TO BECOME FULL MEMBERS OF THE CANADIAN

FAMILY WERE RILIE(XED. NO ONE SAID TO QUEBEC ‘DEm DEFINE DEFINE’. I

JUST WANTED TO SHARE THAT WITH YOU. AS AN ABORIGINAL PERSON IT

APPEARS TO ME THAT THE PRESENT CONSTITUTIONAL REFORM PROCESS HAS A

DOUBLE STANDARD. TO ME THIS IS NOT FAIR NOR IS lT SOMETHING TO BE

CONDONED.

ABORIGINAL PEOPLES IN THE NORTHWEST TERRITORIES HAVE BEEN STRMNG TO

BE FULL PARTNERS IN CANADA FOR A VERY LONG TIME RECENTLY, THE DEW

METIS AND INUIT INITIALLE D COMPREHENSIVE CLAIMS PACKAGES WHICH COVER

MOST OF THE TERRITORIES. NOW THAT OU’13TANDING  COMPREHENSIVE IAN) -

CLAIMS IN THE NORTH ARE FINALLY BEING CONCLUDED, THE PEOPLE OF THE

NORTHWEST TERRITORIES ARE IN A MUCH BEITER POSITION TO MOVE TOWARDS

PROVINCIAL STATUS IN A WAY THAT RESPECIS THE PLACE OF THE DISTIIWX

ABORIGINAL CULTURES OF THE NORTH.
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WE BELIEVE WE UNDERSTAND QUEBEC’S DEMANDS FOR RECOGNITION AS A

DISTTNCI’ SOCIEIY. WE ACCEPT THE DISTINCTIVENESS OF QUEBEC, BUT WE SEE A

SPECIAL RECOGNITION FOR QUEBEC IN THE MEECH LAKE ACCORD, AND NOTHING

TO RECOGNIZE THE DISITN~ ABORIGINAL SOCIETIES IN CANADA A TASK FORCE

OF THE SENATE HAS RECOMMENDED RECOGNITION IN THE CONSTITUTION OF

DISTIN~ ABORIGINAL SOCIETIES AND WE AGREE WITH THIS RECOMMENDATION.

WE ALSO NOTICE THAT NO GOVERNMENT HAS Explicitly BEEN ASSIGNED THE

ROLE OF PRESERVING AND PROMOTING THE DISTINCT IDENTTIY OF ABORIGINAL

PEOPLES. AS I’VE ALREADY MENTIONED, AFTER FIVE LONG YEARS OF

CONSTITUTIONAL DISCUSSIONS FROM 1982 TO 1987, SOME FIRST MINISTERS

REJIXXED THE IDEA THAT ABORIGINAL PEOPLES THEMSELVES SHOULD BE IN A

POSITION TO PRESERVE AND PROMOTE THEIR DISTLNCI’ IDENTITIES THROUGH

ABORIGINAL SELF-GOVERNMENT.

WE BELIEVE THAT THE MEECH LAKE ACCORD MUST BE IMPROVED BY

1. INCLUDING A PROVISION WHICH RECOGNIZES ABORIGINAL PEOPLES AS

CONSTITUTING DISTIIWX SOCIETIES WHICH ARE A FUNDAMENTAL

CHARKTERISTIC OF CANADA AND

2 BY INCLUDING PROVISIONS WHICH ALLOW ABORIGINAL PEOPLES TO BE

INVOLVED IN CONSTHWTIONAL REFORM ON MAIY’ERS WHICH DIRECI’LY

AFFECT THEM. LN PARTICULAR THERE MUST BE A
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CONSTITUT’IONAL PROCESS FOR IDEN7TFYING AND DEFINING THE

ABORIGINAL RIGHIS PROTECTED BY THE CONSTITUTION. AS PART OF

THESE CONFERENCES, THERE SHOULD BE DISCUSSION OF THE ROLE OF

ABORIGINAL SELF-GOVERNMENTS IN PRESERVING AND PROMOTING THE

DISTINa SOCIETIES OF ABORIGINAL PEOPLES.

WE APPLAUD PREMIER MCKENNA FOR RECOGNIZING THAT CONFERENCES ON

ABORIGINAL RIGHIS MUST BE PUT BACK IN THE CONSTITUTION. HOWEVEK WE

BELIEVE THAT UNLESS THERE ARE CONSTITUTIONAL CONFERENCES DEDICATED

TO ABORIGINAL ISSUES ALONE, THE MA’ITER COULD GET LOST ON THE AGENDA
. .

MR. CHAIRMAN, IN CLOSING I WANT TO SIMPLY SAY THAT CANADIANS ARE

RELYING ON YOUR COMMITI’EE TO BRING A TONE OF FAIRNESS TO THE PROCESS

OF CONST’ITUTIONAL REFORM.

I WILL NOW TURN OVER THE PODIUM TO MR. JOHN NINGAR~ THE MEMBER FOR

NATILIKMIOT,  WHO WILL ADD SOME COMMENTS ON THESE ISSUES.

~. JOHN NINGARK] THANK YOU. AS MR. NERYSOO INDICATED, WE’VE MADE A

LOT OF PROGRESS IN THE NORTHWEST TERRITORIES IN THE LAST DECADE AND

WE’RE NOW MUCH CLOSER TO SEITLING THE MAJOR LAND CLAIMS OF THE

ABORIGINAL PEOPLES. IN MY PART OF THE TERRITORIES, THE INUIT HAVE

RECENTLY LNI’rmLLm AN
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AGREEMENT-IN-PRINCIPLE WITH THE FEDE~ AND TERRfloRW GOVERNMENTS

ON OUTSTANDING CbUMS OF THE INUIT. ONE OF THE BASES OF THE INUIT

CLAIM WAS THE NEED FOR A PUBLIC FORM OF GOVERNMENT WHICH REFLECIS

THE INUIT CULTURE IN THE AREA WE CALL NUNAVUT.

OUR CL41MS IN THE TERRITORIES ARE NOW ALMOST SETI’LED,  BUT IN MANY

PARTS OF CANADA THAT IS NOT THE CASE THE ROLE OF THE ABORIGINAL

PEOPLES IN CANADA HAS BEEN GENERALLY IGNORED IN THE CONSTITUTIONAL

PROCESS APART FROM THE SPECIAL CONFERENCES FROM 1982 TO 1987. WE

BELIEVE THERE ARE OUTSTANDING ISSUES FROM THAT PROCESS THAT MUST BE

RESOLVED. PREMIER MCKENNA HAS OFFERED A POSSIBLE SOLUTION TO ALLOW

FURTHER DISCUSSIONS. HOWEVER, AS MR. NERYSOO SAID, IF ABORIGINAL

RIGHTS ARE ONLY ONE ITEM ON A LONG AGENDA WE CANNOT EXPECI’ TO SEE

MUCH PROGRESS. WE BELIEVE THERE MUST BE SPECIAL CONSTTITJTIONAL

CONFERENCES TO IDENTIIW AND DEFINE ABORIGINAL RIGHTS.

ON THE MATTER OF TERRITORIAL PARTICIPATION IN THE PROCESSES OF

CONSTITUTIONAL REFORM, MR MCKENNA’S PROPOSAL DOES NOT PROVIDE THAT

TERRITORIAL LEADERS WILL BE INVITED TO ALL CONFERENCES ON THE

CONSTITUTION OR THE ECONOMY WHICH AFFE~ THE TERRITORIES. AS HIS

PROPOSAL NOW STANDS, IT SEEMS TO IMPLY THAT AN INVITATION WOULD ONLY

BE EXTENDED FOR DISCUSSIONS ON ABORIGINAL ISSUES. IT IS OUR POSITION

THAT PREMIER MCKE.NNAS
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I
PROPOSAL COULD BE IMPROVED ON THIS POINT. THE TERRITORIAL !i

i
GOVERNMENTS CANNOT CONTINUE TO BE LEIT OUTSIDE THE MEETING ROOMS ~

OF CONSTITUTION REFORM,

AT THIS POINT I WOULD ALSO LIKE TO ACKNOWLEDGE OUR SUPPORT FOR THE

PRESENTATIONS WHICH HAVE ALREADY BEEN MADE TO YOU LAST WEEK BY THE

NATIONAL ABORIGINAL ORGANIZATIONS.

THE RECOMMENDATIONS OF MR. ERASMUS, MR. MCCORMICK AND MR.

AMAGOALIK FORM THE BASIS FOR IMPROVEMENTS TO MR. MCKENNAS PROPOSAL

WE BELIEVE THAT ABORIGINAL PEOPLES MUST PARTICIPATE IN THE PROCESS OF -

CONSTITUTIONAL REFORM, PARTICULARLY WHERE THEY ARE DIRECllY

AFFECI’ED. THERE SHOULD BE A CONSTITUTIONAL GUARANTE E IN THIS ROUND

THAT ABORIGINAL CONCERNS WILL BE ADDRESSED IN DEDICATED

CONSTITUTIONAL CONFERENCES.

I WISH YOUR COMMITTEE STRENGTH AND WISDOM IN YOUR DELIBEIL4TIONS.

THIS IS A TIME FOR PRINCIPLED AND FAIR LEADERSHIP IN SHAPING THE

CONSTITUTION FOR ALL CANADIANS. THANK YOU FOR COMING TO THE

NORTHWEST TERRITORIES TO HEAR OUR CONCERNS.

MR. BAUAWYNE HAS SOME CONCLUDING REMARKS ON THE ISSUE OF PROCESS.

t .—. —
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~ HONOUlUU3LE MICHAEL BAUANWNE] I WOULD LIKE TO CONCLUDE WITH

COMMENTS ABOUT THE PROCESS OF CONSTITUTION REFORM. MEECH LAKE HAS

TAUGHT SOME IMPORTANT LESSONS WHICH SHOULD NOT BE IGNORED. WE DO

NOT WANT TO DETRA~ FROM THE SUBSTANCE OF THE MCKENNA PROPOS&

BUT WE MUST STRESS THAT THE SUBSTANTIVE ISSUES ARE STILL

OVERSHADOWED BY SERIOUS PROBLEMS OF PROCESS.

THE AMENDMENTS FLOWING FROM PREMIER MCKENNAS ‘COMPANION

RESOLUTION” MIGHT NOT BE PROCLAIMED UNITL AFIER THE MEECH IAKE

ACCORD HAS COME INTO FORCE IT IS VERY CLEAR THAT THERE CAN BE NO

CONSTITUTIONALLY RECOGNIZED GU~
. .

E THAT THE NEW BRUNSWICK

PROPOSALS WTLL BE ADOPTED ~ THE MEECH LAKE ACCORD IS RATIFIED. AS

A RESULT, THIS COULD PROLONG A RESOLUTION OF THE SUBSTANTIVE

CONCERNS OF MANY CANADIANS.

WE ARE RELUCTANT TO ACCEPT SIMPLE POLITICAL PROMISES THAT THE

MCKENNA PROPOSAL WILL BE ADOPTED SOMETIME AFIZR MEECH LAKE IS

RATIFIED. THE TWO TERRITORIES HAVE BEEN THE VICTIM OF SUCH PROMISES _

BEFORE IN 1983 A CONSTITUTIONAL ACCORD SIGNED BY ALL FIRST MINISTERS,

EXCEPT QUEBEG HAD PROMISED THAT THE TERRITORIES WOULD BE INVITED TO

A CONSTITUTIONAL CONFERENCE TO DEAL WITH ABORIGINAL RIGHTS ISSUES

AND THE 1982 AMENDING FORMUIA WHICH GAVE PROVINCES A DIRE~ ROLE IN

THE CREATION OF NEW PROVINCES. THIS MA’ITER WAS NOT ADDRESSED AS

PROMISED. AT MEECH LAKE THE FIRST MINISTERS COMPOUNDED THE PROBLEM

BY

—
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mCLUDING THE CREATION OF NEW PROVINCES IN THE LIST OF THINGS

REQUTRING  UNANIMOUS CONSENT.

FROM THE PERSPECI’IVE OF THE NORTHWEST TERRITORIES THE NEW BRUNSWICK

PROPOSAL WOULD HAVE TO BE RATIFIED AT THE SAME TIME AS THE MEECH

LAKE ACCORD FOR IT TO HAVE ANY PIUKTICAL SIGNIFICANCE.

THE FLAWS IN THE MEECH LAKE PROCESS HAVE BEEN APPARENT TO MANY

CANADIANS AND POLITICIANS SINCE THE ORIGINAL ACCORD WAS CONCEIVED. IN

OUR VIEW FUTURE CONSTITUTIONAL DISCUSSIONS SHOULD CONCENTRATE AT

LEAST AS MUCH ON PROCESS AS THEY HAVE ON SUBSTANCE THERE ARE VERY

FEW ISSUES WHICH SHOULD LEAD TO CONSTITUTIONAL CHANGES. ANNUAL

CONSTITUTIONAL CONFERENCES, IN OUR VIEW, WILL WEAKEN THE

UNDERPINNINGS OF THE CANADIAN CONS~oN By po~~y ~G .“

EVERY ISSUE A CONSTITUTIONAL ISSUE

THE GOVERNMENT OF THE NORTHWEST TERRITORIES WAS EXCLUDED FROM THE

CONSTITUTIONAL DISCUSSIONS IN 1981 AND AGAIN IN 1987 WHILE THE VITAL

INTERESTS OF THE TERRITORIES WERE BEING DISCUSSED. AS MINISTER OF

JUSTIC13 I TOO WAS DIRE~Y INVOLVED IN THE CONSTITUTIONAL CONFERENCES

ON ABORIGINAL MAITERS. WE NEVER FOR A MOMENT EXPECl13D THAT

TERRITORIAL ISSUES WOULD BE DEALT WITH IN OUR ABSENCE IN A PROCESS

SUCH AS THE ONE WHICH LED TO
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THE MEECH UKE ACCORD. I CANNOT OVER EMPHASIZE HOw IMPORTANT IT IS

IN ALL DISCUSSIONS ON CONSTITUTIONAL REFORM TO HAVE A FAIR PROCESS FOR

HEARING, AND ACI’ING ON, THE CONCERNS OF ALL GOVERNMENTS AND ALL

CITIZENS OF CANADA THE PROCESS OF CONSTITUTIONAL REFORM HAS FAILED

CANADIANS. UNLESS WE DO SOMETHING ABOUT PROCESS, OUR PROBLEMS WILL

CONITNUE

IN THE FUTURE THE PROCESS OF CONSTITUTIONAL REFORM SHOULD NOT MAKE

SOME CANADIANS OR SOME PROVINCES STAND IN LINE TO BOB FOR

CONSTITUTIONAL APPLES. THE CONSTITUTIONAL REFORM PROCESS CANNOT BE

DRIVEN BY CIAIMS OF BETIUYAL AND ULTIMATUMS, FOLLOWED BY

CONSTITUTIONAL PAY OFFS. THAT IS NO WAY TO BUILD A COUNTRY.

NO ONE WILL DENY THAT THE MEECH LAKE ACCORD IS ABOUT GOVERNMENT ,

RIGHTS AND PERHAPS IN THAT FACT IS CONTAINED ITS GREATEST FLAW. FIRST

MINISTERS ASSUMED, WRONGLY, THAT GOVERNMENTS ALONE HAD AN INTEREST

IN THE DOCUMENT. FURTHERMORE SOME CANADIANS WERE ALIENATED IN THE

ENSUING DEBATE TO SUCH A DEGREE THAT THEY FELT THEY WERE DENIED ANY

PARTICIPATION IN THE PROCESS. SOME OF THE PUBLIC HEARINGS ON THE

ACCORD, RIGHTLY OR WRONGLY, HAVE BEEN PERCEIVED BY CANADIANS TO BE

WHITE WASHES FOR A DEAL THAT WOULD NOT BE ALTERED UNDER ANY

CIRCUMSTANCES.
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,THE MEECH LAKE ACCORD STANDS AS A TESTAMENT TO THE NEED FOR

TERRITORIAL LEADERS TO BE DIRECI”LY INVOLVED IN CONSTITUTIONAL TALKS

WHENEVER TERRITORIAL INTERESTS ARE AFFECI’ED. THE LEGISLATIVE

ASSEMBLY AND GOVERNMENT OF THE NORTHWEST TERRITORIES DO NOT

BELIEVE A HEARING PROCESS SUCH AS THE ONE YOU ARE NOW CONDUCING

CAN BE AN EFFECTIVE Substitute FOR DIRECI’ TERRITORLAL  PARTICIPATION.

OUR MESSAGE CAN ONLY BE EFFECITVELY COMMUNICATED TO FIRST MINISTERS

IF WE ARE AT THE TABLE

PREMIER MCKENNA’S PROPOSAL HAS PLACED GREAT TRUST AND RELIANCE ON

THE GOOD FAITH OF FIRST MINISTERS AT FUTURE CONSTITUTIONAL MEETINGS ~

AND CONFERENCES. WE RECOMMEND, THEREFOR5 THAT AN ADDITION BE MADE

TO MR. MCKENNA’S PROPOSAL TO ALLOW TERRITORIAL PARTICIPATION IN ALL

CONFERENCES AND MEETINGS ON THE ECONOMY AND THE CONSTITUTION. THE’

EXPLICIT INCLUSION OF THE TERRITORIES IN CONFERENCES ON ABORIGINAL

MA’’fTERS WILL LIKELY OPWTE TO EXCLUDE THE TERRITORIES FROM ALL

OTHER MEETINGS AND CONFERENCES. IT IMPLIES THAT CONSTITUTIONAL

MATTERS DO NOT AFFE~ THE TERRITORIAL GOVERNMENTS UNLESS THEY

INVOLVE ABORIGINAL RIGHTS. THAT IS OBVIOUSLY NOT THE CASE,

IF THE MEECH LAKE ACCORD IS NOT RATIFIED BY JUNE 23RD, WE RECOMMEND

THAT SERIOUS THOUGHT BE GIVEN TO MAITERS OF PROCESS BEFORE FURTHER

CONSTITUTIONAL NEGOTIATIONS ARE HELD. WE

1
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FURTHER RECOMMEND THAT FIRST MINISTERS FOCUS ON THE AMENDING

FORMULA AND PROCESSES FOR PUBLIC PARTICIPATION IN CONSTITUTIONAL

REFORM SUCH AS REFERENDA OR PUBLIC HEARINGS. AMENDMENTS ON PROCESS

SHOULD BE MADE FIRST TO ENSURE THAT WHAT FOLLOWS BY WAY OF

SUBSTANCE IS ADEQUATELY PRESENTED TO THE CANADIAN PEOPLE FOR THEIR

CONSIDERATION PRIOR TO THE ADOPTION OF ANY CONSTITUTIONAL

AMENDMENT. A CONFERENCE TO REVIEW THE AMENDING FORMULA IS ALREADY

PROVIDED FOR IN SE~ON 49 OF THE CONSTITUTION A~, 1982. IT IS OUR

POSITION THAT THERE SHOULD BE TERRITORIAL PARTICIPATION IN ANY SUCH

CONFERENCE. ,.

FINALLY, I WANT TO SAY A FEW WORDS ABOUT IRRESPONSIBLE RHETORIC FROM

MANY QUARTERS THAT HAS RECENTLY SURROUNDED THIS SERIOUS TASK OF

NATION BUTLDING. THIS DOES NOT REFLE~ A LEVEL OF STATESMANSHLP

WORTHY OF THIS EXERCISE AS HAS BEEN SAID ELSEWI-IERIZ ‘IF THE PRESENT

LEADERS CANT SOLVE THESE PROBLEMS, CANADIANS WILL FIND A NEW BATCH

WHo CAN.”

MEECH IAKE HAS BECOME A NATIONAL CATHARSIS UNLEASHING THE TENSIONS

OF OUR COUNTRY BUILT UP OVER THE LAST 123 YEARS. BUT CATHARSIS SHOULD

BRING RENEWAL

MR. CHAIRMAN, WE CANNOT SHY AWAY FROM THE FORMIDABLE CHALLENGES

FACING US. lT IS PROFOUNDLY DISTURBING TO ME THAT ANY RESPONSIBLE

PERSON COULD SERIOUSLY CONTEMPLATE THE
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BREAKING APART OF OUR COUNTRY. DURING A D~AMIC EPOCH N WORLD

HISTORY WHERE NATIONS AND PEOPLE AROUND THE GLOBE ARE GRAPPLING

WITH FUNDAMENTAL QUESTIONS OF MONUMENTAL IMPORTANCE, CANADIANS

SHOULD REALIZE THAT THEY ARE LMNG IN PERHAPS ONE OF THE WORLD’S

MOST FAVOURED NATIONS.

SURELY WE CAN CRAFT A CONSTITUTION WHICH, TO QUOTE LORD SANKEY, IS

“BASED UPON A CONSIDERATION OF THE RIGHTS OF OTHERS AND IS EXPRESSED

IN A COMPROMISE WHICH WILL REMAIN A LASTING MONUMENT TO THE

POLITICAL GENIUS OF CANADIAN STATESMEN.’

,.

THANK YOU. OUR COMM17TEE IS PREPARED TO ANSWER ANY QUESTIONS YOU

MIGHT HAVE.
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Legislative Assembly of
Special Committee on

1-

the Northwest Territories
Constitutional Refom

TECHNICAL BRIEF

to

The House of Commons Special Committee
to Studv a Pro~o sed ComDanion Resolution to the Meech T,ake Accord

aaswmmd:

The Honorable Michael A. Ballantine, Minister of Justice and
Chairman of the Legislative Assembly of the Northwest Territories
Special Committee on Constitutional Reform, is pleased to present
on behalf of the Committee this Technical Brief in accordance with
the undertaking given in Yellowknife on April 18th, 1990 to the
House of Commons Special Committee to Study a Proposed Companion . .
Resolution to the Meech Lake Accord.

Chairman Charest in remarks to n. Gordon Robertson duringCommittee hearings on April llth, 1990 in Ottawa, indicated that
the Committee would be conducting further research into the issue
of provincial status for the north. This Technical Brief is also
intended as a contribution to that research effort.

This Technical Brief contains:

PAGE 2 - a summary of the recommendations of
Northwest Territories;

the Government of the

provisions of thePAGE 4 - an analysis of the existing
Constitution relating to the establishment of new
provinces which demonstrates that the New Brunswick
proposal is consistent with the amending formula
contained in the Meech Lake Accord;

PAGE 12 - a procedural option to bridge the ratification of the
Meech Lake Accord and the Companion Resolution;

PAGE 14 - a summary and consolidated text of constitutional
amendments for addition to the McKenna proposal to meet
the concerns of the Northwest Territories without
affecting Quebec’s five demands.
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A.

1.

2.

B.

1.

2.

3.

LEGISLATIVE ASSEMBLY OF ‘THE NORTHNEST TERRITORIES
SPECIAL CONMITTEE ON iNSTITUTIONAL REFORH

Procedure for Bridging tha Mach M- Accord and the New
ck C-on eso lu*

It is proposed that a ‘Third Rosolutiona be adopted ~ to
June 23, 1990. This resolution would relate only to procedural
matters. It would prwidc for an ammdment to Part V of the
m~z. This amendment would have the effect
of postponing tha “coming into force” of the Meech Lake
Amendment until a Companion Resolution comss into force. The
amendment would requiro a constitutional conference to resolve
outstanding issues, and would contain a commitment by all
governments to the principle of constitutional renewal to
bring about the full and active participation of all provinces
and territories in Canada’s constitutional evolution.

The legal text for this “Third Resolutiona is contained on
page 12.

titutio~l Refo~

The participation of elected representatives from the
territorial governments in processes of constitutionalr  eform
must be guaranteed through participation in all conferences
and meetings of First Ministers.

Special consideration must be given to establishing a process
for resolving outstanding issues relating to the aboriginal
peoples of Canada. The aboriginal peoples must participate
directly in any such process.

Whetbu or not the Xeech Lake Accord is ratified there must
be special consideration given to the IXQ!2MS of
con~tional reform:

A system of public hearings or referenda should be
adopted to obtain the views of Canadians before
amendments are finalized.

Not every issue is a constitutional issue. A system for
screening issues before they become part of a
constitutional agenda should be considered. Such a system
should also include a role for Canadians to present their
views.



4.

c.

1.

2.

,-3-

Congideration  should h given to th. need for annual
constitutional conferences. The political debate on
national issues should b. conducted  in the House o f
Commons and the Senate except in exceptional
circumstances.

The conference provided for in section 49 of the Constitution
~ct, 1982 should be convened in the near future to discuss the
amending formulae and processes for including Canadians more
directly in diSCUS610nS on the processes of constitutional
reform.

Recomendations on the Leaa 1 T-

The New Brunswick Companion Resolution, if it were ratified,
would address many of the substantive concerns which the
Government and Legislative Assembly of the Northwest
Territories have with the legal text of the Meech Lake Accord.
However, the Northwest Territories recommends some additions
to the Companion Resolution to address outstanding concerns.

A summary of the proposed additions to the legal text is found ‘-
on page 14. A consolidated text of the Meech Lake Accord, New
Brunswick Companion
proposals is found on

Resolution and Northwest Territories
page 18.

●

- ---
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Qf New Provinces.. e New Flrunswick ProDosal

The New Brunswick proposal for a companion resolution proposes that
a new section, 43.1, be added to the xtutlon Ct * 1982 to meet
the concerns of the Northwest Territories and Yukon with respect
to provincehood for the north. The New Brunswick proposal reads as
follows:

43.1 Notwithstanding paragraph 41(1), an amendment
to the Constitution of Canada in relation to the
establishment of new provinces in the territories may be
made by proclamation issued by the Governor General under
the Great Seal of Canada only where so authorized by
resolutions of the Senate and House of Commons.

JnterDr etina the Meech Lake Amendinu Formu14

Some witnesses before the House of Commons Special Committee have ‘:
suggested that the New Brunswick proposal would “simply cancel out
what is now in the Meech Lake Accord”, or that it would represent
“a difficult reversal” of an element of Meech Lake which would be
unacceptable to Quebec and perhaps other provinces. [Presentation
by Professor Peter Russell, April 11, 1990, unofficial transcript].
On careful examination, however, it appears that this is an.
interpretation which does not take into account other provisions.
of the Constitution and may misinterpret the effect of the amending
formula on the establishment of new provinces.

Section 42(l)(f) of the nstltutzon Act . 1982 has commonly been
interpreted to date as giving provinces a role in the establishment
of new provinces. Section 42(l)(f) will become section 41(i) under
the Meech Lake Accord and therefore, according to some
interpretations, each province would have a veto over the
establishment of new provinces. Section 41(i) reads as follows:

41. An amendment to the Constitution of Canada in
relation to the following matters may be made by
proc-tion issued by the Governor General under the
Great Seal of Canada only where authorized by resolutions
of the Senate and House of Commons and of the legislative
assembly of each province:

(i) notwithstanding any other law or
practice, the establishment of new
provinces; . . .
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The Importance of the Naw Brunswick Proposal in Ralation to
Naw Provtices

The analysis which follows providas an altsmlativa  interpretation
to the sections quoted above which leads to the conclusion that
provinces do not have any role in the establishment of new
provinces other than in respect of consequential amendments to the
Constitution of Canada having a direct effect on the provinces in
constitutional law.

Parliament throughout Canadian history has had ● xclusivejurisdiction over the establishment of new provinces. It must be
pointed out that at no time since the amending formulae were
created in 1982 have the provinces provided any substantiated or
defensible arguments:

1. to demonstrate that the creation of new provinces will affect
any provincial powers, rights or priVihgeS under the
Constitution of Canada;

2. to justify an extension of provincial jurisdiction to matte&
directly affecting the constitutional status and development
of the territories;

3. to demonstrate that the political and economic effects
associated with ● stablishing new provinces constitute a
rationale for provincial involvement in the establishment of
new provinces, particularly when other more significant
political and ● conomic issues affecting provinces are ~
caught by any amending formula.

The New R-wick ProDosal is a neces=arv ad-on MPec~
Accord

hQ.@!o T~is alternative interpretation’~s  more consistent with the
e to verifv the alternatl e ~temretation set Oug

history and constitutional principles underlying the establishment
of new provinces and our federal system generally. In the Canadian
federation the provinces have not had jurisdiction over matters
outside thair boundaries. To interpret the amending formula
otherwis. would lead to the perverse
constitutional development and status of
matters ~ are now ultimately controlled

The POwer to Create New Previnces

The ~onstitution Act, 1871 vests substantive

conclusion that the
tha territories are
by the provinces.

legislative powers in
parliament. The establishment of new provinces is a ‘matter”
within the authority of Parliament under-this Act. The Act has
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never been appealed or directly
Act continuas to be ‘part of the
of s.52(2) (b), and is listed as
Constitution Act . 1982 ●

6-

amended in this regard. The 1871
Constitution of Canadaw by virtue
item five in the schedule to the

feet of the 1982 Amendina For’nQae on the 18 71 Acf

The amending formulae set out in Part V of the Gonst itution Act ,
UU are _ matters. Part V is entitled “Procedure for
Amending Constitution of CanadaJo. In discussing the
relationship between the ~ and the amending
procedures in Part V, the Yukon Court of Appeal stated in peniket~
v. /4.G. of Canada (leave to appeal to the Supreme Court of Canada
denied) that:

The word “matters” in section 32(1) of the QW.KQ&
parallels its use in sections 91 and 92 of

titution Act . 1867. Constitutional powers in Canada
have always been divided between Parliament and the
provincial legislative assemblies by these sections.

A constitutional amendment is not a “matter” within the
authority of either Parliament or the provinces. The
amending power is vested in a joint decision of both
federal and provincial authority.

Section 32(l)(a) of the~ is inte~~ed
to confirm that the ~arte~ applies, ~, to 11~11
within the authority of Parliament including all matter~ relating
to the Yukon Territory and Northwest Territories”. The decision in
the peniket~ case leads to the conclusion that we must draw a
distinction between the word “matters” in the context of a division
of powers, and the word “matters” as it is used in the Part V
amending formulae. The 1871 Act clearly vests in Parliament the
legislative power to create new provinces. It must be remembered
that the vesting of this “matter” in Parliament under the 1871 Act
pre-dated Parliament’s power to amend the Constitution of Canada
and therefore it should not be confused with the “matters” referred
to in Part V.

— ---

Provinces Were Not Given Jurisdiction over New “Matters” by the
endina Formulae

Careful reading of the amending formula in section 42 of the
Constitution Act . 1982 (and the relevant section of the Meech Lake
Accord) reveals that there has been no conferral of new legislative
powers to the provinces in respect of the establishment of new
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provinces. In other words, the establishment of new provinces is
not a “matter” which is now Within  the powers of th~ axisting
provinces.

Prior to 1982, Parliament had ths powor to amend the Constitution
of Canada by virtue of section 91(1) which was added by the
Constitution Act (No.21 . 19~. That power allowed Parliament to
amend any part of the Constitution of Canada:

.** except as regards~ coming within the classes
of subjects by this Act assigned seclusively to the
legislatures of the provinces or as regards rights ~r
privileges by this or any other constitutional act
granted or secured to the legislature or the government
of a province. . . . (Emphasis added. )

The establishment of new provinces was a matter exclusively within
the power of Parliament under the 1871 Act. So prior to 1982,
Parliament could have amended the 1871 Act unilaterally. With the
repeal of section 91(1) in 1982, Parliament is now only able to
amend the 1871 Act under the procedures prescribed by Part V of the
~titution Act. 19=. But this change in amending formulae did
not alter Parliament’s exclusive legislative jurisdiction to
establish new provinces under the 1871 Act.

What Occurs en a New Province is Estab~hed,9

The federal Acts establishing Manitoba, Alberta and Saskatchewan
serve as examples of the sorts of things contained in establishment
Acts for new provinces. Some of the key elements are as follows:

a)
b)

c)
d)
e)
f)
9)
h)
i)
j)

identification of boundary
making the Constitution Acts apply ~ mut~ to
the new province
representation in the Senate
representation in the House of Commons
identification of executive power
● stablishment of a legislature
continuation of courts
● ducation provisions
astbmal subsidies
public lands.

a Fonnu.&.9

The amending formula in section 42 applies only to ‘tan amendment
to the Constitution of Canada”. As noted above the 1871 Act is part
of the Constitution of Canada. In other words, the amending formula
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would be engaged @ when a new Drovince 1s established, but rather
the nd the 18 71 Act or make=

some other amentient. an a co~ence of establlshlna a new
Provlnce. ch affect- DOwers. riahts or Drlvlleaes of e~

lnces under the Co@tutUll This interpretation 19 consistent
wlt~ the other amending formulao”contalned  in the Q~on Act .
U*

The 1871 Act provides that at the time of establishment of a new
province Parliament may make provision for the constitution and
administration of any such province and for its representation in
Parliament. Pursuant to the 1871 Act, Parliament is not able to
alter the provisions of the Act establishing the new province once
it has been passed. After it has been established, the new province
has powers to amend its own Constitution. A provision to this
effect used to be contained in s.92(1) of the Act .

this was repealed in 1982 and replaced by section 45 of
tltution Act . 1982, .

It is clear that the federal legislation that would establish a
constitution for a new province need not lead to an amendment of
the Constitution which would affect any existing provinces. The -

federal Act setting out the new province’s constitution need not -

even become part of the )$Constitution of CanadaN as that term is
defined by section 52 of the Mnstitut@ Act. 1982 Provinces such
as British Columbia and Nova Scotia for example, ha~e constitutions
which are not contained wholly within the “Constitution of Canada”
[see ~ v. AQ2L0JL; MaGL!=n ‘“ ~G of No a Scotv i~].

As indicated above, the 1871 Act makes specific reference to
provisions for the representation of the new province in the Senate
and House of Commons. It must be noted however, that the two
northern territories already have guaranteed representation in the
House of Commons and the Senate under the Constitution of Canada
by virtue of the ~titution Act (No.1) . 19 73 and the ~onstitutlon
Act (No ● 2). 1975. The establishment of a new province would not
necessarily lead to a change in this representation.

Any oth~k consequential amendments to existing sections of the
“Constitution of CanadaH might, depending on the subject matter,
require ruolutlons of provincial legislatures under the amending
formula. Wtia tution Act , 1982 . However, a review of the
specific matters enumerated in sections 41 and 42 of the
~onst~t~ 19= does not reveal any matter which would
likely be the subject of an amendment when a new province is
established. Once a new province is in existence, Parliament and
the legislature of the new province could initiate any “house
keeping” amendments that might be necessary by using the s.43
formula.
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a ov~al Interests bv Ont$na ~t

There appears to be a common misunderstanding that Provincial
powers, rights or privileges undar tho Constitut ioi will be
affected by ths creation of n-w provincos, although no province has
yet articulated how this could happen.

The powers of provinces relate to matters ~ tha province.
Section 38(2) and (3) of tlm~ P@~it anexisting province to opt out of any amandmant that ‘darogates  from
the legislative powers, the proprietary rights or any other rights
or privileges of tho legislature or government” of that province.
Clearly these provisions protoct tha existing provinces from any
consequential amendment to tho “Constitution of Canadaw that might
be contained in any federal Act to establish a new province passed
pursuant to the 1871 Act.

Section 42(2), it will be noted, does not allow a province to opt
out of an amendment to the Constitution in relation to the
establishment of new provinces. As stated above, if this is
interpreted to mean an amendment to the 1871 Act, the prohibition:
against opting out is logical: the power to create new provinces
lies exclusively with Parliament. The only change that could be
made to the 1871 Act that would change that ● xclusivity would be
a sharing of the power with the provinces. This would be ~ to
provincial powers rather than ~~ from provincial powers and
would fall within 8.38(1) of the~. .

It must also be noted that the section 38 amending formula, the so;
called ‘7/50 formula”, actually requires “~ of tie
provinces for an amendment. The use of a ratio in this ssction,
instead of a fixed number such as ‘7W, indicates that the drafters
contemplated an increase or decrease in the number of provinces.

The operation of this amending formula can be affected in two ways

an increase or decrease in the number of provinces
:; an increase or decrease in the population in some or all

of the provinces (the population of the territories is
not included in the calculation under section 38,
regardless of its size).- ---

While variations in the number of provinces, or population size in
any particular province, might affect the numerical operation of
the amending formula these are matters over which provinces have
not, and should not, have any control.

Fluctuations in population in another province and establishment
of new provinces, are very clearly matters Qutsti, as opposed to
-, a province. The opting out provision allows a province to
“defendn itself against any amendment which would affect itS powers
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rights or privileges. HoweVer, to interpret the formula
provinces an active role in creating new provinces is as

“ as finding that the Constitution now permits prOVlnCe9
with or influence population growth in other provinces.

Protec tina Provincial Interests Throuah a vetQ

as giving
repugnant
to tamper

If the Meech Lake Accord were ratified, any amendment to the
Constitution of Canada in relation to a matter enumerated in s.41
of the Constitution Act ●

1982 would require the consent of all the
provinces and Parliament. Again, the existing provinces are
completely protected. The veto power could be exercised wherever
a provincial legislature believed its interests would be adversely
affected. So after Meech Lake, the 1871 Act could not be amended
to ~ powers to the provinces unless all provinces agreed. As
indicated above, under s.42 and s.38(1) in the Constitution Act.
J98Z only seven provinces having 50 percent of the population of
all the provinces would have been required to make such a change.

The contention that establishing new provinces will make it more
difficult to achieve unanimity for future constitutional ;
amendments, even if it is true, does not appear to have any direct
bearing in constitutional law. Achieving unanimity is dependent on
politics, not on law. The unanimity formula is based on the
principle of provincial equality. It was not intended as a formula
to exclude regions or provinces based on how they might vote on an
issue.

Conclusion

The New Brunswick proposal for a new 9.43.1 would clarify that
Parliament may continue to establish new provinces in the territory
pursuant to the 1871 Act, notwithstanding s.41(i) of the Meech Lake
Accord. However, section 41(i) of the Meech Lake Accord would not
be without meaning: it would be engaged if there were ever an
attempt to alter tha 1871 Act or Parliament’s exclusive power under
the 1871 Act. &her’more, an amendment to the Constitution of
Canada which was made as a consequence of establishing a new
province, would still require provincial resolutions if a
provincial-~wer, right or privilege under the Constitution were
affected.

Confusion between ordinary politics and constitutional law appears
to lie at the heart of the desire of some provinces to control the
constitutional status and development of the territories. Using the
New Brunswick proposal for guidance, it is possible to interpret
the various provisions of the ~onst itution Acts . 1867 to 1982 , in
a manner consistent with the principle that provinces in our
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. faderal syatu should not be empovered by tho Constitution to ~
meddle in the affairs of othor jurisdictions, whether they ~
provinces or territories.

i
,

I

. .

- ----



TERRITORIES

west Territories Special Committee on Constitutional
“Z&

~.. Reform has recommended that the 14eech -e Accord and New Brunswick
*.:

“%
.:. Companion Resolution, or some variation of it, should be ‘~~tifie~l~>.:i,.. . . * at the same time. Considering the complexity of issues such as:3

‘%
Senate reform and other matters it is unlikely that a complete

i;’
Companion Resolution could be negotiated by June 23, 1990.

Therefore, the Northwest Territories Special Committee recommends
consideration of a procedural mechanism which would allow the Meech
Lake Accord and Companion Resolution to “~me into foreR“ at the
same time. The Meech Lake Accord could be ratified by June 23, 199o
but the amendments flowing from it would not come into force until
a Companion resolution has been ratified. . .

The mechanism proposed is a ‘Third Resolutiona which deals only
with procedural matters. This resolution would be ratified prior
to June 23, 1990 and a proclamation of the Governor General would
issue prior to June 23, 1990 to add this procedural mechanism to
the Constitution of Canada. All substantive discussions on the
Meech Lake Accord and Companion resolution could then continue at “
the constitutional conferences required by this procedural section. -

During the “cooling off’t period, leading up to this conference, a
more balanced and complete vision of Canada should be sought.

The Third Resolution would be a schedule to an Accord reached by
First Ministers. The Accord would contain commitments by Manitoba,
New Brunswick and Newfoundland to ratify the Meech Lake Accord
prior to June 23, 1990. —

The text of the proposed amendment follows:

Itconstit ution Act. 19 82
— -=-

The ~ is amended by adding thereto,
immediately after section 48 thereof, the following
section:

48.1 (1) Notwithstanding any
other provision of this Act, an amendment to
the Constitution of Canada pursuant to the
Constitution Amendment, 1987 proposed by the
1987

—
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ConstitutLonal Accord (Maach Laka Accord)
shall not coma into forca until tha repeal of
t h i s  s8ction.

(2) This section may be r-pealed only where
so authorized by resolutions of the Senate and
House of Commons and of the legislative
assembly of each province.

(3) The government o f Canada and the
provincial governments are committed to the
principle of constitutional renewal to bring
about tha full and active participation of all
provinces and territories in Canada~s
constitutional evolution.

(4) A constitutional conference composed of
th8 Prime Minister of Canada, the first
ministers of the provinces, and the elected
leaders of the governments of the y~on
Territory and the Northwest Territories, that
includes in its agenda the items referred to

. .

in this section, will be convened by the Prime
Minister of Canada by June 23, 1991.

(5) Tho Prim@ Minister of Canada will invite
representatives of the aboriginal peoples of
Canada to participate in discussions on any
item on the agenda of a conference convened -

under subsection (4), that, in the opinion of
the Prime Minister, directly affects the
aboriginal peoples of Canada.”

—..

- ---
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LEGISUTIVE ASSEMBLY OF THE NORTHWEST TERRITORIES
SPECIAL CONMITTEE ON Constitution REFO~

OF
PROPOSFQ AnnITIONS TO ~E N~=m~wlcK ~ommm

RESOT,WTION
All provisions of the New Brunswick proposal would remain the same
except for the additions listed below.

Add to the new section 2 of the ~titution Act<
~~67 the following:

(a.+) the recoanltlon,,

2(2.1) The role of the Parliament and
Government of Canada to promote thefundamental characteristics of Canada referred
to in paragraphg~d (1) (a) is
affirmed.w

2. Renumber s.148 of the Act . 1867 ass.148(1) and add the following subsection:

e 14~ter
le~e-o

of c ada s~
elected ve~

titution Act. 1982

3. - tO the ~titut~on Act, 1982 immediately aftersection 36 the following heading and section:

nconstit tional ConfereneQ

27*(11
,,

p~da
sverv two vears. Commencing in
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. b conference convened undeq
have included on itq

Bectina constitutional matterS
t direc~ affect ~ a~lnal BeoEles Og,,

da. lud~a we id~cation
on of the ri~ts of those Beoples tQ

●

C~da SW invite
res~ives of se Dawles tQ

~. ‘Q

ate ns at t

vite the elected le~s of aover~ent~
of the Yukon Territory and the Northwes~
Territories to ,,BartlclDate in discussions at

rices convened under subsection (1) 11.

4. Add to paragraph 43(l)(a) of the
U the following:

W43.(1)  ● -c

(a) any alteration to the
boundaries between provinces,
etween Drevinces and territories-

9r between territories S, and

(b) . . .

may be made by proclamation issued by the
Governor General under the Great Seal of
Canada only where so authorized by resolutions
of the Senate and House of Commons and of the
leghlat~ve a s s e m b l y  of each province ~
~torv to which the amendment applies.t~

5. Add to the ~titution Act , 19fiZ immediately after
s.46.1 the following section: .

“~ ~or amen~ent unde~
3(1) be ,,,mav ated either bv thq

te or the House o f Commons o r bv thq
ive assemblv of a territorv. m

6. Add to section 50 of the Constitution Act. 1982
following:

“~~ prime Minister of Can@a sha~

the
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the Northwest
itorxes t o DarticlDate in discussions at
erences convened under subsection (1L .

50. (2) ●  ☛ ☛

(ael) constitutional matters
that directly affect the aboriginal
peoples of Canada, including the
identification and definition of the
rights of those peoples, Were 4

erence has not be~n CODvened on
such matt n that vear undez

— .=-

--
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NSO~ OF ~PROPOSU
4

s-ma

CONSTITUTION ~, 1987

Note: The text of the Northwest Territories proposal is
contained in square brackets [ 1 ● New Brunswick’s
proposals are underlined. The Northwest Territories
supports the New Brunswick proposals, and to reflect
this square brackets have been placed around the
underlined text.

Constitution Act, 1867

10 The titution Act . 18 67 is amended by adding thereto,
immediately after section 1 thereof, the following section:

!820 (1) The Constitution of Canada shall be interpreted
in a manner consistent with . .

[

(a.lo) the recognition that the distinc
societies of aboriginal peoples within Canad
constitute a fundamental characteristic o
Canada; and !

(a) the recognition that the existence
of French-speaking Canadians, centred in
Quebec but also present elsewhere in Canada,
and English-speaking Canadians, concentrated
outside Quebec but also present in Quebec,
constitutes a fundamental characteristic of
Canada; and

(b) the recognition that Quebec
constitutes within Canada a distinct society;

-

(2) The role of the Parliament of Canada and
the provincial legislatures to preserve the fundamental
characteristics of Canada referred to in paragraph (1) (a)
is affirmed.



.

L
(3) Tho rolo of the legislator@ and Government

of Quebec to presarvo and promote tho distinct identity
of Quebec refarred to in paragraph (1) (b) is affirmed.

(4) Nothing in this section derogates from the
powers, rights or privileges of Parliament or the
Government of Canada, or of th legislatures or
governments of tho provinces, including any powers,
rights or privileges relating to language.”

2. The said Act is further amended by adding thereto, immediately.
after section 24 thereof, tlm followi-ng  sect-ion:

3.

’25. (1) Where a vacancy occurs in the Senate, the-
government of the province ~ to which the
vacancy relates may, in relation to that vacancy, submit
to the QueenSs Privy Council for Canada the names of
persons who may be summoned to the Senate.

(2) Until an amendment to the Constitution of
Canada is made in relation to the Senate pursuant to
section 41 of the ~, me person
summoned to fill a vacancy in the Senate shall be chosen
from among persons whose names have been submitted under
subsection (1) by the government of the province ~
~ to which the vacancy relates and must be
acceptable to the Queen’s Privy Council for Canada.”

after section 95

‘Agreements

95A.

.

—,

is further amended by adding thereto, immediately
thereof, the following heading and sections:

on Immigration and Aliens

The Government of Canada shall, at
the request of the government of any province,
negotiate with the government of that province
for the purpose of concluding an agreement

—
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*
relating to immigration or the temporary
admission of aliens into that province that is
appropriate to the needs and circumstances of
that province.

9SB. (1) my agreement co&cluded between
Canada and a province relation to
immigration or the temporary admission of
aliens into that province has the force of law
from the time it is declared to do so in
accordance with subsection 95C(1) and shall
from that time have effect notwithstanding
class 25 of section 91 or section 95.

(2) ~ agreement that has the force of
law under subsection (1) shall have effect
only so long and so far as it is not repugnant
to any provisions of an Act of the Parliament
of Canada that sets national standards and
objectives relating to immigration or aliens,
including any, provision that ● stablishes
general classes of immigrants or relates to
levels of immigration for Canada or that
prescribes classes of individuals who are
inadmissible into Canada.

(3) The ~
Freedo~ applies in respect of any agreement
that has the force of law under subsection (1)
and in respect of anything done by the
Parliament or Government of Canada, or the
legislature or government of a province,
pursuant to any such agreement.

9SC. (1) A declaration that an agreement
referred to in subsection 95B(1) has the force
of law may be made by proclamation issued by
tho Govornor Ganeral under tho Great Seal of
Canada only where so authorized by resolutions
of the Senate and House of Commons and of the
legislative@ assembly of the province that is
-“party to the agreement.

—,

(2) An amendment to an agreement
referred to in subsection 95B(1) may be made
by proclamation issued by the Governor General
under the Great Seal of Canada only where so
authorized
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(a) by resolutions of the Sanate
-d House of Commons and of th8
legislative assembly of the province
that is a party to the agreement; or

(b) in such other manner as is set
out in the agreement.

95D. Sections 46 to 48 of the
~ apply~ “im such
modifications as the cir~tances require, in
respect of any declaration made pursuant to
subsection 95C(1) , any amendment to an
agreement made pursuant to subsection 95C(2)
or any amendment made pursuant to section 95E.

95E. An amendment to sections 95A to 95D
or this section may be made in accordance with
the procedure set out in subsection 38(1) of
the ~~ but only if the
amendment is authorized by resolutions of the
legislative assemblies of all the provinces
that are, at the time of the amendment,
parties to an agreement that has the force of
law under subsection 95B(1).”

4. The said Act is further amended by adding thereto, immediately
preceding section 96 therefor, the following heading:

‘General”

5. The said Act is further amended by adding thereto, immediately
preceding section 101 thereof, the following heading:

“Courts Established by the Parliament of CanadaN

6. The said Act is further amended by adding thereto, immediately
after section 101 thereof, the following heading and sections:

“Supreme Court of Canada

‘riiii. (1) The court existing under the
name of the Supreme Court of Canada is hereby
continued as the general court of appeal for
Canada, and as an additional court for the
better administration of the laws of Canada,
and shall continue to be a superior court of
record.

4
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(2) TM SUpr8m@ Court of Canada
shall consist of a Chi.f justico to be called
th. Chief Justice of Canada and eight other
judges, who shall be appointed by the Gov@rnor
General in Council by letters patent under the
Great Seal.

101B. (1) Any person may be appointed a
judge of the Supremo CO- of Canada who,
after having been admitted to the bar of any
province or territov, has, for a total of at
least ten years, been a judge of any court in
Canada or a member of the bar of any province
or territory.

(2) At least three judges of the
Supreme Court of Canada shall be appointed
from among persons who, after having been
admitted to the bar of Quebec, have, for a
total of at least ten years, been judges of
any court of Quebec or of any court
established by the Parliament of Canada, or
members of the bar of Quebec.

[ ‘:::
101C. (1) Where a vacancy occurs in th=

/

Supreme Court of Canada, the government of
each province may, in relation to
that vacancy, submit to the Minister of
Justice of Canada the names of any of th
persons who have been admitted to the bar of
that province and are qualifie
under section 101B for appointment to tha
court .

(2) mere an appointment is made to
the Suprema court of Canada, the Governor
General in council shall, except whcro the
Chief Justice is appointed from among members
of tha Court, appoint a person whose name has
baon submitted under subsection (l)and who is
acceptable to the Queen’s privy Coucil for
mada.

..-

(3) Where an appointment is made in
accordance with subsection (2) of any of the
three judges necessary to meet the requirement
set out in subsection 101B(2) , the Governor
Gmeral in Council shall appoint a person
whose name has been submitted by the
Government of Quebec.
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(4) Whro an appointment is made in
accordance with Stisection (2) otharwiso than
as required under subsection (3) ~ tha Governor
General in Council shall appoint a person
whose name has been sti-m-itted  bj the
government of a province, Qr te~itorv< other
than Quebec..

101D. Sections 99 and 100 apply in
respect of the judges of the Supreme Court of
Canada.

101E. (1) Sections 10U to 101D shall not
be construed as abrogating or derogating from
the powers of the Parliament of Canada to make
laws under section 101 except to the extent
that such laws are inconsistent with those
sections.

(2) For greater certainty, section
101A shall not be construed as abrogating or
derogating from the powers of the Parliament
of Canada to make laws relating to the
reference of questions of law or fact, or any
other matters, to the Supreme Court of
Canada.m

7. The said Act is further amended by adding thereto, immediately
after section 106 thereof, the following section:

“106A. (1) The Government of Canada shall
provide reasonable compensation to the
government of a province that chooses not to
participate in a national shared-cost program
that is established by the Government of
Canada after the coming into force of this
section in an area of exclusive provincial
jurisdiction, if the province carries on a
program or initiative that is compatible with
tha national objectives.

- --- (2) Nothing in this section extends
the legislative powers of the Parliament of
Canada or of the legislatures of the
provinces.m

8. The said Act is further amended by adding thereto the
following heading and sections:

11X11 - CONFERENCES ON THE ECONOMY AND OTHER MATTERS
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148. [(1)] A confermca  composed of the
Prlm8 Minister of Canada and the first
ministers of the provinces shall be convened
by the Prime Minister of Canada at least once
● ach year to discuss the state of the Canadian
economy and such other matters as may ba
appropriate.

(2) The Prima Hini8ter of Canada
shall invite elected representatives of the
governments of the Yukon Territory and the
Northwest Territories to participate
discussions at conferences convened und~~

_subsection (l). .

X I I I - REFERENCES

149. A reference to this Act shall be
deemed to include a r e f e r e n c e  to any
amendments thereto.”

Constitution Act, 1982
. .

~ slim Act. 1982 is amended bv addinq -

:~

m 7
v

e t

N J

[

( ) The said Act is further amended by adding thereto, immediately”
after section 36 thereof, the following heading and section:

‘CONSTITUTIONAL CONFERENCE
-.
3;: (1) A Constitutional conference
composed of the Prime Minister of Canada and
the first ministers of the provinces shall be
convened by the Prime Minister of Canada at
least once every two years, commencing in
1990.
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1 (2)
● ubsaction
agenda items

A conference convened under
(I) shall have hcluded on its
respecting constitutional matters

that directly affeCt the SbOrhjinal peoples of
Canada, including the identification and
definition of the rights of those peoples to
be included in the Constitution of Canada, and
the Prime 14inister of Canada shall invite
representatives of those peoples
participate in the discussions at $
conferences convened under subsection (l).

(3) The Prime Minister of Canada
shall invite elected representatives of the
governments of the Yukon Territory and the
Northwest Territories to participate in the
discussions at the conferences convened under
subsection (1).”

9. Sections 40 to 42 of the tltution.
are repealed-

and the following substituted therefor:

~40* Where an amendment iS made
under subsection 38(1) that transfers
legislative powers from provincial
legislatures to Parliament, Canada shall
provide reasonable compensation to any
province to which the amendment does not
apply.

41. An amendment to the
Constitution of Canada in relation to the
following matters may be made by proclamation
issued by the Governor General under the G?eat
Seal of Canada only where authorized by
resolutions of the Senate and House of Commons
and of the legislative assembly of each
province:

(a) the office of the Queen,
the Governor General and the- --- Lieutenant Governor of a province;

(b) the powers of the Senate
and the method of selecting
Senators;

(G) the number of members by
which a province is entitled to be
represented in the Senate and the
residence qualifications of
Senators;

I
‘1
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(d) the right of a provinc8 to
a n~er of metirs in tho House of
Commons not less than tho number of
Senators by which tha province was
● ntitled to be roprasonted  on April
17, 1982;

(e) the principle o f
proportionate representation of the
provinces in the Houso of Commons
prescribed by tha Constitution of
Canada;

(f) subject to section 43, the
use of the English or the French
language;

(9) the Supreme court of
Canada;

(h) the extension of existing
provinces into the territories;

(i) notwithstanding any other
law or practice, the establishment
of new provinces; and

(j) an amendment to this
Part.”

. .

U Section 43 of the said t is r-ered as subsection 43(1)
[and amended as follows]: 9

‘(l) ( a ) any alteration to the
boundaries between provinces,
[ betwaen provinces and territories,
or between territories, ] and

may be made by proclamation issued by the
Governor General under the Great Seal Of
Canada only where so authorized by resolutions
-tho Senate and House of Commons and of the
legislative assembly of each province [or
t&itorY] to which ‘tie amendment applies.” ~

-,

L --

U [The said section] d bv
ect io~.

.-
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10. Section 44 of the said Act is repealed and the following
substituted therefor:

~44. Subject to section 41.
Parliament may exclusively make laws amending
the Constitution of Canada in relation to the
executive government of Canada or the Senate
and House of Commons.”

11. Subsection 46(1) of the said Act is repealed and the following
substituted therefor:

’46. (1) The procedures for amendment
under sections 38, 41 and 43 may be initiated
either by the Senate or House of Commons or by
the legislative assembly of a province.

:~=s$
1

n i

( ) The said Act is further amended by adding thereto immediately
after section 46.2 thereof, the following seCtion:
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1

46.2 ~Tha procedural for amandment
undar saction 4301 My be initiatad either by ~
tho Sanat8 or the HOUS. of Commons or by the ~
legislative assembly of a tarritory. -
&

12. Subsection 47(1) of the said Act is repealed and the following
substituted therefor:

[

’47. (1) An
-1amendment to the

Constitution of Canada made by proclamation
under section 38, 41 or 43 ~ 43.1 may be made
without a resolution of the Senate authorizing
the issue of the proclamation if, within one
hundred and e~~ht$~:~n~ft~ the adoption by I
the House resolution
authorizing this issue, the So~ate has not
adopted such a resolution and if, at any time
after the expiration of that period, the House
of Commons again adopts the resolution.” —

13. Part VI of the said Act is repealed and the following
substituted therefor:

W PART

CONSTITUTIONAL

. .
..-

VI

CONFERENCES

50. (1) A constitutional conference
composed of the Prime Minister of Canada and
the first minister of the provinces shall be
convened by the Prime Minister of Canada at
least once ● ach year, commencing in 1988.

Y

[

(1.1) The Prims Minister of Canada
shall invite the elected leaders of the I
governments of the Y-on Territory and t!: \
Northwest Territories to participate

I discussions at conferences convenedSubsection (1) .

(2) The conferences convened
~ection (1) shall have included on
agenda the following matters:

(a) Senate reform, including
the role and functions of the
s~nate, its powers, the mathod of
selecting Senators and
representation in the Senate;

under 1-

under
their

-.
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~b) rolosand responsibilities
in relation to fisharies; and

(c) . such othr mattars as are
agreea upon.

. .

She

the conferences convene%
der subsection (1). m ~’

h
14. Subsection 52(2) of the said Act is amended by striking out
the word “andm at th8 ● nd of paragraph (b) thereof, by adding the
word “and” at the ● nd of paragraph (c) thereof and by adding
thereto the following paragraph:

w (d) any other amendment to the
Constitution of Canada.

15. Section 61 of the said Act is repealed and the following
substituted therefor:

- ---
“61. A reference to the

or a reference to the
o 1982 shall be deemed to include

a reference to an; amendments thereto.m

,

‘l-i
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Gaaral.

16. N o t h i n g  in tii~ctiOn 2 of ti~ titution Act , 186
Section 25 Or 27 pr 2Q of td’m
Exs!sQm#

~
section 35

of section 91 of the
or 24

CITATION

This amendment may b. citad as tho ~ution ~
L.

. .
..-

---.
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IL TEE BRmIsE NORTH MfERICA  ACT, 18?1

34+5 Victiti, c. 2s.
hActnspec” thohoyo&xJ!m&{  Provincw in the

%0

[SC/t June, 1871]

Whereas doubti ha- been enttttained
r

ingtbe
powere of the Pdiament of Cuds  to ee~ “ ProVm~
u Temitoria titti, or which may hereafter be gd.
mitted, “Mti the Dominion of Canada, end to rotide for

?the representation of such Provincee in the said artiea~
and it ie expedient to resnow such doubts, and to veet wch
powere  in the eaid Psdiament: ..-

Be it enacted by the Queen’s Jfmt Excellent ifajeety,
by and with the uivica end count of the Lo* S iritual

L%and Tern A, end Commone, in thie. pmmmt P
ti~and  by the authority of ti came, M followx-o

l. This Actmsybe citdforaUp~ ael%e Britkhh’-
North .~ Ac& 1S71.

. .
---

8.1’1n Pediunentd  C+miams  frwnt+toti~d

2M%s%tz!”:L-:E=
liEdt80i8ueh’~umti-Md ~
mm beqmedto bythaeaid  bgislatum,  aadmay, with
WiLmen&*poa

3--
-%&R%=of any euch incmm or *U

**m relstion to lnf pro- edti My.
w -*-

4. The Pdement ofcaMd8m8yfzwn timstotimod%!=’
In8ka provkkxA for the edminhtmtkm, ~, older, ad ew-l

&
venunentof eay -tory not forthetimobe.ing~a

&inu@nwiww bhm=
6= 80

IL& 1952

(
“.
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148 BnUeA Ncwh A- Ad, 18?1.

LhAua 6. Except 88 provided by the third section of thie At,
#~~d it M not be competent for the P8r!iaxnent  of Canal ~
~~--w ahr the profions of the Mentioned Act of the w
fW ~ ~ pmfi=mt ~ ~ fu u it mlatu to the Provinoe ~
1~~ ~ mtob~  or of any other Act hereafter establbbing DC!V- Provinces in the “id Dominion, subject alwqm w u

right of the Le@atum of the Protice of Meaitobs L
akr from q w time the provisixu of an law ~i

rthe qualihuon  of ekton and members o the Le@hti~
~fib$+:d too make laws reelecting elections m A

.
---.-< ..

62?0

[

1

ROs.. 19a2.
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No. 41 N04]

CONSTITUTION ACT (No. 1), 1975 LOI CONSTITUTIONNELLE N“ I DE 197s

(BRITISH NORTH AMERICA ACT, 1973] (AOE DE L“Ahi~RIQUE  DU NORD
BRITANNIQUE, 197S)

[Note:  The shon title (in italia)  of this Act. which
was ermcted M Part I of the Nwfhve$t Tvm#Irs
Rrprrmmffon Acf, w-s changed to the pruem  tide by
the Cotut!lutton  Act. 1982 (No. 44 infro). See alxa the
note to xacuon  ~ of this Act. )

[Note : & titre abrest (en italique)  de cette  Ioi. cons.
Iituant la pame 1 de 18 &n xu?  la rtprrscnfarion  dcs Icr-
nfatrcs dM Nofd-~#st,  a he remptati  aux lerrnea de la
&i -~tttut(o~il~  de 1982 (@44 IRfru). Volr auul 1~
note accompagttant  I’articia 3.]

23-24 Elizabeth 11, c. 28 (Canada) 23.24  E1ixabeth 11, ch. 28 (Canada)

[As.wnted  to 13th March, 1973] /Sanctionn&e  le 13 mars 1975/

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows:

Sa Majeat&. sur I’avis et du consentement  du
S&tat et de la Chambre des communes du
Canada. d&cr&e

. . . . . . . . .. . . . . . . . .

PART I PARTIE 1

CONSTITUTION ACT, 1867 LOI CONST2TUTIONNELLE DE 1867

2, Subsection 5 I (2) of the Constitution Act,
1867, as enacted by the British North  America
Act, f 9f2.  is repealed and the foilowing sub-
stituted therefo~

A La paragraph 51(2) de la hi conrtiw-
tionnei!e de 1867, dana la version qu’en donne
l’Acte de l“Amdrique  d u  N e r d  brlrannfquc,  ‘
/952, eat abrogd et remplac& par ce qui sun:

Yuka Tern. “[2) The Yukon Territory as bounded and
- ad \onh-
- Tc7rlWlaI described in the schedule to chapter Y-2 of

the Revised Statutes of Canada+ 1970, shall
be entitled to one member, and the North=
weat Terntori~ xx bounded and deacsibd in
section 2 of chapter N-22 of the Raid
Statuta of Canadx,  1970, shall be entitld to
two mesnbem.”

● (2) Le terntoire  du Yukon et lea terntoi. T~rnlOl= du
rea du Nerd-OttaeL dens lea Iimites et scion ~~~~~~~~”.
lx description qu’en donnent l’annexe du cha. OU=I
pitre Y-2 et I’article 2 du chapitre N-22 dea
Stxtutx revis& du Gttada  de 1970, ont drott
=pectivement  d un at d deux dtputb.~

Sh III!* ●  dL 7XS ?wr may be cited  as the British
lwelnu N&  Wea Act, ! 97S, and the British

Nad&+sadca  Acts. 1867 to 1974-73 and this
Part w& cited together as the British North
Ameri-  Acts, 1867 tO 1973.

3. & prtsenfe  Partie peut ?tre cit~e  sous It T;(’? Qb’m tf
titre: Acte de l“Amkn”que  du Norri  britanmque, w jirencr

197S; Ies Acres de 1°Am4rique  du Nerd britan-
nique, 1867 d 1974- 7S. ainsi  que la prisente
PartI*,  peuvent dtre citks  tnsenrble sous Ie tifre:



No. 4 I Conrtifuf/on Acf (No. 1). 197s

Shen  Ink 3. This Part may bc cited as the Cowim-
IIOR Act (NO.  //, 1975.
[Nom The arisiaai aectaon  1 (in ilali=)  ‘as rew~~

and a new sawn ntktituttd by sectton 3 I of the Mtj -
Cthatocu Statute &w Amendmtnt  ACL  1977 (No. 43
u@). ~ MM enacted  in 1977 was rcpdd and the
new scm~ J Suk:ituted by the COMtItMtIOn Act. /982
( No. u @a).J

. . . . . . . . .

Acres de l’Am6rique  du N e r d  brttonntque,
1867 d 1975.

3. Titre  abrege de la pr6sentc partie : La  TIM, ,b,,E
cotwitutionnelle  t? I de 1973.
[Note : L“wtde 3 (dent ix vemon orttlnale at en ,Ia.

Iique) a he tbrogc et rernpih  mix terms de I’arucle  3 I

de h U Corrrctlw  de 1977 (n” 43 iafre)  et, de nouvau.
aux tWItU de la &n coasIItuIIonneile  de 1982 ( n“ 44
@a).]

. . . . . . . . .

..-

- ---
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No.  42

CONSTITUTION ACT (No. 2), 1975

{BRITISH NORTH AMERICA ACT, (No. 2)
197s)

[Note: The Fexent short Me was subamutad h the
ongmtl short utle (in Mica) by the Cowttrumn  Acr.
/982 (No. 44 @fre).]

23-24 Elixabeth 11, c. 53 (Canada)

An Act to amend the Constitution Acts, 1867
to 1975

(Assented to 19th June.  197J/

Her Maj=ty, by and with the advice and
consent of the Senate and House of Commons
of Canada. enactx as follows:

C-llulma of 1. Notwithstanding anything in the Consri-
Saaalc all- rwlon Act, /867,  or in any Act amending that

Act. or in any Act of the Parliament of
Canada. or in any order in councii or terms or
conditions of union made or approved under
any such A*

(a) the number of Senatom provided for
under section 21 of the Corutitufion Act.
1867, as amended, is increased from one
hundred and two to one hundred and foufi
(b) the maximum number of senators is
increased from one hundred and ten to one
hundred ad tweiv~ and

(c) the Yukon Territory and the Northwest
Tanitoria shall be entitled to be represented
in the Saaate by ooa member each.

‘“?rowue- L % the purpoaas  of this Act. the term
“~” m satmn 23 of the CmtxnturIon
~-~ hex the same meanmg ax IS aswgned
to t?n - “province’* by semen 28 of the
Interpmarian  Act.

NO 42

LOI CONSTITL’TIONNELLE  N“ 2 DE 197s

(ACTE  DE L“AhiJfRIQUE DU FJORD
ERITANNIQUE  W 2. 197J)

[Note : Le tlwe 1*4 (en ilalique) a ete remplace
aux terms de la Lc4 eonrrIrufwwull# de 1982 (n* 44
infm). ]

23-24 Elixabeth  11, ch. 53 (Canada)

Loi modifiant lea Lois constitutionnclies de
1867 ~ 1975

[Sanctionde  ie 19 juin I 973/

Sa Majest4. sur I“avis et du consentemem du
!Unat et de la Chambre da commun-  du
Canada. dtite . .

.-
1. Par dkqation 4 la hi consritutionrulle  ~&r~,yO;

de /867, aux ha tndifiant cette lot, aux IOIS du ~U ~Ra,
Parlement du Canada. aux arrWs  en conse:l ou
aux term=  e t  c o n d i t i o n s  d’unmn pns ou
approuvka en vartu de ca loi&

u )  Ie nombre de s&nateurs prevu A I’article 21  ,
de la Loi coruritutionneile de / 867 ,  dam u .
forme modifite. eat port~ de cent deux i cent
quatm,

b) Ie nombre maximal de Atatetm eat pond ,
de cent  dix i cutt dottxG et

c) Ie ttitoire du Yukon et lee terntoires du
Nerd-OuUt oat Ie droit  d’&re repr6aent& au
S&tat par un *teur chamt.

2 P o u r  I“appliation  de la pr6sente Ioi. [e J+~’”CE*
terme cprovmcez t. d I“article 23 de la LaI cons-
[ttutionnefle  de 1867, le mdme sens quc clans
I’article 28 de la Loi d“inrwprdfarion.
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shod  1(//,  84 3. This Act may be cited as the British 3. L a  prisente  Ioi p e u t  @tre cltie  sous  [e W.,,,,
L-11811M North America Act, (No. 2) 197S,  and shall be titre: Act# de ]’Amkrique  du ~ord brl[annlque c(’%b

inciuded among the Acts rhar may be cited as # 2, 197S, et doit &re cowtprw  clans la lIste
the British North America Acts. 1867 to 1975. des Iois qui peuvent Are cities so us {e II tre:

Actes de l’Am4rtque  du N e r d  brttannique,
1867 a 197s.

Shon  title 3. This Actmay& citdasthc  C’outtJution 3. Titreabrtge:  &icotitl/ut/onne//c m2~e Tmjk,

Act INo. 2), i 97S. 197s.
(Note: %tion 3 (in italics) was  fveal~ ad the new [Note : L“arucle 3 (en ttalque) a M abro$e et rem.

%ectlOfl Substituted by the Conmfuma ACf. / 982 ( No. placd aux termea de IS b constttuttonmlle de 1982 ( n“

44 utjre).] U infto).j

——
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FIRST MINISTERS’ MEETING ON THE CONSTITUTION

FINAL COMMUNIQUE

June 9-10, 1990
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1990 @2JSTITUTIONAL  Ac23WZ3fElIT

WHEREAS o n  A p r i l  30, 1 9 8 7 ,  th~ prima ulnj,st@r
of Canacla and the Premiers reached agreement in
principl~  on means to brin9 about the full and active
participation of Quebec in Canada’s constitutional
evolution:

AND WHEREAS on Jun~ 3, 1987, all first
ministers siqned the 1987 Constitutional Accord and
committed themselves to intmniucing  as soon as possible
tha ~ in Parliament and the
provincial legislative assemblies;

~D~E- the~
has bean authorized by Parliament and tha leqislativo
assemblies of Quebec, Saskatchewan, Alberta,  pr~nca
Edward Island, Nova Scotia, Ontario and
British Columbia:

1.

Tha Premiars of Naw Brunswick, ?lanitoba  and
Newfoundland undertaka  to submit  tha
~. 1987 fOr appropriate leqislativa or public
consideration and to usa ● ve~ poesibla ● ffort to
achieve decision prior to Juna 23, 1990.

2. REF~

I

I

After proclamation, the fedaral government
and tha provhcas will constitute ● commission with
● qual reprasantation for ● ach provinca  and an
appropriate numlmr of territorial and federal
representatives to conduct haaringm  and to raport to
Parllamant  and tho lmqialativa  assemblies of tba
provinces and territories, prior to ths Flr8t
Ministers’ Confermca  on th Sanata to be bald by tha
end of 1990 in British Columbia, on specific proposals
for Sanata reform that will give  ● ffect to the
following objectivam:

TIM senate should bc ● lected.

Tha Sonata should provida  for more ● quitabla
raprmsantation  of tha la88 populous provincas and
territories.

Tha Senata should have  ● ffwtlva Pow-rs  to ● nsura
tho interasta of residmts of tlm 1sss populous
provincam  and tarritorias figure morm prominently
in national dacision-maklnq, rsflact  Canadian
duality and strengthn t!m Gova rnmant of Canada’s
capacity to govern on bshalf of all citizens,
whila prasomlnq the principla ot th~
responsibility of t!m Government to tha Housa of
C o m m o n * .

Following proclamation of th U@@ch Xake
Accord, thm Prima Ffifiistor and all Prmmiors  agree to
smk adoption of an ammdmant on Comprshonsivm Sanata
reform consistent with these objwtlvam by July 1,
1995.

Th@ Prime ninister undartake8 to report
semi-annually to tha House  of Commons on prograsa
achieved towards comprshensiva  Senata r8form.

.
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~Q prim. Minister and all Pr8miers,
reaffirming the commitment made in  tha Edmonton
Declaration and the provisions to ba ● ntranced under
the undartook  that Senate
reform will b. tha kay constitut~onal  priority until
comprehensive refomn is achieved.

If, by July 1, 1995, comprehensive Senate
refom has not been achievad according to tha
objectives set out abova under section 41 of the

t. 19aa as amandad by tha
~, tha mhr of senators by which ●

provinca is ● ntitled to be represmtod  in the Sanate
will be amended so that, of the total of on8 hundrmd
and four Senators, the representation of Ontario will
ba ● ighteen Sanacors, the. representation of Nova
Scotia, Nev Bmnswick, British Columbia, Albarta,
Saskatchewan, Manitoba and Navfoundland vill be ● ight
.Senators  ● ach, and thm rmprasmntation  of all othar
provinces and the territories vill remain unchanged.
In tha casa of any provinca whoaa rmprasantation
daclinad, no nev appo~ntnents  vould bm made until that
province’s representation had by attrition daclinad
below its nev maximum. In tha ● vant of such ●

r e d i s t r i b u t i o n  o f  senate sea t s ,  Navfoundland  would ba
entitled to another Membar of Parliament in tha Housa
of Commons under saction 51A of the
m.

3.

(1)

(2)

(3)

(4)

Add ● ction 28 Of -@ ~
~ to sgceio~ 16 of th8 ~
~.

In appointments to tho Sanaix and the
Suprema Court of Canada.

In discussions on itams  on tho aganda of annual
constitutional and ● conomic Confarencas vharo, in
tha vlav of tha Prime Hinistar,  matters to be
discussad dirmctly  affact them.

Add to tha agmnda  of constitutional confarencas
mattars that ara of intarast to English-speaking
and French-spaakinq linguistic minorities.

Rmquira  rasolutlons of tha Houso of Commons, tha
Smata ● nd tha laqislative  ● ssambly of !ZW
Brunsvick to amend that provincm*8  ~

of tha T3i!o o~
~ (Bill 88)s

First Wnistarst constitutional confarances  to bs
held  onca wary threa years, tho fir8t to be h e l d
within one year of proclamation: representatives
of aboriginal paoples and tha territorial
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PART II

Act . 18Q

Raduction
of S9nat8
to normal
number

All that POrtiOn  of section 22 of tha
Q&WM&LU followinq Ltam 4 and preceding
tha last paragraph tharmof im rtpaaled  and tlm followlnq
substituted tlmrefor:

v*wflich ~a~r Divisions shall, SUbj@Ct tO th~
provisions of this Act, bo raprasantad in tha Senata
as follows: Ontario by ~ Senators; Quebec by
twenty-four SanatOrSl tha Uaritima Provinces and
Prince  Edward Island by ~ Senators, ~
thareof rapresanting  Nova Scotia, s&M theraof
raprosenting Nev Brunswic)c, and four theraoc
raprosanting Prince Edward Island; the Wostam
Provinces by uv-tvQ s~nators~ d!2hS thereof
representing Manitoba, Q.@$ theraof ropreaentinq
British Columbia, & thereof representing
Saskatchavan, and ~ tharaof reprosontinq
Alb@rta\ Newfoundland shall be ● ntitlad to ba
raprasmted  in the Sanato by AgM mambars: tha
Yukon Territory and the NorthVast Territories shall
be ● ntitled to be repr8sentad in the Smata by one
member  ● ach.a

9. section 27 of the said Act 18 repaaled  and thm
following substituted t.lmrcfor:

’27. In ca8e of such ● ddition beinq at any tima
made, the Governor GaneraL  shall not summon any
person to tha Smata,  ● xeapt on a furthar like
direction by the Queen on tlm lika recommendation,
to represent one of th~ ~our OLv~s~ons  until 8Wh
Division is roprasanted  by ~~
~and no more.”

Transi- Notvithstandlnq  section 22 of tha ~tit-
tlonal &o any provinca  that ia represented in tho
provision S*nata on tm cominq into form of this Part by more

senators than ● ra provided for undar that section may
continue to ba 80 represented, but no additional persons
may be summoned to the Senate to repreeent that province
until ths numbar ot Senators r~presentln~  that province
faU8 bolov tkm number set out h section 22, and
thareaftar, subject to section 26, th8 numbar
representing that provinca shall not ● xceed that number.

11.(1) This Part shall not come into fores if an
amendment in relation to the senate that 18 consistent
vith tho objoctivem  ● at out in the ~90 ~
~ signed  ● t Ottava on June 9, 1990 is made
bafore July 1, 1995.

(2) If an ammdment doscribad in subsection (1) is
not made boforo July 1, 1995, thie Part  shall coma into

Citation

force on that data.

This amendment may be cited as tho
~)  ●

. .
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5. 2.. cQ~roN

Tlm Prima MiniStar and Pr8miers  took note of
public discussion of tha distinct society clausa slncm
its inclusion in tha Ma8ch Lako Accord. A number of
Canada’s most distinguished constitutional authorities
mat to exchango views on tha legal impact of tha
clauss. Tha Prima Uinistmr and Promiars  reviewed their
advice and othor matarial.

Tha Prima Minister, in his capacity as
chairman of the Conforenca, racaived frou tha
above-noted constitutional authorities a legal opinion
which is appondad  to tha final Conferenem  communique.

. .
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Add a clausa that within NW Bnmsvick, the
Enqll+h  linguistic community and the Franch
linguistic community have  ● quallty of status and
● qual riqhts and privil~qas.

Affl= an additional rola of tha lsdslaturg and
government  of New Bwwdick: to priserw and
promote th~ equaiity at statua and ● qual rights
and privilaqes  of tha provinca”s tve otficial
linguistic communities.

The Prime Hinistar of Canada will lay  or
causa to be laid batorm the Sanata ● nd Houso of
Commons, and tha Pr8sier of New Brumvick will lay  or
causa to be laid botora tha laqislativ-  assambly  ot
Now  Brunswick, a resolution, in thm fora appendad
horato, and will seak to authoriza a procla=tion to be
Isauad by th8 Gov@rnor Ganeral  undmr the Great Saal of
Canada to amend the constitution of Canada as soon as
possibla  aftar proclamation of tho ~
~.

!

—- .—
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Signed at Ottawa,
June 9, 1990

Fait i Ottawa
le 9 juin 1990

*

,

● Subject to the publfc
hewfng process

● Sous rdserve du proc~ssus
d’audiences publiques

h:ba
NCW Brunswick

?,&-

Nouvaau-8runswiek

a
●

ColLbiLrYt~%ique

(.
. .

Al berta Newfoundland ●

Terrt-tiauva

● Th9 Premier of Newfoundland endorses -.
nou th~ undertaking in Part I of
this doament and further undertakes
to endorse fully this aqreemnt if
tho ~nt. is
givan Ieglslatfv@ or publtc approval
folloulng tha consultation provfded
for in Part I.

● Lc premier minlstre de Terre-Neuve
endosse maintenant  l ’engagement
ffgurant clans la Partte  I du present
document @t s’en age en outre i

Yendoss~r  11 tota it6 da la prtsente
ententc  SI la ~
UWWUWLW reqoit une
approbation ldglslativa  ou publfque
i Terre-Nouve suite aux
consultat~ons pr@vues  A la Partle 1.
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OTTAWA
June 9, 199o

Oear  Prfme Minister:

In respostso to certain concerns which havo  bw expressed in
relation to section 1 of tho proposed~ (Mooch Lake
Accord), it fs our ploasura to confim our opinion on ths following.

In our oplnlon,  tho ClnadfJn  Charter of Rtghts  and Frtedosm will
ba interpret~d in a manner consistent with tha dualltyfdfstlnct  soc+ety clause
of ‘he propos’d ~ (**ch Lako Accord), but the
rights Ind freedoms uaranteed  thereunder arc not Infrfngcd or denied by the

7application of the c auso and continuo  to Isa guaranteed subject only to Such
reasonable lfaits prescribed by law as can ba demonstrably justified in a free
and democratic society, and the dualtty/dfstlnct  society clause may be
considered, fn particular, !n th~ application of section 1 of tht Charter.

The Constitution of Canada, tncludtng sections 91 and 920f the
Q2i210n Act . wtl}  be tntarpreted  tn a ● ann8r Consistent with ths
dualtty/dtstlnct  socie;y clause. While nothfng tn thtt clause creates new
legtslativc  authority for Parltammnt  or any of the provincial legislatures, or
derogates from any of their legislative authortty,  tt nay be considered in
determining whethar  a particular law fits within the Iegtslattvo authority of
Parliament or any of the legislatures.

University of Ottawa

Asststant  Oeputy Attorn-ey  General
Government of Britfsh Col~la

‘KCU-L.-. &..,._
Ratherfna  swinton
Professor, Facultyof  Law
University of Toronto

Associate Profsssor
Osgood. Hall Law School
York University

7 &!!_/y-Y-:ws
P*tsr U \ _ )

O$goode Hall Law School
York Unlverstty

L L...
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Motion for a Resolution to authoriza an amandment
to the Constitution of Canada

The (S@nata) (Houso of commons) (legislative assembly) resolves
that an amendment to the constitution of Canada b. authorized to be
mada by proclamation issuad by His Excellency tho Governor General
under tha Great seal  of Canada in accordance with tha schedule hereto,
but only after th~~ CO=ea into forca.



Partici-
pation of
Territories

Amendmant
to New
Brunswick
Act

● CXEDULX

COIJSTITUTXOM AMNDNENT

PART I

hct . la~

1. section 25 of th~ ~ 186 7 ,  as
enacted by sgctton  2 of tha ~
l?.U, iS amandad by adding thereto, lXWdlately  aftar
the word ‘provincam wherever  it occurs tharain, tha
words ‘or territory-.

2.(1) S u b j e c t i o n  101C(1)  Of th said Act, as
● nactad by sactlon  6 of the ~
W, is a=-d~d b y  a d d i n g  therato, Lmaediataly
after tho word ‘provincea wheravor  it occurs
ther8in, the words ‘or territory”.

(2) Subsection 101C(4) of the said Act, as anacted
bY “ct~on 6 of th@ ~, is
amended by addinq thoroto,  iuunodiataly aftar the word
“provincan wherm it occurs thormin, tha words W, or
tarrito~,’.

3. S@ction 148 of tha said Act, aa ● nactod by
‘=tlon 8 of -~ ~, is
renu!shred as subsection 148(1) and is furthar amondod
by adding thsroto tha follovinq  sub8@ction:

“(2) ThQ ?rirnc Mlnistar of Canada shall invita
clacted rcprcscntativcs  of tho govwnaionts of tha
Yukon ‘T8rritory and tha Northwest Tarritorlea to
pa=icipatm  in tha discusaiona on any ltam on the
agenda  of a confmmce  convenad undar subsection (1)
that, in tho opinion of tha Prima Uinistar,  diractly
affects the  Yukon Territory and th~ Northwast
Tarritorias.*

19U

4. S@ction 43 of the ~ iS
ranumbarad am subsection 43(1) ● nd L8 fu~mr amended by
adding tharoto tha following subsection:

-(2) A n  ammdmnt  to tlm A c t  o f  tha
Lsgi81aturm  of Nav Brunswick ● ntltled ~

of ●

chapter O-
1.1 of tha Acts of N*v Bmnavick, 1981,’may  be made
by proclamation isausd by the Govmrnor G4naral under
the  Graat Saal of Canada only vhara so authortzad by
resolutions of th.  Smats and Housa of Commons and
of tha Lagislativo  A88@mbly  of ~CV  Brunsvick.n

,_
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conference

Partici-
pation of
aboriginal
peoples
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t e r r i t o r i e s

Non-
cierogation
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5.(1) Subsection 50(2) of the said Act, as enacted
by section 13 of the
amended by adding thereto, immediately after paraqraph
(a) thereof, the following paragraph:

‘(al) matters of interest to English-
spaaking and French-speaking linguistic
minoritles:m

(2) Section 50 of the said Act, as ● nacted by
section 13 of the~, is
further amended by adding thereto the following
subsection:

R(3) l%. Prime Minister of Canada shall invite
● lected representative ot tha  governments of the
Yukon Territow and tha Notilive8t Territories to
participate in the discusaionm  on any itam on the
agenda of a conference convened under subsection (1)
that, in the opinion of tha Prime Minister, directly
affects the Yukon Tarritory  and tho Northveat
Territories. *

6. The said Act is further amended bv addlna
thereto, Immediately after section 50 th&eof, ;S
enacted by section 13 of the ~
2292, the following section:

“s1. (1) A constitutional conference
composed of the Prima Hinistar of Canada and the
first ministers of the prwincos shall b~ convened
by tic Prime  14inimter of Canada vithin ona year
after this Part cornea into forc8 and at least once
in ● very third calendar year aftar tho first such
conf9renca  is convamd.

(2) &ach conference convened under
subsection (1) shall hava lncludad  in its agenda
matters of interest to tha aboriginal peoples of
Canada, and the Prime Minister of Canada shall
invite reprosentativea of thoma peoples to
patiicipata  in th~ dimcusmions on thosa matters.

(3) TM Primo Pfinist@r of Canada shall
invite ● l.cted representative of tho governments of
tha Yukon Territory and tha Northwe8t  Territorial to
participate in tha discuamionm on any item on tha
agenda of ● conference convanad undar subsection (1)
that, in tho oplnlon  of the Prima Minister, directly
affacts the Yukon Tarritory and tha NorthVest
Territorial.

(4) Nothinq in this aaction shall ba
construad  ● o as to derogate from section 35..

7. Section 16 of the
is amended by adding  thereto, Lmmadiataly  after t h e
refarence to-eectioi 27 vhera it occurs therein, tho
folloving: “or  28-.

I

i’
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Motion for a Resolution to ● uthoriza an amendment
to the Constitution ot Canada

T!m (Senata)  (House of Commons) (laqislativm assemly)
resolves that an amendment to tha Constitution of Canada be
authorized to ba made by proclamation issuad by His Excellency
the Governor General under tha Graat Seal of Canada in accordance
with the schedule hereto.

. .
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Interpre-
tation

R018 O f

legisla-
ture and
Government
of New
Brunsvick

Riqhts or
legisla-
tures and
govern-
ments
prese-ed

Citation

SC%%DULS

CONSTITVTIOM AXENDtUMT

1. The ion Act. 186 7 is amended by
addinq thereto, immediately after section 133 thereof,
the follovinq  section:

“ 1 3 3 . 1 ( 1 ) ‘I%@ Constitution of Canada, as it
relates to New B~nSVick, shall be interpreted in
a manner consistent with tha recognition that,
within New Bnnswick, the English linguistic
community and tha  French linguistic community hava
● quality of ● tatus and ● qual rights and
privileges.

(2) T3w role of the legislature and
Government of New Brunsvick to preserve and
promote the equality of status and equal  rights
and privileges of tha WO Llnquistic communities
referred to in subsection (1) is afflmaed.

(3) Nothinq in this section deroqates from
thm povers, rights or privileges of Parliament or
tha Government of Canada, or of tho legislature or
Government of New Brunsvick, lncludtng any povers,
rights or privilegam relating to language.”

. .

.

2. This amentient  may lw cited as tha
~, (~) (w
RKWStWS)  ●

.



tMTSNT1 CONSTITUTIONUBLLl  DB 1990

1.

2.

Attmdu qua, la 30 avril 1987, la Premiar ministre
du Canada et les pr8mi9rU  miniStr8S d8S provincee
ant conclu  une entente de principe aur les moyens
d’assurer la participation pleine et entitire c!u
Qu6bec & l’&volutiOn  Constitutionnelle du Canada;

Attendu que, la 3 juh 1987, tous lee premiers
ninistres ont signal l’Accord constitutionnel  de
1987 et se aont engagba  & aaisir le plus tdt
possible le Parlement et les assembles
l~qislatives provincials da la ~
~:

At-ndu -e la ~
~ a dtd autorisde par le Parlement ● t lea
assembles 16gislative8  du Qu&bec, de la
Saskatchewan, de ltAlberta, de
l’!le-du-Prince-I?douard,  de la Nouvelle-Ecosae,  de
l’Ontario  ● t de la Colombie-Britannigue  :

Las premiers ministres du Nouveau-Bnanswick,  du
Manitoba et de ‘Terre-Neuve s’engagent ~ soumettre
la~ h
l’examen  16gislatif ou public approprid et k tout
uiettre  en oeuvre afln qu’une d6cision soit prise
avant le 23 juin 1990.

Apr&s la proclamation de l’Accord du lac Meech, le
gouvernement  fdd&ral et les gouvernements  des
provinces conntitueront  une commission OQ chaque
province sera dgalement reprdsentde  et qui
comprendra un nombre approprid de reprdsentants
territoriaux  et fdddra.ux. Cette commission
tiendra des audiences et fera rapport au Parlement
● t aux assembles 16gislatives des provinces et
terrltolres, avant la Conference des premiers
ministres  sur le S6nat qui doit se tenir d’icl la
fin de 1990,  en colombie-Britannique,  concernant
des propositions pr&cises dent la base serait les
parambtres  suivants  :

La Sdnat devrait &tre 61u.

u S6nat devrait garantlr une representation
plus dquitable des provinces moins peup14es
● t des tarritoiree.

M S&nat devrait d&tenir des pouvoirs rhels
afin que la prise des dbcisions au niveau
national  tienne davantage compte des intdrdts
des habitants dee provinces noins peuplkes et
des territoires, afin d’dtre le reflet de la
dualitd  canadienne  e t  afin que le
Gouvernement  du Canada soit plus en mesure de
gouverner  au nom do tous les citoyens, tout
en prdsemrant le prlncipe de la
responsabilltd  du Gouvernement  envers la
Chambre des communes.

,.
..-

.—
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Apr&s la proclamation da I’Accord du lac Meech, le
Premier ministre  du Canada et les premiers
ministres de toutes les provinces conviennent  de
mettre tout en oeuvre pour faire adopter une
modification conforme & ces parambtres en vue
d’une rdfonue qdn4rale  du S4nat d’ici le
1“ juillet 1995.

Le Premier ministre du Canada s’engage h faire
rapport deux fois par an & la Chambre  des communes
des progr&s r4alis4s  en vue d’une r4forme gdnkrale
du S6nat.

La Premier ministre et les premiers ministres de
toutes les provinces rdaffirment l’engagement pris
clans la Declaration d’Edmonton et clans lee
dispositions gui seront consacrbes en vertu de la

elle de 198 7 et
Stengagent & ce que la rdforme  du S4nat soit la
grande priorit6 constitutionnelle  jusqu’h ce
qu’une refo+e generale ait pu &tre rdalisbe.

si, d’ici le lC’ juillet 199s, une r.6fonne
gen6rale du Sdnat n’a pu etre r6alis6e
conformement  aux parametres 4nonces  ci-dessus  en
vertu de l!article  41 de la Loi constl~
w, clans sa forme modifibe par la
Plodlficatlon constltutlonnelle  de 1987, le nombre
de senateurs par lesquels une province est en
droi.t d’dtre reprbsenttie  au S&nat sera modifi6 de
faqon que, pour un total de cent quatre senateurs,
la representation de l’Ontario passe A dix-huit
s&Iateurs,  que celle de la Nouvelle-~cosse,  du
Nouveau-Brunswick, de la Colombie-Britannique,  de
l’Alberta, de la Saskatchewan, du Manitoba et de
Terre-Neuve  passe & huit sdnateurs  cnacun, et que
la representation des autres provinces et des
territoires  demeure i~hang6e. Dans le cas d’une
province dent la representation dimlnuerait,
aucune autre nomination ne pourra 6tre faite tant
que sa representation ne sera pas descendue, par
attrition, sous son nouveau maximum. S1 une telle
nouvelle  repartition des sibges survenait au
S&nat, la province de Terre-Neuve serait
reprbsentbe  par un ddputh suppldmentaire  & la
Chambre des communes en vertu de l’article 51A de
la Loi constitutionell e de 186 7.

3. lW1’UR~ICATIONS  CONSTITVTIONNELX.&

(1) te Droit & 1 l~aal~t~ des sexeS

Adjonction de l’article 28 de la Ghartq
.canadienne des droi ts et be~~q &
l’article  16 de la Hodificatiou
G9LlStltutio nnelle de 1987.

(2) J?61e des territoireq

D a n s  l e s  n o m i n a t i o n s  au sdnat  et & l a  C o u r
supreme du Canada.

s.

._

Dans les discussions portant sur des
questions A l’ordre du jour d’une conference
annuelle des premiers ministres sur la
Constitution et l’bconomie qui, de l’avis du
Premier rninistre, les touchent  directement.

1
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(3)

(4)

Inscription A l’ordra du jour dam  confdrwicam
sur la Constitution des quamtions  int&ra8sant
1c8 mhoritda linguiatiquas d’mprcssion
frangaisa ● t d’axpraneion  anqlaiaa.

Obligation d~obtenir 1. consentemont  du
S4nat, de la Chambrm des communos ● t do
l’assemblda ldgislativo du Now8au-Brunswick
pour modifier la X@ rec~t 1 ~a~v

Questions constitutionnellem int@eSSant les

Tenue tous lee trois ans d’une conference
constitutionnelle  des premiers ministree, la
premikre devant avoir lieu au plus tard un an
aprhs la proclamation. La Premier ministre
inviterait  des reprdsentants  des peuples
autochtones  et des gouvernements des
territoires  & partlciper  au% discussions
portant sur les questions intdressant les
peuples autochtones du Canada.

Las premiers ministres  du Canada et des provinces
ddpo~eront ou feront d6poser respactivament  devant
le S6nat et la Chambre des communes et devant les
assembldee ldgislatives la resolution dent le
texte figure en annexe  et chercheront A autoriser
la modification de la Constitution du Canada par
proclamation du gouverneur  gdndral sous le grand
sceau du Canada 1. plum tbt possible aprbs la
proclamat~onde  la~
!iL1.Mz*

. -

4. ORDRX DU JOUR DE FUTURES DISCUSSIONS

(1) Cr6ation de nouvelles provincam clans les
oires

1A Premier ministre du Canada et les premiers
ministres de toutes les provinces ont convenu
dqexaminer, lors de futures conferences
constitutionnelles, diffdrentes approches
pour ltaccesmion du Yukon et des Territoires
du Nerd-Ouest au statut de provinces, y
compris la possibility quo seules des
resolutions de la Chambre des communes ● t du
S6nat soient ndcessaires  pour leur
reconnaltre  ce statut, advenant  une demande
en ce sens de ces territoires.

(2) ~

Lie Premier ministre du Canada et Ies premiers
ninistres  des provinces ont pris note des
efforts d&ploy&s & de nombreuses  reprises par
les premiers ministres au tours des vinqt
dernieres  ann~es en vue de rbdiger un enoncd
de reconnaissances constitutionnelles,
effofis qui se sent toujours av4r&s
infructueux.

,.
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M Premier ministra du Canada et les premiers
ministros  des p r o v i n c e s  a n t  examin4 des
projets pr6sentda par le qouvernement  f6d6ral
et par le Manitoba, la Saskatchewan,
l’Ontario  et la Colombie-Britannique et 11s
ont convenu de saisir immddiatement de tous
ces projets un comit6 spdcial multipartite de
la Chambre des communes. 0ss audiences
publlques a la grandeur du pays dbbuteraient
le 16 juillet 1990 et un rapport Concernant
le fond et l’emplacement  d’une clause
compatible avec la Constitution du Canada
serait rddig6 et prbsentd aux premiers
ministres & leur conf&rence de 1990.

Le Premier ministre du Canada et les premiers
ministres  de toutes les provinces ont convenu
d’examiner conjointement, A la conference
constitutionnelle exigde par ltarticle 49 de
la ~1 la totalit~
du processus permettant de modifier la
Constitution, y compris le delai maximal de
trois ans pr&u A l’article 39(2) de ladite
loi, et la question de la tenue obligatoire
d’audiences publiques avant l’adoption de
toute mesure li6e & una modification de la
Constitution, dent la r&vocation d’une
resolution constitutionnelle.

Conform&ment  & l’article  50 de la ~
propos~dans la

7, le
Premier ministre du Canada et les premiers
ministres des provinces ont 6qaleaent convenu
d’examiner  en permanence le fonctlonnement de
la Constitution du Canada, y compris la. .

te ctienne des droits et 1~, en
vw d’apporter  toute modification
constitutionnelle  qui pourrait s’av4rer
utile.

5. ON CONSTITVTI~E DE 198 7

Compte tenu dee discussions publiques qul ont
entourd la clause de la socidt6  distincte depuis
son inclusion clans ltAccord du lac Heech, un
certain nombre des constitutionnalistes  les plus
dminents au Canada se sent rencontrds Pour
&changer  leurs vues sur les repercussions
juridiques  de la clause. La Premier ninistre du
Canada et les premiers ministres des provinces ont
examind  leurs recommandatlons ainsi que dnautres
documents.

La Premier ministre du Canada, en sa qualit6 de
prdsident  de la Conference, a requ desdits
constitutionnalistes  une opinion juridique  qui est
annexee au communique final de la conference.

I
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6. ON

Adjonctlon dtun. disposition salon laquolle,
au Nouvmau-Brunswick,  les communaut6s
francophone et anglophone ont un statut et
des droits et privil&ges  bgaux.

Affirmation du rble de la ldgialature et du
qouvernement du Nouveau-Bmnsvick  de protdqer
et de promouvoir l’6galit6 des deux
communautds linguistiques  de la province en
ce qui touche & leur statut et & leUrS droits
et privileges.

L4 Preaier  ministre  du Canada et Ie premier
mhistre du Nouveau-Orunsvick CMposeront ou
feront ddposer respectivement  devant le S4nac
et la Chambre des communes et devant
l’assemb16e legislative du Nouveau-Brunswick
la resolution dent le texte figure en annexe
et chercheront  h autoriser  la modification d e
la Constitution du Canada par proclamation du
gouverneur gdndral sous le grand sceau du
Canada le plus t4t possible aprbs la
proclamation de la
~.

. .



Signed at Ottawa,
June 9, 1990

Fait i Ottawa
le 9 juin 1990

Canada

Ontario Quebec

Nova Scotia
Nouvel 1 e-~cosse

f

Manitoba*

● Subject to the publlc
hear~ng process

● Sous reserve du processus
d’audiences publiques

Prince Edward Island
!le-du-Prince-~ douard

Al berta

New Brunswick
Nouveau-Brunswick

British Columbla
Colombi e-Britannique

Saskatchewan

Newfoundl and ●

Terre-Neuve

● The Premier of Newfoundl and endorses
now the undertaking in Part I of
thts document and further undertakes
to endorse ful 1 y thts agreement f f
the Lonstitu tton Amendment. !987 iS
gfven legislative or public approval
following the consultation provided
for in Part I.

● Le premier mintstre  de Terre -Neuve
endosse maintenant  1 ‘engagement
figurant  clans la Partie I du present
document et s’engage en outre a
endosser  la totalite de la presente
entente si la Modification
constitution nelle de 1987 re?olt une
approbation legislative ou publ ique
A Terre-Neuve iulte aux
consultations prevues a la Partie I.
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OTTAWA
le 9 jutn 1990

Monsieur le Premier ministre,

En r6ponse h certaines  des pr40ccupatfons exprimdes
l’article  premier de I’Accord du lac Meech, nous sormnes heureux
notre opinion sur ce qui suit.

4 l’~gard de
de conflrmer

A notre avis, toute interpretation de la Charte canadienne  des
droits et Itbert&s  doit concorder  avec la disposit~onn:~:tive  i la dualft4  et
A la soc14t4 distfncte  de lahlodificatio co Stitutlo e e e ~ propos~e
(l ’Accord du lac Meech), mats I’application ~e la clause ne constitue pas une
negation ou une violation des droits et libert4s garantls par la Charte des
droits, lesquels  ne peuvent @tre restraints que par une r~gle de drott clans
des limites  quf sent raisonnables  et dent la justification peut se d4montrer
clans le cadre d’une soci4t& libre et d~mocratique,  et il peut @tre tenu compte
de la disposition relative i la dualit~  et i la soci6t6  distincte, en
parttculier  aux fins de l ’application de I’article premier de la Charte.

La Constitution du Canada, Y compris les articles 91 et 92 de la
Lo i constitut ionnelle  de 8&, sera interprdt~e d’une mani~re compatible avec
la clause relative A la dualit4  et A la soci6t4 distincte.  La clause ne tree
aucune nouvelle  competence legislative au profit du Parlement ou de l’une
quelconque  des legislatures provincials et ne deroge i aucune de leurs
competence 14gislatives, mais il pourra en etre tenu compte pour d.6terminer
si une loi particuliAre  s’inscrit clans les competence legislative d u
Parlement  ou de l’une des legislatures provincials.

Jjf!e? --. ., Cr.
/“P;[?es;e;r  %“d;o!i

Universit&  d’Ottaua
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Motion de r~solution autorisant la modification
de la Constitution du Canada

(le S4nat) (la Chambre des communes) (1’assemblda  legislative) a
resolu d’autoriser la modification de la Constitution du Canada par
proclamation de Son Excellence le gouverneur g~ndral sous le grand
sceau du Canada, en conformity avec l’annexe ci-jointe, son entr~e
en vigueur ne pouvant toutefois prbcbder celle de la Bodiflcatioo
constl tuti onnelle de 198 7<

.-
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Participa-
tion des
terri-
toires

u2izn

HODI?ICATIOM COMSTITUTIONMtLLB

PARTIE I

J.oi c nstituti~lle deo 186 7

1. “atiicle 25 ‘“ 1’ ~
W, ~dictd Par l’article 2 de la
~, est modi-
insertion, apr~s -provincem, de <*OU du
territoire)~.

2. (1) Le paraqraphe  101C(1) de la !rAme loi,
edlct6 par l~article 6 de la ~!.
~,est moditid par
insertion, apr&s la premibre mention de
,,province-, de ttOU territoire~,  et, ‘pr&= la
seconde, de ~~ou de ce territoire>~.

(2) La paraqraphe  101C(4) de la udme loi,
edlctd par l!article 6 de la wicat~

lle de 1987 est modifi& par
insertion, aprbs ~~Qudbec~; de uou d’un
territoiren. .

3. L’article  148 de la meme loi, bdictd par
l’article 8 de la ~cation constltutlonn-11~
de 198 7, devient le paraqraphe 148(1) et est
modifik par adjonction de ce ~:i suit :

<<(2) Lpremier ministre du Canada invite
des reprtisentants elus des gouvernements du
territoire  du Yukon et des Territoires  du Nord-
Ouest ~ participer  aux travaux relatifs A toute
question plac6e ~ l’ordre  du jour des
conferences visdes au paraqraphe (1) et qui,
selon lui, intkresse  directement le territoire
du Yukon et les Territoires du tiord-Ouest.~#

Loi constitutionnelle de 1982

L’article 43 de la c n tit tionn lle de
&“devient le paragraph (l; ~t e~t mod;fih
par adjonction  de ce qui suit :

.—
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Non-
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<<(2) Les dispositions de la loi du
Nouveau-Brunswick intitulde~

t& des eux comm~utes
officulles au Nouveau-~ swick chapitre O-
1.1 des Lois du Nouveau-Brunsvic~, 1981, ne
peuvent  &re modifides qw par proclamation d u
gouverneur g6n&ral sous le grand sceau du
Canada, autorlsde par des resolutions du S4nat,
de la Chambre des communes et de L’assemblee
legislative du Nouveau-Brunswick.>>

5. (1) Le paragraph 50(2) de la mdme 10I,
6dlctA par l’article 13 de la ~ation

lle de 1987 est modifid  par
insertion, aprbs l’alin6a’a), de ce qui suit :

I <da.1) les questions intdressant les
minorit6s francophones  e t  anglophones:),

(2) Ltarticle  50de la mdme loi, &dict& par
l!article 13 de la cation constitutionnelle de
W, est modifib par adjonction de ce qui suit :

<<(3) IAS premier ministre du Canada
invite des representants elus dee qmvernements
du territolre du Yukon et des Territoires du
Nerd-Ouest & participer aux travaux relatifs ~
toute  question placde & l’ordre du jour des
conferences visees au paragraph (1) et qui,
selon lui, intdresse directement le territoire
du Yukon et les Territolres du Nerd-Ouest.>>

6. b meme 10I est modiflee par insertion,
apr&s l$article  50, edictd par l’article 13 de la

cation astltuti-le de 198 7, de ce qui
suit :

.51. (1) be premier ministre du Canada
convoque une conference Constitutionnelle
rtiunissant les premiers ministres provinciaux
et lul-mdme  clans l’annde qui suit l’entrbe en
vigueur de la pr~sente partie, et, par la
suite, au moins touS lea trois ans suivant
cette conference.

(2) Sent plac6es & l’ordre du jour de la
conference visde au paraqraphe  (1) les
questions intdressant les peuples autochtones
du Canada. Le premier ministre du Canada
invite leurs reprksentants  A participer aux
travaux relatifs & ces questions.

(3) La premier ministre du Canada invite
des repr~sentants dlus des qouvernements du
territoire du Yukon et des Territoires du Nord-
Ouest A participer aux travaux relatifs A toute
question placee A l’ordre du jour des
conferences vis~es au paraqraphe (1) et qui,
selon lui, interesse directement le territoire
du Yukon et les Territoires du Nerd-Ouest.

(4) La pr6sent article n’a pas pour effet
de dbroqer & l’article 35.BD

-.
..-
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fication cQnstitUtiowlle de 198 7

R6duction
du Senat
au nombre
rdqulier

Disposi-
tion
transi-
toire

7. L’article 16 de la
~tutionnelle e 198 7 est modifid par insertion,
apr~s ,,27),, de uou 28*.

PARTSE II

@Z&l@ de 1962

8. Le passage de l’article 22 de la ~
elle de 186 7 qui suit le point 4 et

prdcbde le dernier paragraph est abrogd et
remplacd par ce qui suit :

<cles quatre divisions doivent
(subordonn&ment aux r~visions  de la
prdsente loi) 6tre reprhsentdes clans le
S&nat, ainsi  qutil  suit : -- Ontario par

t sbneteurs: Qu6bec par vingt-
quatre sbnateurs:  les Provinces maritimes
et l’fle-du-Prince-tdouard par vina<
shateurs, dent ~ reprdsentent la
Nouvelle-Ecosse,  ~ le Nouveau-
Brunswick et quatre l’!le-du-Prince-
Edouard;  les provinces de l’ouest par

senateurs, :znt ~
reprtisentent  le Manitoba, ~ la
Colombie-Britannigue, ~ la Saskatchewan
et ~ +’Alberta:  la province da Terre-
Neuve aura droit d’dtre repr&sent&e au
S4nat par ~ senateurs; le territoire du
Yukon et les Territoires du Nerd-Ouest ont
le droit d’&tre reprbsenttis au S&nat par
un sdnateur chacun.>>

9. L’article 27 de la mdme loi est abrog6 et
remplacd par ce qui suit :

<<27. Dans le cas ou le nombre des
sdnateurs seralt ainsi en aucun temps augmentb,
le gouverneur  general ne mandera aucune
personne au S&nat, sauf sur pareil ordre de la
Reine donnd ~ la suite de la ui&ne
recommendation, tant que la reprbsentatlon  de
chacune des quatre divisions du Canada ne sera
pas revenue au nombre fixe Yi=.4 & l’a~
~.>>

10. Par d6roqation  A l’article 22 de la ~
constit t~nelleu de 1867, peut &tre maintenue la
representation au S&nat de toute province dent le
nombre de senateurs excede,  a l’entree en viqueur
de la presente partie, celui prevu a cet article;
toutefois, il ne peut etre nomme de senateurs  pour
represented cette province tant que le nombre de
ceux-ci n’est  pas inferieur ~ celui prevu a
l’article 22 de cette loi et, par la suite, sous
reserve de l’article 26 de cette loi, le nombre de



Titre

I

sdnateurs  pour
cette limite.

11. (1) La
vigueur si une

-4-

cette province ne peut exceder

prksente partie n’entre pas en
modification portant sur le Senat,

conforme  aux parametres dnoncbs clans l’~ntentq
~titut~e de 199Q signee a Ottawa le 9
juin 1990, est faite avant le 1“ juillet 1995.

(2) A d6faut  d’une modification vis~e au
paraqraphe (l), la presente  partie entre en
vigueur le 1“ juillet 1995.

12. Titre de la Drbsente modification :

..-

. .
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Motion de rtisolution autorisant  la modif icat ion
de la Constitution du Canada

(le S4nat) (la Charabre des communes) (1’assemb16e 16qislative) a
resolu dtautoriser  la modification de la Constitution du Canada p a r
proclamation de son Excellence le qouverneur  g~neral sous le grand
sceau  du Canada, en conformit~  avec l’annexe  ci-jointe.
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Titre

ANZJEXB

140D171CATION  CONSTITUTIO~LM

vi constitu-elle  de 186 7

1. La bi constitutionnelle  de 186 7 est
modifide par Insertion, apres l’article 133, de ce
qui suit :

‘,133.1 (1) TOUt8 interpretation de la
constitution du Canada A l’4gard du Nouveau-
Brunswick doit concorder avec la reconnaissance
de ce que, au Nouveau-Bnanswick,  les
couununautbs francophone  et anqlophone  ont un
statut et des droits  et privileges dgaux.

(2) La Legislature et le gouvernenent du
Nouveau-Brunswick ont le rdle de protbqer et de
promouvoir  l’6galit6 des deux communautks
linguxstiques  vis4es au paragraph (1) en ce
qui touche A leur statut et ~ leurs droits et
privileges.

(3) La pr4sent article n’a pas pour effet
de ddroger aux pouvoirs, droits ou prlvll@eS
du Parleraent  ou du gouvernement du Canada, ou
de la Legislature ou du gouvernement  du
Nouveau-Brunswick, y compris a leurs pouvoirs,
drolts ou privileges en zatibre de langue.~~

-.

2. Titre de la prdsente modification :

~wicu.
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APPENDIX E

SPECIAL COMMITTEE ON CONSTITUTIONAL REFORM

Meeting Schedule/Important Dates

March 22 Establishment of Special Committee of the Legislative
Assembly

March 27 Charest Committee is Established

April 3 Organizational Meeting of the Special Committee
April 10 Strategy and Planning Meeting of the Special Committee
April 11 First Report of Special Committee to the Assembly
April 17 Meeting to Review Special Committee’s PreSeIItatlOII to

Charest Committee
April 18 Special Committee’s Presentation to the Charest Comittee.

May 2

May 17
May 17
May 18

May 2 2

May 28

June 1
June 2

June 10

June 15
June 22

June 23

Meeting to Review the Special Committee’s Technical Brief T:
for Submission to Charest Conunittee

Charest Committee Table Report in Parliament
Special Committee Meeting to Review the Charest Report
Special Committee Issue Press Release Responding the
Charest Report
Special Committee Planning Meeting on Imminent First -
Ministers Conference
Special Committee Planning Meeting on Imminent First
Ministers Conference

Special Committee Planning Meeting for Strategy in Ottawa
First Ministers’ Conference in Ottawa Begins - Members
of the Special Committee meet in Ottawa to further
Develop Strategy
First Ministers Sign Agreement to Lead to Ratification
of the Meech Lake Accord
New Brunswick ratifies the Meech Lake Accord
Manitoba and Newfoundland do not bring Meech Lake Accord
to a vote in their Legislatures
The Meech Lake Accord expires.
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