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SPECIAL COMMITPEE ON CONSTITUTIONAL REFORM

The Special Committee on Constitutional Reform is pleased to present this Interim
Report to inform the public as well as al Members of the activities the Committee has
undertaken over the past four months. The process of constitutional change is a constant
challenge and events that occur in other parts of Canada affect us in many ways. Y our
Committee has endeavored to participate where needed and to keep abreast of the
ever-changing events. We would like to report on our activities to date and indicate
some of the conclusions we have reached and to comment on the future activities of the
Special Committee.

Report on Activitiesto Date

L

Presentation to Special Joint Parliamentary Committee on a Renewed Canada

The N.W.T. Committee made a presentation (Appendix A) to the Joint
Parliamentary Committee (“ Dobbie-Beaudoin Committee”) on January 23, 1992.
The presentation was delivered by the Committee’ s Chairperson, Stephen Kakfwi,
with all other Committee Members in attendance. The presentation included a
preliminary set of responses to the 28 Federal proposals contained in the Federal
Government’s document entitled “ Shaping Canada’'s Future Together”.

Reaction to the presentation from the Dobbie-Beaudoin Committee was positive.

Constitutional Conferences on a Renewed Canada

Five conferences were held between January 17th and February 16th with Members
of the Specia Committee attending all conferences with the exception of the
Montreal conference on the economy. Staff members of the Special Committee
attended all conferences.

A sixth conference on aboriginal issuesis scheduled for March 13th-15th in Ottawa.
Only one (1) delegate from each of the provinces and territories has been invited.
Further details on time, location and agenda are attached as Appendix B.
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comment arv

The recent congtitutional conference process which concluded in Vancouver on February
16th was a major success from Ottawa' s perspective:

a)

b)

the conferences were represented by the media and the conference organizers
as revealing a wide degree of tolerance and latitude to solve Quebec’'s
demands,

the conferences were interpreted by some as giving the Federal Government
a mandate to deal with Quebec’s demands;

they were interpreted as allowing special/different treatment of Quebec in the
Constitution in such areas as division of powers, application of the Charter and
perhaps a veto over constitutional amendments in some areas for Quebec
aone.

A. Process

L

After the failure of the Meech Lake Accord, Premier Bourassa refused to
negotiate with other provinces on constitutional issues. Although he has had
some informal discussions with other Premiers, he continues to hold the
position that he will only dea directly with Ottawa on a constitutional reform
package.

In 1991 the Quebec Government passed “Bill 150" following the
recommendations of the Belanger-Campeau Commission on Quebec’s Future.
This Act established two committees of the National Assembly, one to examine
the impacts of sovereignty for Quebec, the other to examine “binding offers’
from Canada for constitutional reform. The Act requires a referendum in
Quebec on sovereignty in June or October, 1992. October is the generally
accepted timeframe.

While Ottawa has insisted that they will not follow any process dictated by one
province, they have so far followed Quebec’s timetable and process very
closely:

the Federal proposals were tabled in September, 1991;
the Joint Parliamentary Committee (Dobbie-Beaudoin Committee)

examining these proposals was required to report by February 28, 1992,
Its final report was released on March |st;
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- the constitutional conference process was designed (originally) to follow
the timetable of the Dobbie-Beaudoin Committee. Under pressure, a
conference on aboriginal issues was added for March 13-15, 1992;

the Federa Government intends to release revised proposals by April 15,
1992;

- Quebec will develop, between May and August, a question (or questions)
for its referendum. (A Federal package was required in April so that Mr.
Bourassa would have sufficient time to develop the Quebec position and
amend Bill 150 if such amendments were considered necessary for
whatever strategy Quebec/Ottawa are following). A Quebec Liberal Party
Congress will be held in the spring or early summer to consider a revised
federal package.

Officias from the other nine provinces have not been closely involved in
determining this timetable. All provinces have expressed serious concern with
Ottawa setting itself up as a broker/mediator between Quebec and other
provinces.

Provinces are particularly concerned about Ottawa constructing anew package
for April based only on brief “consultations’ with nine provinces.

A number of provinces, including Ontario and British Columbia, are putting
pressure on Ottawa to define the process it intends to follow after the release
of the Dobbie-Beaudoin Report. The Prime Minister has called a meeting of
federal, provincial, territorial and aboriginal representatives for March 12th in
Ottawa. The Honorable Stephen Kakfwi and Mr. Ernie Bernhardt will attend
this meeting on behalf of this Assembly’s Special Committee on Constitutional
Reform.

The Federal proposals tried to avoid constitutional amendments that would
require unanimous consent. They want to avoid the Meech Lake situation
where one province could stop the amendments. Most of the Federa package
would require the so-called “7 and 50' formula

It is not yet clear how the negotiation of the constitutional amendments will
proceed. There is some speculation that there will not be a single package,
but rather several packages with related matters in them. For example, a core
package might contain distinct society clauses, inherent aboriginal self-
govemment, division of powers and a process for Senate reform. A second
package might include the Social Charter and economic union proposals, and
So on.
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The aboriginal "parallel process' has not yet completed its work. There is ,
clear process for integrating aboriginal demands into a final package.

B. Substance

L

The 28 Federal proposals for constitutional reform released in September,
1991 were very general in nature. Only the “distinct society clause” to be
inserted in the Charter and two “economic union” clauses were in draft legal
language. Therefore, it was very difficult to determine the substantive effects
of the proposals. The wording and placement of clauses in the Constitution
will have significant implications,

The 5 constitutional conferences recently held to review the 28 Federal
proposals did not deal with the important subtleties involved in drafting
complex, new constitutional arrangements.

The conferences mainly created a “mood” of more tolerance and helped to give
the Dobbie-Beaudoin Committee some preview of the potential reactions to
thelr report if they were to make wide-ranging recommendations to deal with
Quebec.

Premier Bourassa encouraged the Dobbie-Beaudoin Committee to supply “fine
print” in its recommendations, The Dobbie-Beaudoin Committee provided the
draft legal text for many of its recommendations. The Report is 130 pages
long and contains over 40 recommendations. A summary of the
recommendations is attached in Appendix C.

The process used to draft the text of constitutional amendments is crucial to
the provinces. Provinces are unlikely to support a package they did not help
draft. Numerous officials meetings and some ministerial meetings are likely
before the Federal Government will risk a First Ministers' Conference.

Positions being taken by provinces on substantive issues at this point are
intended to ensure that the agenda is not reduced unilaterally by Ottawa, to
establish opening negotiation positions and to remind Ottawa that provinces
must very soon be included in designing the post-February 28th processif their
votes in the amending formula are to be counted on. Substantive positions will
obvioudly be dependent on the final agenda of issues and the complex political
and economic implications of radical changes to federal institutions, division
of powers, and so on.

This process and package is far more complicated than the Meech Lake
Accord.
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%30 Conclusions

Activity on the national constitutional front will accelerate in the next few
weeks and months as a result of the tabling of the Dobbie-Beaudoin Report
on February 28th so the G. N.W.T. must develop clear positions on both

process gnd substance jssues. process issues will be very important in the next
few weeks and might overshadow substance for the moment.

The pressures to succeed in the current constitutional round will be
tremendous and there are likely to be few opportunities for the G. N\W.T. to
significantly shape the agenda. However, consistent and clear articulation on
the G. N.W.T. positions on certain critical issues can build on significant public
and provincial “support” developed during the Meech Lake process, particularly
on matters of participation in negotiations and the amending formula.

There appears to be a willingness by Ottawa and the provinces to include the
G. N.W.T.in dl levels of intergovernmental discussions in the coming weeks.
Building further creditability in this round will contribute to the long range
status of the Territories in intergovernmental affairs.

An issue of direct importance to the constitutional development of the
Territories, namely the amending formula for the creation of new provinces,
will likely put the G. NNW.T. in direct opposition to Quebec’s demand.
Quebec’s Minister Remillard stated in a speech at Whistler on February 24th
the following on Quebec's demand for a veto over the creation of new
provinces:

“Asfor the matters dealt with in s.42 of the Constitution Act, 1982 (central
ingtitutions, the Senate and creation of provinces), Quebec, as one of the
major partners in the federation, is entitled to demand that it have a say
in any amendment concerning these matters since they are at the very
heart of the Federal compromises of 1867."

Aboriginal self-government is a central issue in this round, however, there is
still an outstanding national conference on these issues (scheduled for March
13- 15) and the completion of the aboriginal “parallel process’ that will have to
be considered before aboriginal positions become clear.

Minister Remillard, in his speech of February 24, has stated the Quebec
position that aboriginal self-government cannot threaten the “territorial
integrity” of Quebec. Self-government should not be a justifiable right in
Quebec’s view. In Quebec it would have to be worked out in negotiated
agreements approved by Quebec.
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The Special Committee on Constitutional Reform will continue to report as '
developments warrant.  In addition, Members of the Committee have expressed an
interest in reviewing the Committee’'s Terms of Reference, particularly in relation to
obtaining public input as the current round of national constitutional talks progresses.

Recommendations in relation to its terms of reference will be contained in a future
Report to the Assembly.
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A PRESENTATION BY THE LEGISLATIVE ASSEMBLY
OF THE NORTHWEST TERRITORIES
SPECIAL COMMITTEE ON CONSTITUTIONAL REFORM

TO THE

SPECIAL JOINT COMMITTEE
OF THE SENATE AND HOUSE OF COMMONS
ON A RENEWED CANADA

Hon. Stephen Kakfwi, M.LA. January 23, 1992
Chairperson Yellowknife, NW.T.



| WOULD LI KE TO WVELCOVE THE MEMBERS OF THE COMMITTEE TO THE
NORTHWEST TERRI TORI ES. VE IN THE NORTH HAVE BEEN VI SI TED BY
PARLI AMENTARY AND CONSTI TUTI ONAL COWM SSI ONS, COW TTEES AND TASK
FORCES OVER THE LAST FOUR YEARS AT AN ACCELERATING RATE. AND

VH LE OUR MESSACGES ARE BEI NG REPORTED BACK SCQUTH W TH | NCREASI NG
SENSI TIVITY, WE NEED TO TRADE THAT PROXY SYSTEM FOR GUARANTEES
THAT WE CAN DELI VER THE MESSAGE DI RECTLY, AT THE SAME TABLE WTH
THE PARTNERS NMAKI NG UP THI S CONFEDERATI ON.

SO THE MESSACGE T HAVE FOR YOQU TODAY IS TH S THE NORTHWEST
TERRI TORIES |S FACI NG FUNDAMENTAL POCLI TI CAL AND CONSTI TUTI ONAL

| SSUES UNI QUE | N CANADA, AT A TIME WHEN OUR FI NANCI AL SI TUATI ON
AND OUR ABILITY TO CREATE A VI ABLE ECONOM C BASE ARE FAR FROM
SECURE . WE CANNOT AFFORD, AND CANADA CANNOT AFFCRD, TO | GNCRE
THESE REALITIES IN THE MONTHS AND YEARS AHEAD.

THE NORTH FACES ENORMOUS CHALLENGES. SOVE OF THOSE CHALLENGES
REFLECT THE NATI ONAL | SSUES AND OTHERS ARE UNI QUE.

THE INUIT OF THE EASTERN AND H GH ARCTI C ARE CONCLUDI NG A MASSI VE
AND COWPLEX LAND CLAI M SETTLEMENT AND ARE AT THE SAME TI ME

PURSU NG THE CREATION OF A NEW TERRI TORY AND GOVERNMENT | N THE
EAST - CALLED NUNAW.

IN THE WEST, FOLLOW NG THE COLLAPSE OF THE DENE AND METI S
COVPREHENSI VE LAND CLAIM THE SETTLEMENT OF LAND CLAIMS |S BEING
PURSUED BY SOVE ON A REGQ ONAL BASI S. OTHER REGA ONS HAVE REJECTED
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THE CLAIM BECAUSE OF ITS ABORI G NAL RIGHTS EXTI NGUI SHVENT
CLAUSES AND BECAUSE THE CLAIM DI D NOT CONTAIN GUARANTEES W TH
RESPECT TO SELF- GOVERNMENT. WHI LE THE WESTERN ARCTIC IS THE
SUBJECT OF TREATIES, TREATY LAND ENTI TLEMENTS OR A RESERVE SYSTEM
UNDER THE LNDIAN ACT HAVE NOT BEEN GENERALLY PURSUED, AND OUR
COVMUNI TI ES EMBRACE BOTH ABORI Gl NAL AND NON ABORI GI NAL

NORTHERNERS .

TO ADDRESS THE CHALLENGE OF ESTABLI SHI NG PCLI TI CAL AND

CONSTI TUTI ONAL RELATI ONSHI PS BETWEEN ABCRI G NAL AND NON-

ABORI G NAL RESI DENTS OF THE WEST AFTER DI VISION, A WESTERN

CONSTI TUTI ONAL COMM SSI ON  WAS STRUCK BY OUR LEG SLATURE. VWH LE
TS WORK | S FAR FROM COVPLETE, THE RECOVMENDATI ONS AND CONCERNS
EXPRESSED BY THE GENERAL PUBLI C AND REPRESENTATI VE BODIES COVER A
RANGE AS BROAD AND DI VERSE AS THOSE HEARD BY YOUR COW TTEE.

| WLL SPEAK IN A MOMENT I N MORE DETAI L ABOQUT THE PCLI Tl CAL,
ECONOM C AND CONSTI TUTI ONAL CHALLENGES WE FACE |IN THE NORTH. BUT
FIRST | WANT TO G VE YOU A SENSE OF QUR PAST | SOLATI ON FROM THE
NATI ONAL DI ALOGUE, DI ALOGUE WH CH HAS BEEN SO CRITICAL TO OUR
NATI ON' S HEALTH. AND | WANT TO URGE UPON YOU THE REASONS VWHY WE
NEED TO TRADE THAT | SOLATI ON FOR PARTI Cl PATION I N THE DEBATE OVER
CANADA' S SURVI VAL.

THE OTHER DAY, PREM ER JCE GHI Z SPOKE ELOQUENTLY OF THE COVMON
CAUSE BETWEEN PRI NCE EDWARD | SLANDERS AND ABORI G NAL PECPLES WHEN




HE SAID (AND | QUOTE):

THE CONCERN OF | SLANDERS IS SIMPLY TH'S:  |F CANADA
CANNOT ACCOMMODATE UNI TS OF ABORI G NAL GOVERNVENT,

WH CH ARE SMALL SOCI ETIES W TH SPECI AL ECONOM C,

POLI TICAL AND SOCI AL NEEDS, - THEN caNADA MAY NOT BE
ABLE IN THE FUTURE, TO ACCOMMODATE PRI NCE EDWARD | SLAND
AS A SEPARATE AND VI ABLE CONSTI TUTI ONAL ENTITY. (END

QUOTE)

VWE SHARE THAT CONCERN, BOTH FOR ABORI G NAL GOVERNMENTS IN THE
REST OF THE COUNTRY AND FOR THE KIND OF GOVERNMENT OR GOVERNMENTS
VWE WLL DEVELOP FOR THE NORTH; GOVERNVENTS THAT MJUST BE

RECOGNI ZED AS VI ABLE CONSTI TUTI ONAL ENTI TI ES.

H STORI CALLY, MEMBERSH P | N THE CANADI AN FEDERATI ON HAS BEEN
GRANTED BASED ON THE SIZE OR SIGNIFI CANCE OF THE NON- ABORI G NAL
POPULATI ON, | N IGNORANCE OR DI SREGARD OF THE ORI G NAL

[ NHABI TANTS . THE VAST NORTH WEST TERRI TORY OF PRE-CONFEDERATION
TIMES WAS PURCHASED BY CANADA FOR FUTURE PURPCSES, W TH THE
SQUTHERN BI TS ESSENTI ALLY BEI NG CH PPED OFF AND GRANTED
MEMBERSH P I N THE CLUB ONCE THE NON- ABORI G NAL POPULATI ONS
PREDOM NATED .

IN ITS CURRENT FORM THE NORTHWEST TERRI TORIES, WTH AN
ABORI G NAL MAJORITY, HAS BEEN QUTSI DE THE CONSTI TUTI ONAL
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PARTNERSHI P FOR 87 YEARS. IN 1982, THE “PARTNERSH P RULES’, I|F
YOU WLL, WERE TIGHTENED TO G VE SEVEN PROVI NCES, COWPRI SI NG
FI FTY PERCENT OF THE PCPULATION, A VETO OVER OUR FUTURE
PROVI NCEHOOD . THOSE PROVI NCES FACED NO SUCH HURDLE WHEN THEY
JO NED . MEECH LAKE WOULD HAVE MADE I T WORSE, BY G VING EACH OF
THE TEN PROVI NCES A VETO OVER THE ATTAI NMVENT OF PROVI NCEHOOD BY
NORTHERN CANADI ANS. NON- CANADI ANS, ON THE OTHER HAND, WERE
VELCOVED AS PROVI NCI AL PARTNERS AS RECENTLY AS 1949, WHEN THE
RULES FOR NATI ON-BU LDI NG WERE DESI GNED TO EMBRACE CHANGE, RATHER

THAN TO DEFEND AGAI NST I T.

IN THE MEANTI ME, I N THE NORTHWEST TERRI TORIES OUR ECONOM C AND
PCLI TI CAL DEVELOPMENT, OUR RESOURCES AND AFFAI RS, ARE BY STATUTE
AT LEAST THE RESPONSI BILITY OF THE M NI STER OF | NDI AN AFFAI RS AND

NORTHERN DEVELOPMENT. EVEN WTH BEST EFFORTS ON BOTH SIDES, TH' S
'S AN UNHAPPY RELATI ONSHI P FOR NOW AND FOR THE FUTURE.

CANADA MUST BE GENEROUS ENOUGH AND CONFI DENT ENOUGH TO ACCEPT
NORTHERN GOVERNMENTS AS FULL PARTNERS I N THE NATI ON- BUI LDI NG

PROCESSES - STARTI NG NOW RATHER THAN LATER - BY REMOVI NG THE
LEGAL, CONSTI TUTI ONAL AND PCLI TI CAL OBSTACLES TO QOUR ACCEPTANCE

AS SEPARATE AND VI ABLE ENTI Tl ES.

IT I'S ESSENTIAL TO THI S ACCEPTANCE OF NORTHERNERS THAT THE

| NHERENT RI GHT TO SELF- GOVERNMENT BE RECOGNI ZED.  GONSTI TUTI ONAL
RECOGNI TI ON OF ABORI Gl NAL SELF- GOVERNVENT AND OF NORTHERN
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GOVERNMENTS ARE, FOR US, BOTH ESSENTI AL AND MUST GO HAND | N HAND.
VE MJST NOT LOSE SIGHT OF THE FACT THAT THE GOVERN NG

RELATI ONSHI PS WHI CH ABORI G NAL AND NON- ABCRI G NAL NORTHERNERS
WORK OUT AMONG THEMBELVES MAY LOOK QUI TE DI FFERENT FROM MODELS | N
THE PROVINCES. AT A MN MJUM LAND CLAIM5S WLL NECESSI TATE A

Dl FFERENCE, THROUGH CONSTI TUTI ONAL GUARANTEES THAT ABORI G NAL
PECPLES WLL HAVE EQUAL PARTNERSHI P IN THE PUBLI C GOVERNMENT

I NSTI TUTI ONS VWHI CH W LL MANAGE LAND AND WATER, W LDLIFE AND THE
ENVI RONMVENT THROUGHOUT THE TERRI TORI ES.

VE NEED TO FIND WAYS TO ENSURE THE SURVI VAL OF OUR LANGUAGES AND
CULTURES, AND, |IN SOVE CASES, THE REVIVAL OF OUR CUSTOVS AND

LAwss . WE NEED TO PRESERVE AND PROMOTE QUR DI STI NCT COLLECTI VE

RI GHTS AND | NTERESTS WH LE RESPECTI NG THE DEMOCRATI C AND

[ NDI VI DUAL RI GHTS OF ALL NORTHERNERS. AND WE HAVE TO DEVELOP THE
ECONOM C | NSTRUMENTS TO PROVI DE FOR QUR NEEDS.

LET ME RUN THROUGH A LI ST OF CURRENT TERRI TORI AL CONSTI TUTI ONAL

| SSUES WH CH ARE OCCUPYI NG MJCH OF OUR Tl ME THESE DAYS. FIRST s
THE SETTLEMENT AND | MPLEMENTATI ON OF LAND CLAI MS. IT IS

| MVPORTANT TO BEAR IN M ND THAT THE WHOLE OF THE TERRITORIES IS OR
HAS BEEN UNDER CLAI M5 BY ABCRI G NAL GROUPS.

THE TUNGAVIK FEDERATION OF NUNAWI CLAIM WLL LEAD TO THE
DIVISION OF THE NORTHWEST TERRI TORIES AND THE CREATION OF A
NUNAWT TERRI TORY IN WH CH THE PECPLE OF THE EASTERN AND HI GH
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ARCTIC WLL TAKE THEIR PLACE | N CONFEDERATION. WE HELD A
PLEBisciTE | N 1982 IN WHICH A MUORTY OF ReS|I DENTs SUPPORTED

D VISION OF THE TERRI TORY | NTO TWD TERRI TORI ES. TH S LEGQ SLATI VE
ASSEMBLY AND GOVERNMENT HAVE SUPPORTED DI VI SION BECAUSE OF I TS

| MPORTANCE TO MANY PEOPLE I N THE EASTERN PART OF THE TERRI TCRY.

A COW TMENT TO NUNAVUT WAS MADE BY THE FEDERAL AND TERRI TORI AL
GOVERNMENTS IN THE LAND CLAIM WTH THE INUIT. A CRITICAL ELEMENT
OF OUR SUPPORT FOR THE CREATI ON OF NUNAVUT |S A COW TMENT OF THE
FEDERAL GOVERNMENT TO MAI NTAI NI NG THE LEVELS OF SERVI CES TO THE
PUBLIC I N BOTH TERRI TORI ES AFTER DI VI SI ON.

A NEW TERRI TORY WLL HAVE A “PUBLI C° GOVERNMENT, AS WE SAY IN THE
NORTH, BUT IT WLL ALSO EXPRESS MANY OF THE ASPIRATIONS OF INUIT

FOR SELF- GOVERNMENT. THEI R CLAIM AGREEMENT FASH ONS MANY

“I'NSTI TUTI ONS OF PUBLI C GOVERNMVENT” WH CH HAVE GUARANTEED

ABCORI G NAL REPRESENTATI ON. A PLEBI SCI TE ON A BOUNDARY TO DI VI DE

THE TWO TERRI TORIES | S SCHEDULED FOR MARCH OF TH S YEAR

A CLAIM WAS SETTLED WTH THE INUVIALUIT |N 1984. THEI R
COWLUN TIES ARE IN THE BEAUFORT SEA AREA AND ASPECTS OF THAT
CLAIM ARE STILL BEI NG | MPLEMENTED.

IN SEPTEMBER OF 1988 THE DENE AND METIS OF THE WESTERN ARCTIC
SI GNED AN AGREEMENT IN PRINCIPLE WTH THE FEDERAL GOVERNVENT
PROVI DI NG FOR THE LARGEST LAND CLAI Ms SETTLEMENT | N NORTH

AMERI CA. THAT CLAIM AGREEMENT EVENTUALLY COLLAPSED BECAUSE | T
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EXTI NGUI SHED ABORI G NAL RI GHTS AND DI D NOT CONTAI N GUARANTEES
RELATI NG TO ABORI G NAL PQLI TI CAL RI GHTS. AFTER THE FAI LURE OF
THE DENE/METIS CLAIM THE FEDERAL GOVERNVMVENT APPROVED A REG ONAL
APPRCACH TO CLAI M5 SETTLEMENT AND VERY RECENTLY THE GWICH'IN
PEOPLE I N THE DELTA RATIFIED A REG ONAL CLAIM WTH THE FEDERAL
GOVERNVENT. THAT AGREEMENT SETS UP A PROCESS FOR NEGOTI ATI NG
SELF- GOVERNVENT ARRANGEMENTS W TH THE GWICH'IN. ANOTHER REG ONAL
CLAI M NEGOTI ATI ON PROCESS RECENTLY STARTED FOR THE SAHTU REG ON.

LAND CLAI M5 HAVE AN ENORMOUS | MPACT ON TH S TERRI TORY AND THE WAY
TERRI TORI AL  GOVERNMENT | S EXERCI SED. THE CLAI M5 AGREEMENTS

| NCLUDE PROVI SIONS WHI CH W LL ESTABLISH “I NSTI TUTI ONS OF PUBLIC
GOVERNMENT “, WHI CH WLL APPLY TO BOTH ABORI G NAL AND NON-

ABCORI G NAL PECPLE. THE CLAI M5 DOCUMENTS THEMSELVES W LL BE
PROTECTED BY THE CONSTI TUTI ON OF CANADA, AND WLL HAVE A H GHER
CONSTI TUTI ONAL STATUS THAN OUR TERRI TORI AL CONSTI TUTI ON, THE
NORTHWEST TERRI TORI ES ACT.

SINCE THE TERRI TORI AL GOVERNMENT LEFT SPARKS STREET IN OITAWA I N
1967 AND TOOK UP RESI DENCE IN YELLOWKN FE, WE HAVE BEEN I N AN
ALMOST CONTI NUOUS PROCESS OF CONSTI TUTI ONAL DEVELOPMENT.

THE EXI STI NG LEQ SLATI VE ASSEMBLY AND GOVERNMENT OF THE
TERRI TORIES HAS BEEN EVOLVI NG RAPIDLY IN THE 1970°S AND 80’ S AS
T MOVED TO A FULLY-ELECTED BODY AS RECENTLY AS 1975 AND
GRADUALLY GAI NED FROM OTTAWA PROVI NCI AL TYPE PONERS AND
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RESPONSI BI LI TI ES . T IS NOMHERE NEAR COWPLETE IN I'TS EVOLUTI ON

OR DEVELOPMENT.

N PERSONAL TERMS, AS A DENE, ELECTED TO SERVE ALL THE PECPLES I N
THE TERRITORIES, | REJECT BOTH COLONI AL GOVERNMENT AND ETHNIC

GOVERNMENT. BECAUSE WE ARE ALL IN THI'S TOGETHER, | SUPPORT BOTH
THE | NHERENT RI GHT TO SELF- GOVERNVENT AND THE FULL PARTNERSH P OF

NORTHERN GOVERNMENTS | N NATI ONAL DECI SI ON- MAKI NG

YOU CANNOT HAVE ONE W THOUT THE OTHER VWHEN ABORI G NAL SELF-
GOVERNVENT |'S CONSTI TUTI ONALLY PROTECTED I T IS BOTH UNWORKABLE
AND UNJUST | F TERRI TORI AL GOVERNMENTS REMAI N CREATURES OF FEDERAL
STATUTE OR WARDS OF THE | NDI AN AFFAI RS DEPARTMENT. GOVERNI NG
RELATI ONSHI PS I N THE NORTH MJUST COVE THROUGH EQUI TY AND SHARI NG
RATHER THAN THROUGH CONSTI TUTI ONAL OR POLI TI CAL DOM NANCE BY ONE
GROUP OVER ANOTHER

VWE HAVE CREATED AND CONTI NUE TO PURSUE ARRANGEMENTS THAT ALLOW
THE RESI DENTS OF THE NORTHWEST TERRI TORIES TO GOVERN THEMSELVES
EVEN THOUGH THEY COVE FROM VERY DI FFERENT SOCI ETIES W TH VERY

DI STI NCT TRADI Tl ONS. THAT DI VERSI TY IS REFLECTED I N ONE WAY BY
THE FACT THAT THERE ARE EI GHT OFFI G AL LANGUAGES USED IN THE
TERRI TORIES AND IN QUR LEG SLATI VE ASSEMBLY AND RECOGNI ZED | N QUR

OFFI O AL LANGUAGES ACT.




VWE DO NOT' SEE ANY REAL PROSPECT OF RESOLVI NG ALL 28 |ITEMS IN THE
FEDERAL PACKAGE |IN THE CURRENT ROUND OF CONSTI TUTI ONAL DEBATE.
SO WE ARE NOT' HERE TO REFLECT DETAI LED VI EWs OF OUR GOVERNMENT ON
ALL OF THOSE FEDERAL PROPCSALS. THE GOVERNMENT OF THE NORTHWEST
TERRI TORI ES EXPECTS TO DO THAT I N ANY NEGOTI ATI ONS VWH CH OCCUR | N
THE COM NG MONTHS.  WE HAVE, HOWEVER, PROVIDED YOUR COW TTEE
WTH SOME PRELIM NARY WRI TTEN COMMVENTS ON THE FEDERAL PACKAGE.

THERE IS NOT YET ANY OVERALL CONSENSUS IN THE NORTH I N HOW TO
CHART OUR FUTURE. BUT WE ALL TALK AND TOGETHER WE ARE MVI NG
FORWARD . NATI ONAL CONSTI TUTI ONAL TALKS MJUST NOT' THREATEN THE
PROGRESS WE HAVE MADE TO RESOLVE THESE VERY | MPORTANT | SSUES.
THE THREAT COVES FROM | GNORI NG THE Cl RCUMSTANCES I N THE NORTH,
FROM OVERLOCKI NG OQUR EXPERI ENCE AND OUR PROGRESS ON | SSUES LI KE
ABCORI G NAL RI GHTS. SOME OF OUR PROGRESS |'S SI MPLY THE PROCESSES
VWE HAVE CREATED TO KEEP OUR DI FFERENT PEOPLES TALKI NG TO EACH
OTHER AND LEARNI NG FROM EACH OTHER IN A WORD, TOLERANCE - WE
ARE LEARNI NG TOLERANCE FOR EACH OTHERS WAYS.

EVEN OUR GOVERNI NG PROCESSES ARE UNI QUE | N THE NORTHWEST

TERRI TORIES, AND HERE | AM SPEAKI NG OF OUR CONSENSUS FORM OF
GOVERNMENT. ELECTI ONS ARE NOT CONTESTED ON PARTY LINES AND THE
LEQ SLATI VE ASSEMBLY DCES NOT FUNCTI ON BASED ON PQLI TI CAL

PARTIES .  MEMBERS SIT IN THE HOUSE AS | NDEPENDENTS. THE CABI NET
|'S ELECTED BY A SECRET BALLOT OF ALL THE ELECTED MEMBERS, AND
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CAUCUS MEETINGS | NCLUDE ALL MEMBERS, |NCLUDING THE M NI STERS AND
THE GOVERNMENT LEADER

N OUR CONSENSUS GOVERNMENT, EVERY MEMBER OF THE HOUSE HAS AN
EQUAL VO CE. OUR CABI NET MJUST MAI NTAIN THE CONFI DENCE OF THE
ORDI NARY MEMBERS OF THE HOUSE, WHO CONSTI TUTE A MAJORITY TO WHOM
THE CABI NET MJUST BE ATTENTI VE AND RESPONSI VE.

THE LACK OF PARTIES AND PARTY DI SCI PLI NE HAS CAUSED SQVE
COMMENTATORS TO JUDGE OUR SYSTEM LESS DEVELOPED THAN SYSTEMS
BASED ON ADVERSARI ES, ON W NNERS AND LCSERS. VH LE OQUR SYSTEM | S
NOI WTHOUT I TS O DI FFI CULTIES FROM TIME TO TIME, WE BELIEVE IT
HAS ADVANTACGES WHI CH MUST NOT BE LOST SIGHT OF | N THE NATI ONAL
CONTEXT. FOR I NSTANCE, PREM ER RAE's CONCERN THAT A "TRIPLE E"
SENATE WOULD | GNORE THE | MPORTANCE OF PCLI TI CAL PARTIES AS A
FUNDAMENTAL REALITY OF OUR POLITI CAL SYSTEMS, |'S NOTI' A CONCERN
AND DCES NOT REFLECT A REALITY FOR US IN OUR SYSTEM

CURRENTLY IN CANADA THERE IS MJUCH DEBATE BETWEEN FEDERAL AND
PROVI NCI AL  GOVERNVENTS ON BOTH JURI SDI CTI ON AND FI NANCI AL
RESPONSI BI LI TY FOR MATTERS RELATING TO ABORI G NAL PEOCPLES. IT
HAS SOUNDED SOVETI MES MORE LIKE A “DIVISION OF BURDENS® THAN A
"DIVISION OF PONERS’ DEBATE. MOREOVER, THE DEBATE BETWEEN
GOVERNMENTS HAS BEEN CARRIED ON IN THE ABSENCE OF THE ABORI 3 NAL
PEOPLES WHO ARE MOST DI RECTLY AFFECTED, AND WHO BELI EVE THAT THE
| NHERENT RI GHT TO SELF- GOVERNVENT REQUI RES THEI R PRESENCE, THEIR
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PARTI Cl PATI ON, AND THEIR ULTI MATE SHARING IN THE GOVERN NG
POVERS .

THE FEDERAL PROPOSALS RELATI NG TO ABORI G NAL PEOPLES RAISE A WDE
RANGE OF | SSUES WH CH MUST BE ADDRESSED | F ABORI G NAL SELF-
GOVERNVENT |'S EVER TO HAVE MEANING  WE SEE | T AS AN ENCOURAG NG
SI GN THAT CANADA | S PREPARED TO MAKE A COW TMENT TO | NCLUDE
ABORI G NAL PECPLES IN THE CONSTI TUTI ONAL PROCESSES THAT WOULD
DETERM NE THE FUTURE OF THI S COUNTRY. AN ONGO NG FORUM FOR

DI SCUSSI ON BETWEEN ABORI G NAL LEADERS AND FI RST M NI STERS | S
ESSENTI AL, NOT JUST IN THE CONSTI TUTI ONAL FI ELD BUT ALSO IN THE
PCLI TI CAL PROCESS | N GENERAL, AND I N RELATION TO THE ECONOW.

AS THE FEDERAL PRCOPOSALS ON SELF- GOVERNMVENT RECOGNI ZE, ABORI G NAL
PEOPLES WERE SELF- GOVERNI NG AT THE TIME OF FI RST CONTACT W TH
EURCPEAN SOCI ETIES. THEIR PONERS OF SELF- GOVERNMVENT HAVE BEEN
SERI QUSLY ERCDED BY THE ENCROACHVENT OF NON-ABORI G NAL SOCI ETY
AND FEDERAL LEG SLATION SUCH AS THE | NDI AN ACT. I N REG ONS SUCH
AS THE NORTH THE LOSS OF TRADI TI ONAL SELF- GOVERNMENT STRUCTURES
HAS OCCURRED MAINLY IN TH' S CENTURY.

THE STRUCTURE AND PONERS OF NEW SELF- GOVERNMENTS MJST BE
PRACTI CAL AND FI SCALLY ATTAI NABLE SO THAT PRESERVI NG AND
PROMOTI NG ABORI G NAL CULTURES AND RI GHTS BECOVES A REALITY.
BECAUSE ALTHOUGH SELF- GOVERNVENT |'S DESCRI BED |IN THE FEDERAL
PROPCSALS AS A “RIGHT”, ULTIMATELY | T REPRESENTS A VERY HEAVY
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RESPONSI BI LI TY FOR ABCORI G NAL LEADERS AND ABORI G NAL

[ NSTI TUTI ONS . ONCE ENTRENCHED, THE RECOGNI TI ON OF ABORI G NAL
SELF- GOVERNVENT SHOULD BE SEEN AS A “RIGHT” NOTI TO BE UNDULY
| NTERFERED W TH BY OTHER LEVELS OF GOVERNMENT.

BUT THE LARGER QUESTION IS HOWN TO ENSURE THAT ABORI G NAL PEOPLES
RECEI VE AND, | N SOME CASES, DELIVER PROGRAMS AND SERVI CES
COVPARABLE TO ALL OTHER CANADI ANS. THE ENTRENCHVENT OF

ABORI G NAL SELF- GOVERNVENT WOULD SI GNAL A CHANGE OF ATTI TUDE BUT
THE MAJORITY OF WORK WOULD STILL HAVE TO BE DONE. SELF-
GOVERNVENT | NSTI TUTI ONS WOULD REQUI RE ADEQUATE RESOURCES

FI NANCED THROUGH LAND AND RESOURCE BASES, TAXATI ON PONERS,
TRANSFERS AND EQUALI ZATI ON PAYMENTS. THESE ARE THE AREAS WHERE
VE WLL MAKE OR BREAK ABORI G NAL SELF- GOVERNMENT.

IN THE MEAN TIME, ENTRENCHI NG AN | NHERENT RI GHAT TO ABORI G NAL
SELF- GOVERNVENT W THOUT MORE COULD BE SEEN AS SH FTI NG THE
RESPONSI BI LI TY FOR ABORI G NAL PEOPLES OFF EXI STI NG GOVERNMENTS ON
TO THE ABORI G NAL PECPLES THEMSELVES. ULTI MATELY THI S MAY BE THE
OBJECTI VE OF GOVERNMENTS AND ABORI G NAL PEOPLES BUT, |F
ENTRENCHVENT OF SELF- GOVERNMVENT MEANS THE | MMEDI ATE REPEAL OF
FEDERAL PONERS OVER ABORI G NAL PEOPLE AND THE DEM SE OF THE
FEDERAL GOVERNMENT S FI DUCI ARY DUTY TOMARD ABORI G NAL PEOPLE,

TH' S WOULD BE LIKE CUTTI NG ABORI G NAL PECPLE ADRIFT I N A LEAKI NG
BOAT W THOUT FOOD OR WATER
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THESE FI NANCI AL | SSUES ARE CRITICAL IN THE NORTHWEST TERRI TORI ES.
WE ARE PRESENTLY ENGAGED | N VERYDIFFICULT NEGOTIATIONSWITH THE
FEDERAL GOVERNVENT | N RELATION TO LAND CLAI MS | MPLEMENTATION. 1T
IS ONE THI NG TO ARRI VE AT A CLAI M AGREEMENT ACCEPTABLE TO ALL AND
QUITE ANOTHER THING TO ENSURE ADEQUATE RESOURCES TO | MPLEMENT
THAT AGREEMENT. N OQUR EXPERI ENCE THE FEDERAL GOVERNMENT' S

W LLI NGNESS TO ENTER I NTO AND CONCLUDE LAND CLAI MS HAS CERTAI NLY
TAKEN SOMVE MAJOR STEPS FORWARD. BUT WE NEED SI GNI FI CANT PROGRESS
IN RECOGNI ZI NG THE REAL, | NCREMENTAL COSTS OF CARRYI NG QUT
GOVERNVENTS' OBLI GATI ONS UNDER CLAIMS AND A CLEAR COW TMENT BY
CANADA TO BEAR THESE ADDI TI ONAL COSTS. ANYTHI NG LESS W LL

| NEVI TABLY REDUCE OUR GOVERNMENT' S ABILITY TO PROVIDE FOR THE
NEEDS OF ALL I TS C TI ZENS.

THE 1990-91 RECESSION H T THE ECONOWY OF THE NORTHWEST

TERRI TORIES HARD, AS IT DD MOST OTHER REG ONS OF CANADA. ITIS
ESTI MATED THAT TOTAL SPENDI NG BY NORTHWEST TERRI TORI ES CONSUMERS,
BUSI NESSES AND GOVERNMENTS IN 1991 WAS ABQUT 15 PER CENT LOAER
THAN I T WAS I N 1989. | N\VESTMENT, AFTER ADJUSTMENT FOR | NFLATI ON,
FELL BY 43 PER CENT AND EMPLOYMENT BY MORE THAN THREE PER CENT
OVER THE LAST TWD YEARS. THE RECESSI ON WAS PARTI CULARLY HARD
SINCE VEE DID NOT PARTI Cl PATE | N THE STRONG ECONOM C EXPANSI ON
THAT CANADA EXPERI ENCED IN THE 1980S. OVER THE PAST EI GHT YEARS,
1988 AND 1989 WERE THE ONLY TWO YEARS VWHEN WE HAD REAL ECONOM C
GROMH .
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WE ARE IN A PERIOD COF TIGHT BUDGETS LARGELY CAUSED BY REDUCED
FEDERAL TRANSFERS. THE GROMH IN OQUR GOVERNMENT REVENUES |'S MJCH
LOAER THAN THE GROMH IN DEMAND FOR BASI C SERVI CES SUCH AS
EDUCATI ON, HEALTH AND SOCI AL ASSI STANCE. VE ARE MAKI NG TOUGH
BUDGET DECI SI ONS NOW AND MUST ALSO DECREASE GOVERNMVENT AND PUBLIC
EXPECTATI ONS I N ORDER TO AVAO D CRUSHI NG DEBT LQOADS.

WTH THE PROPER NATIONAL POLICIES AND VI SIQN, THE NORTHWEST

TERRI TORI ES CAN MAKE | MPORTANT CONTRI BUTI ONS TO CANADA' S

PROSPERI TY. WE HAVE UNDER- EMPLOYED HUVMAN RESOURCES AND AN UNDER-
EXPLO TED NATURAL RESOURCE BASE.

THE NORTHWEST TERRI TORIES OFFERS UNI QUE OPPORTUNI TIES IN M N NG
AL AND GAS, FISH NG FORESTRY AND TQURI SM HOAEVER, I N ALL CF
THESE SECTORS THE DEVELOPMENT OF THE NORTH IS LIM TED BY THE LACK
OF ACCESS. I NVESTMENT | N TRANSPORTATI ON | NFRASTRUCTURE SUCH AS
RCOADS, HARBOURS AND VWHARVES |S NEEDED TO OPEN UP THE NORTHWEST
TERRI TORIES FOR THE BENEFI T OF NORTHERN RESI DENTS AND CANADI ANS
THROUGHOUT CANADA. RESOQURCES ARE THERE BUT W THOUT VI SI ON THE
NORTHWEST TERRI TORIES W LL CONTINUE TO LINGER ON THE PERI PHERY OF
THE CANADI AN CONSCI OUSNESS.

IN THE NORTHWEST TERRI TORIES WE DO NOTI' HAVE THE FI NANCI AL
RESOQURCES TO BUI LD THI S | NFRASTRUCTURE ALONE. ALL GOVERNMENTS | N
CANADA, TOGETHER W TH ABCORI G NAL LEADERS |IN THE NORTH, COULD
PARTI Cl PATE | N AN EXPANDED VI SI ON OF CANADA BY THE DEVELOPMENT OF
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A TRANSPORTATION STRATEGY TO MAKE THE CANADI AN NORTH ACCESSI BLE
AND BENEFI CI AL TO ALL CANADI ANS.

THE BENEFI TS FROM NORTHERN DEVELOPMENT WOULD EXTEND WELL BEYOND
THE CREATI ON OF AN ECONOM C BASE FOR THE RESI DENTS OF THE NORTH

| T HAS BEEN ESTI MATED THAT FOR EVERY DOLLAR OF GROSS DQVESTIC
PRODUCT IN THE NORTHWEST TERRITORIES, 81 CENTS OF GROSS DQOVESTI C
PRODUCT IS GENERATED | N THE REST OF CANADA. EVERY JOB CREATED I N
THE NORTHWEST TERRI TORI ES SUPPORTS 1.7 JOBS IN THE REST OF THE
COUNTRY .

THE CURRENT GOVERNMENT OF THE NORTHWEST TERRI TORIES |'S COW TTED
TO TRANSFERRI NG SI GNI FI CANT LEVELS OF AUTHORI TY AND RESOURCES TO
COMMUNITIES TO ENABLE THEM TO SET PRIORITIES AND MAKE THE BEST
POSSIBLE USE OF RESOURCES AVAILABLE. OUR GOVERNMENT ISALSO
PREPARED TO MAKE EVERY EFFORT TO INCORPORATE ASPIRATIONS FOR
ABORIGINAL SELF-GOVERNMENT INTO POLICIES AND A PROCESS FOR
IMPLEMENTING COMMUNITY SELF-GOVERNMENT. WE ARE HOPING THAT BY
THE TIME AN INHERENT RIGHT OF ABORIGINAL SELF-GOVERNMENT IS
ENTRENCHED IN THE CONSTITUTION OF CANADA WE WILL HAVE BEGUN IN
THE NORTHWEST TERRITORIES TO CREATE INSTITUTIONS AND SYSTEMS OF
GOVERNMENT THAT REFLECT THE SPIRIT OF THAT RIGHT.

VE WOULD LIKE TO CLOSE QUR PRESENTATI ON TODAY BY CQOUTLI NI NG OUR
EXPECTATI ONS FROM THI S EFFORT TO RENEW CANADA. ALL TOO OFTEN THE
ROLE OF THE TERRI TORIES I N THE CANADI AN FEDERATION | S OVERLOCKED.
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VE FI ND OURSELVES ON THE oUTSI DE AS THE FEDERAL AND PROVI NCI AL

GOVERNMVENTS SIT DOMN AT THE TABLE TO OVERHAUL OUR COUNTRY OR OUR
ECONOMY. WTH N THE LAST FEW YEARS WE HAVE SEEN S| GNS OF CHANGE.

OUR PARTI Cl PATI ON I N NATI ONAL CONSTI TUTI ONAL, ECONOM C AND

POLI TI CAL AFFAIRS IS NOT ONLY TOLERATED BUT ALSO | NCREASI NGLY
SOUGHT AFTER THE PRIME M NI STER AND THE FEDERAL M N STER OF
FI NANCE HAVE RECENTLY | NVI TED THE PARTI Cl PATI ON OF TERRI TORI AL
LEADERS AND FINANCE M NI STERS I N FIRST M NI STERS AND FI NANCE

M NI STERS MEETI NGS. CANADI ANS LIVING IN THE NORTHWEST

TERRI TORIES AND YUKON HAVE A TRULY UNI QUE PERSPECTIVE ON TH S
COUNTRY .  WVE LOOK FORWARD TO, AND | MJST SAY EXPECT, FULL

PARTI CI PATION IN ALL THE PROCESSES LEADI NG TO THE RENEWAL OF
CANADA I N THE COM NG MONTHS AND YEARS. VE LOOK FORWARD TO AND
EXPECT TO BE TREATED WITH THE SAME DIGNITY AND RESPECT THAT ALL
CANADIANS AND ALL PROVINCES AND REGIONS IN CANADA SHOULD EXPECT.

A TH RD OF CANADA |S GOVERNED BY TERRI TORI AL GOVERNMENTS. SURELY
| T DOES NOI' STRETCH THE | MAG NATION TO HAVE THE CONSTI TUTI ON
REFLECT SOME PRI NCI PLES TO ACCOUNT FOR THI S. THE CONSTI TUTI ON
SHOULD CONTAI N A SEPARATE PART DEDI CATED TO THE TERRI TORI ES,
THEI R | NTEGRATI ON | NTO THE CANADI AN NATI ON AND THEI R MEANS OF
ACH EVI NG PROVI NCEHOOD ON EQUI TABLE TERMB.  THE POLI TI CAL AND
CONSTITUTIONAL EVOLUTION OF THE TERRITORIES WILL BE NO EASY
MATTER. IT CERTAINLY DOES NOT HELP WHEN THE GROUND RULES ARE
CHANGED ON US W THOUT CONSULTATION AS WAS THE CASE IN 1982 WTH
THE NEW AMENDI NG FORMULA AND IN 1987 WTH THE MEECH LAKE ACCORD.
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WLL WE BE INVOLVED IN TH'S ROUND? THE SIGNS ARE CERTAINLY MORE
PCSI TI VE THAN IN THE PAST. VE WOULD ASK THAT YOUR REPORT
REI NFORCE THE NEED FOR AND THE MERI TS OF OUR PARTI Cl PATI ON.

AT A TIME WHEN ONE VALUED MEMBER OF THE CANADIAN FAMLY IS

SERI QUSLY CONSI DERING LEAVING IF | TS DI STI NCT NEEDS AND VALUES
ARE NOT RECOGNI ZED AND MET WTHIN THE UNTON, WE IN THE NORTH
CONTI NUE OUR STRUGGELE TO BE RECOGNI ZED AS A VI ABLE AND DI STI NCT
MEMBER OF THAT FAM LY. SURELY BOTH CAN BE ACCOVMODATED AND THE
WHOLE MADE STRONGER IN I TS DI VERSI TY.
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PRELIMINARY COMMENTS ON PEDERAL PROPOSALS

The Northwest Territories Speci al Conmittee on Constituti onal
Reformwasst ruck on Decenber 18, 1991. There has beeH no
opportunity since t hat date to conduct public hearings, nor have
ané/_ been scheduled. The comrents contai ned inthis Appendi x are
preliminary and do. not necessarily represent the positions of the
Government or Legi sl ative Assenbly of the Northwest Territories.
The Northwest Territories Special Committeewillsubmitits report
ta_nd recommendations to the Legislative Assenbly at an appropriate
i me.

Part 1

Proposal 1. Property Rights and the Notwithstanding Clause

The consequences of a property right amendnent
includingits implications on such matters as
aboriginal claim settlenents would qepeﬂd
heavily on the placenment and wording of ‘the
anendment.  These inportant details are not
addressed in the federal proposal. The Speci al
committee will not support or reject a property
ri ght amendment until furtheri nformation is
available as to the issues of wor di ng and
placement and its relationship to aboriginal,
envi ronnental and other such provisions has
been identified.

Increasing the majority required to invoke the
“notw t hstandi ng clause” doesnot address the
underlgl ng issue as to whether the Constitution
shoul d contain such an override provison. The
Special Committee, however, woul d not oppose
maki ng the clausenore difficult to invoke,
provided that there was w de spread support for
such an amendnent at this tine.

Proposal 2. Recognition of ouepec's pistinctiveness and

Canada's Linguistic Dyality
The Speci al Commi ttee recogni zes

distinctiveness of Quebec’s |anguage, culture,
and civil law tradition. During the Meech Lake
round aSenate Task Forceon the Northwest
Territories and Yukon reconmmrended recognition
ofabori gi nal peoples as constituting distinct
societies. In principle, the recognition of
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distinct  aboriginal soci eties in the
Constitution should not be precluded, and on
this basis the recognition of Quebec as a
di stinct society in the Charter would be
supported by the Special Committee.

The Special Committee takes no position at this
time on the draft wording contained in the
proposal .

Proposal 3. Aboriginal Participation in Current constitutjonal
Sx .

The  Special Committee supports the
participation of aboriginal peoples in current
and ongoing constitutional deliberations in a
capacity, and on mitters, acceptable to
aboriginal peoples. This is equally the case
in the political process in general, and in
relation to the econony.

Proposal 4. Aboriginal Self-Government

The inherent right to self-government nust be a
central element of this round of constitutiona

renewal . The relationship of the self-
governnent right to the political and
constitutional devel opnent of the territories
I s of profound importance to all residents of
the territory. The Government and Legislative
Assenmbly of  the Northwest Territories are
pursuing a realization of aboriginal seif-
government in the context of public governnent.

Self-Povernnents must be practicable and
fiscally attainable,.

Proposal 5. Aboriginal constitutional Process

An agenda of nmatters of inportance to
aboriginal peoples remains outstanding from the
1983 Constitutional Accord. Entrenchment of a
constitutional process to address these and
other matters relating to the aboriginal people
I s supported by the Special Committee.  The
full participation of the aboriginal peoples
and territorial governments nust be provi ded
for in anysuch process.



Proposal 6. i idi Peonles N the Senate

The Special Committee takes no position on this
| ssue until such time as the aboriginal peoples
have expressed their views on the need for such
a guarantee, and there has been a fuller
discussion on the matter of Senate Reform
general | y.

Proposal 7. canada Clause

The purpose, wording and placement of a Canada
Clause require further discussion. The Special
Committee accepts the concept of a balanced
Canada Clause whieh is intended to inspire t he
pride and commtnment of all Canadi ans inther
country . The Canada Clause should recognize
the historical place of abori gi nal societies
pre-dating European settlement.

Part II Responsive Institutions
Proposal 8. House of Commons

WhiletheSpecial Conmittee recognizes that
reform of the House of Commons is considered by
many to be a high priority, it does not
recommend pursuing non-constitutional

parliamentary reform in the same process as
constitutional reform.

Proposal 9. Brinciples and Details Of Senate Reform

and 10. . . .
The Special Conmmttee considers Senate Reform
to be a central issue that nust be addressed in
the current round of constitutional reform
Equi tabl e arrangements for the representation
of the Territories inanelected, and effective
Senate nmust formpart of any reformed Senat e.

Proposal 11.  sepate Ratification of Appointments

The Special Committee believes the Senate
ratification issue should be discussed in the
context of the powers of a refornmed Senate.
The Special Commttee notesthat somef eder al
boards operateonly in the territories., Sone
exceptions to ° Senate ratification of

appointments to such boards and agencies should
beconsi der ed.




Proposal

Proposal 13.

Bart III

Proposal

Proposal

12.

14.

15.

Appointments to the Supreme court

The Special Committee accepts the federal
proposal and wi ||  await a draft | egal text
before commenting f urt her .

The Amending Formula

The Special Committee does not accept the
current anendi ng formulain s.42(1) (€) and (f)
of the : in relation to
the establishment of new provinces and the
extensi on ofprovincial boundaries into the
territories. The Special Committee referst he
Joint Conmttee to the brief of the Special
Committee of the 11th Assenbly of the Northwest
Territories to the Beaudoin-Edwards Committee
on May 1, 1991.

A_More Prosperocus Future

Ihe cCommon Market Clause

The intended treatment of the NUT is unclear
fromthe text of the federal proposals. The
reference to “territories” in s. 121(1)of the
proposed draft is contrasted by an omission o f
the word ‘territories’from s.121(2), (3)(b),
(3) (c) and (4). This would lead to confusion
intheapplication of the commbn market
%_l nciple in relation to the Territories.

ile the Special Committee generally supports
measures to improve the economic union, t he
proposal as presently worded causes concerns
particularly i€ some j uri sdi cti ons can opt-out
of anews 121

Power to_Manage Economic Union

It is not clear what the intended application
of the proposed s.91A to the governnents and
| egi sl ative assenmblies of the two territories
would be. As a concept, the'Econom ¢ Union
Clause'could lead to unusual and unacceptable
economic and political problems if one or mor e
provi nces opt out oftheclause at the tine it
I's entrenched in the Constitution.
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Proposal 16.  Harmonization of Economic Poljicies

Wi | e coordination of economic policies rraf/ be
a commendable goal, it should not be included
in the constitutional process.

Proposal 17.pank of Canada

This is a non-constitutional matter which
shoul d not be addressedin a constitutional
process.

Proposal 18 to 24 and 26  pjvigion of Powers

The inplications of proposals 18 to 24 for the
Northwest Territories are unclear. |s there an
| nt ended process Of  non-constitutional
devolution tO territorial governments? Fiscal
capacity of provinces and territories Is a
central issue relating to proposals 18 to 24
that is not addressed by the federal proposals.
This is ¢ ho true in the case of proposal 26.
The Special Committee would be concerned about
any devolution of authority that compr om sed
critical federal proarams in the Northwest
Territories | N areas such as housing.

Proposal 27. gpendingpower

The Spatial Committee would beconcer ned about
any |-imtation on the federal spending power
which could threaten vital cost-shared prograns
or tend to erode national standards. As a
sparsaly populated, undeveloped region, the
Northwest Territories would be particularl
vulnerable to reductions in the federa
sgendlng power .ven though it does not appear
that this proposal is intended to alter the
relationship between the  federal and
territorial governments.

Proposal 28. gcouncil of the Federation

The Special Committee does not view the Council
as a possible substitute f or a refornmed Senate.
The role of the Council could be acconplished
by non-constitutional means by annual Fir st
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Ministers/Ministers Conferences established by
intergovernnental agreement.  Territories are
excluded fromthe voting. = The  Specia|
Comm ttee sees no reasontolimt territorial
voting in relation to matters that directly
affecttheterritorial econony.




News Release ¢ Communique

President of the Privy (wnd and President du Conseil prive «

Minister Responsible fOr ministre responsable des Affaires
(onstifutional Affairs TRty constitutionnelles
E— CANADA — APPENDI X B
“POR "TMMEDTATE RELEASE “March 3, 1IN

' original

OTTAWA -- The Right Honorable Joe Oark, President of -the Privy
Council and M nister Responsible for Constitutional Affairs, today

announced details of the conference on First peoples and the
Constitution which is to be held in Gtawa on Mrch 13-15.

Co-Chairs wll be the Honorable Joseph Ghiz, premier of Prince
Edward |Island, and MWMary Sinmon, President, Inuit Circumpolar
Conf er ence.

The conference will have 184 participants, of whom half wll be

sel ected by the four national aboriginal associations. Aboriginal
wonmen’ s associ ations .will be fully represented.

The other 92 participants wll include experts on aboriginal
questi ons, representatives of provincial and territori al
gover nnent s, Menbers of Parlianment and Senators and other
I nterested individual s. Sone 28 nenbers of the public, selected

from those who applied to attend one of the five constitutional
conferences held earlier this year, are included anong the 92.

The conference will be held on Parliament Hll. Pl enary sessions
will be held in Room 200 of the West Block and various committee
roons wWill be used for workshops.
It has been agreed anobng the aboriginal associations and the
governnent that the four major conference thenmes will be:
1. Aboriginal peoples’ inherent right to self-governnent.
2. Jurisdiction and responsibility regarding aboriginal
peopl es.
3. | mpl enentation and sone practical aspects of self-
gover nnent .

4, First Peoples’ recognition.

/2

Otawa, (oodokl A K2



Further details are set out in the attached docunent, which was
agreed to by the four national aboriginal associations and the
governnent on February 28.
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For nore information please contact:

Wendy Johnson
Constitutional Conferences Secretari at
1- 800- 363- 3537



February 28, 1992

PARLIAMENTARY COMFERENCE
rIrsT PEQOPIES AND THE CONOT| TUTI ON

GONIEXZ:

Agreement has been reached with the national Aboriginal

associations to hold a Conference on Aboriginal constitutional
matters in Ottawa on March 13, 14 and 15.

Since the Special Joint Committee Report will have been made
public, the Conference should serve as a consultation mechanism
for the federal government before it tables its position in _
April. It will also provide an opportunity for public discussion
on t he practical implications of Aboriginal self-government,

recognition of rirst Peoples and other related constitutional
i ssues.

" OBJECTI VES:

To provide a public forum for a general discussion of
Abori gi nal 1ssues.

To educate the public about these issues..

To begin a discussion on the practical issues related to
sel f-government and the recognition of First Peoples.

To inform the governnment of Aboriginal reactions to the
recomendati ons of the Special Joint Conmttee.

CONFERENCE MANAGEVENT:

The Conference Co-Chairs, the Honorable Joseph Ghiz and

Ms. Mary Sinon, shall be vested with the authority to manage
t he Conference.

The Conference Co-Chairs shall work in close consultation
with representatives of the four Aboriginal
with officials designated by the Mnister Responsible for
Constitutional Affairs in determning the various
arrangenents for the Conference. Mre particularly,
consultations will take place on:

Conference format and agenda;

sel ection of speakers, Workshop chairs and ot her
Conference officials; and

organi zation of the cultural evening.

associ ations and
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They shal |l also be responsible for ensuring that the

provi sions set out inthis document are duly observed by all1
parties.

Wrk under the direction of the Conference Co-Chairs.

Devel op recomrendations for consideration by the Co-Chairs,
and by representatives of the Aboriginal associations and
the government as appropriate.

Be responsible for inplementing decisions about the
managenent of the Conference.

Be represented at all significant discussions about
Conf erence arrangenents.

FORMAT, COMPOSITION. AND LOGE STICS:

Location: Parliament Hll: Room 200, West Bl ock and
Parlianmentary Conmittee roons.

Timing: The Conference would begin” on the evening of March 13
and end in the early afternoon of March 15.

Si ze: 184 participants, including experts and Chairpersons.
A maxi mum of 40 observers from Aboriginal associations
and 10 from the federal governnent will be invited.
The Co-Chairs wll determne the nunber of visitors.

Conposi tion:

92 participants chosen by the four national Aborigina
associ ati ons.

40 participants chosen by the federal government.

28 representatives of the public, selected by the Conference
Co-Chairs from those who applied to attend the five
Constitutional Conferences held between January 17 and
February 16, 1992.

12 Menbers of Parlianment and Senators.

12 representatives from provinces/territories (one nom nee
from each government)

P
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In addition, some Mnisters from the Cabinet Conmittee on
Canadian Unity could attend as observers

The Workshop Chai rs and any other conference officers shall be
designated by the Conference Co-Chairs, shall be bal anced between

Aboriginal and non-Aboriginal participants, and shall be
acceptable to all parties.

For mat : Should facilitate dialogue and participation. Set-
pi ece presentations may be provided for but should not
dom nate the proceedings.

Cultural Evening: Will be organi zed for the evening of
March 14.

REPRESENTATI VENESS

Every effort shall be nade to ensure that the Conference in its
conposition is broadly reflective of Canadian Aboriginal and non-
Abori gi nal society.

There shall be appropriate representation from both officia

| anguage groups. I nuktitut interpretation and translation wll
be provided subject to logistical and financial considerations.

The associations, the governnent, and the Conference Co-Chairs,
shal | nmake best efforts to sel ect equal numbers of men and womnen.
The Aboriginal associations will provide for representation by
Aboriginal wonen’s associ ati ons.

PROPOSED THEMES:

L ABCORI G NAL PEOPLES | NHERENT RIGHT OF SELF- GOVERNVENT

a) Recognition of the Inherent Right of Self-Government in
the Constitution

Wiat are the options for recognizing the inherent right
of self-government?

What principles are inportant in developing a _
constitutional anmendment recognizing the inherent right
of self-government?

b) Constitutional Process

Aboriginal. participation in First Mnisters Conference
(EMC) .

Aboriginal consent for amendnents to Part |l of the
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constitution Act, 1982 and other constitutional
provisions affecting Aboriginal peoples.

FMC' S on issues of concernto Aborigi nal peopl es.

JURISDICTION 2ND RESPONSIBILITY REGARDING ABORIGINAL PEOP| ES

a) What are the inplications of recognizing a third order
of government for the future relations between federal,
provincial and Aboriginal peoples governments?

What are the implications of redistribution of powers
between federal and provincial governments for
Aboriginal peoples?

b) Section 91(24) of the Constitution Act 1867,

| MPLEMENTATI ON_AND SOVE_PRACTICAL ASPECTS OF SELF- GOVERNVENT

a) | npl ement ati on and Enforcement |ssues

What nmeans can be used to nove from recognition of the
I nherent right of self-governnent to inplementation.
For exanple, should a national treaty or a
constitutional amendnent be used to provide a framework
for self-government negotiations?

VWhat matters should be discussed in the context of
i mpl enentation - e.g., land and resources,
jurisdictions, dispute resolution mechanisns,
transitional measures?
Equity of access.
Sel f-government wthout a |and base.

b) Fi nanci ng, equalization paynents

c) Charter 1ssues |

Devel opnent of human rights instruments by Aboriginal
peopl es.

Application of the federal Charter of Rights and
Freedons.

Rel ati onship between section 25 and 25.1.

d) Treaties



~

3

4. FI RST PEOPLES RECOGN T1 ON

a) Recognition of the Unique Constitutional Status of
Abor i gi nal Peopl es

- Recognition as Vdistinct socleties® or "First Peovles®
including protection and pronotion of Aboriginal *
| anguages and cultures in the Canada C ause and
el sewhere in the Constitution such as Part |l of the
Constitution Act, 1982.

Consent to amendnents.
b) Ref orm ofcentral institutions and Aborigina
representation.
CONFERENCE REPORT:
A report on the proceedings will be prepared by the Conference

Co-Chairs for the Mnister of Constitutional Affairs, and will be
provided to national Aboriginal |eaders.

MEDILA: ¢
Al'l proceedings, including workshops, shall be open to the nedia.
Arrangenents shall be nade for all plenary sessions and sel ected

wor kshops to be carried nationally in both official |anguages on
the Parlianmentary Channel.

EXPENSES:

Participants shall be eligible for reinmbursement of their
expenses, subject to nornmal government travel regulations.

bservers will pay their own travel and acconmodation expenses.
Meals will be provided for themon the sane basis as to
participants .
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APPENDIX C

The Report Of the Special Joint Committee
of the Senate and the House of Commons

Joint Chairmen
Hon. Gérald Beaudoin, Senator
Dorothy Dobble, M.P.

February 28, 1992

EXECUTIVE SUMMARY
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A. STATEMENT OF CANADIAN 1DENTIT% AND VALUES

We recommend that a statement of Canada’s identity and values be included in
a prominent place in the Constitution. We recommend the following preamble:

PREAMBLE

W arc the peple of Canada,
drawn from the four windsof the earth,
a privileged people, .
citizensof a sovereign state.

Trustees of avast northern land,
we celebrate its beauty and grandeur.
Aboriginal peoples, immigrants,
French-speaking, Engl i sh- speaki ng,
Canadians al | |
We honour OUr ro0tS and vaue Our
diversity,

We affirm that our country
| S founded UpON principles that
acknowledge the supremacy of God,
the dignity of each person,
the importance of family,
and the vaiue of community,

We recogni ze that we remain free
only when freedom is f ounded on
respect for moral and spiritual values,

~and the nus of [aw
In the sevice of justice.

We cherish this free and united country,
its place within the famly of nations,
and accepting the responsibilities
privileges bring,
we pledge t 0 strengthen this | and
as a home of peace, hope and goodwi | | .

We further recommend that a Canada Clause beincluded in section 2 of the
Constitution Act, 1867 and, as such, interpretative in effect.



We recommend the following Canada Clause:
CANADA CLAUSE

The following would be added to the Constitution Act, 1867 as section 2:

Declaration

2. We, Canadians all, convinced of the nobility Of our collective experiment, hereby
renew our historic resolve t 0 live together in a federal state;

We acknowledge that we ar e deeply indebted to our forebears:

the aboriginal peoples, whose inherent rights stem from their being the first
inhabitants of our vast territory to govern themselves according te their own laws,
customs and traditions for the protection of their di ver se languages and cultures;

the French and British settlers, who to this country brought their own unique
languages and cultures but together forged political institutions that strengthened our
union and enabled Quebec to flourish as a distinct society within Canada; and

the peoples from myriad other nations, scattered the world over, who came to our
shores and helped us greatly to fulfil the promise of thisfair land,;

We reaffirm our profound attachment to the principles and values that have drawn
us together, enlightened our national life, and afforded us peace and security, such as our
unshakable respect for the institutions of Parliamentary démocracy; the special
responsibility of Quebec to preserve and promote its distinct society; the right and
responsibility of aboriginal peoples to protect and develop their unique cul t ures, languages
and tradittons; a profound conmtment to the vitalty and devel opment of officlal | anguage
mnority communities; an abiding obligation to assure the quality of wemen and men; and
the recognition of the irreplaceable value of our multicultural heritage;

W e pledge to honourably discharge our responsibility to our children, so that they
may do the same for their own, of ensuring their prosperity and the integrity of their
Environment.

Therefore we, Canadians all, formaily adopt this, our Constitution, including the
Canadian Charter of Rights and Freedoms, as the solemn expression of our national will and

hopes.

The Committee has examined al ternative dmfts which can befound in Appendix B,

-2~



B. QUEBEC’S DISTINCT SOCIETY AND CANADA’'S LINGUISTIC
DUALITY ‘

We recommend:

The Canadian Charter Of Rights and Freedoms should be amended to include the
following section after section 2S:

Quebec’s distinet
Society and Canada’s
linguistic duality
25.1 (1) This Charter shall be interpreted in 2 manner consistent with
(n) the preservation and promotion of Quebec as a distinct society within Canada; and

(b) the vitality and development of the language and culture of French-speaking and
English-speaking minority communities thr oughout Canada.

(2) For the purposes of subsection O), "distinct society ", in relation to Quebec,
includes

() a French-speaking majority;
(b) a unique cutture; and
(C) a civillaw tradition.
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C. ABORIGINAL MATTERS

The Committee recommends the entrenchment in section 35 of the Constitution

Act, 1982 of the inher ent right of aboriginal peoples to self-gover nment within
Canada.’

a. Self-Governmens: Jurisdiction and Implemensation

The moder n application of self-government will require negotiations with respect

to the jurisdiction to be exer cised by self-governing aboriginal communities. We

recommend the entrenchment of a trangition process to identify the
responsibilities that will be exercised by aboriginal governments and their
relationship to federal, provincial and territorial gover nments.’

The Canadian Charter Of Rights and Freedoms

We recommend that the fundamental rights and freedoms of all Canadians,

including the equality of the rights of men and women, ought to receive f ul |
constitutional protection.

C. Federal Responsibilitiss Undar Section 91(24)

We recommend that the federal government respond to the representations of the
Metis for aceess t0 aland and resouree base.

We recommend that federal treaty obligations, flduciary and trust
responsibilities, and the provision of fiscal transfers that continue after the
implementation Of forms Of seif-government by various aboriginal groups ve
administered by a small bureau jointly managed by the federal government and

representatives of the aboriginal peoples.

‘See Draft Constitutional Ameximants, Appeadix A w p. 107,

) e Drapt Comstmational Amendmens, Appendix A at p. 107,

-l
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Aborigina Constitutional Process

We recommend:

)  inorder to protect the aboriginal and treaty rights which the Constitution
guarantees {0 the aboriginal peoples of Canada, that any amendment to the
Consgtitution of Canada directly affecting the aboriginal peopl ed require
the consent of the aboriginal peoples of Canada prior to its implementation;

if) that representatives of the aboriginal peoples of Canada be invited to all
future coanstitutional conferences reiating to the matters referred to in

paragraph (s and

i) that the Constitution provide thatl a constitutional conference he convened
within two years after the amendment on the inherent right of seif-
government Of the aboriginal peoples of Canada comes into force.’

Representation of Aboriginal Peoplesin the senate

WE recommend that, if they wish, aboriginal peoples be guaranteed
representation in a reformed Senate, and commend the mechanism and options
proposed by the Royal Commission on Electoral Reform and Party Financing,

A Canada Clause in the Congtitution: Reference to Aboriginal Peoples

We recommend that the role of the Indian, Inuitand Math peoplesia the
development of Canada, as well as their inherent rights as the First Peoples be
recognized in the proposed Canada Clause. In additlon, ¢he clause: should
cont ai n arecognition of the right and responsibility of aboriginal peoplesto
protect and develop their unique cultures, languages and traditions.’

}Those manters are cotained in section 91(24) of the Conscitwsion Act, 1867, and sections 25 and 35 of the Cornsnmunon
Act, 1982,

‘Ses Dnat Comstinmtionsi Amendments, Appecdix A at p. 107,
’Ses Drast Constitutional Amendmerns, Appeniix A p, 129.

-95-
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D. OTHER CHARTER ISSUES
1. Entrenching Property Rights

The government members of the Committee support the federal proposal chat the right to
enjoy preperty and not to be deprived thereof without due process and reasonable compensation
be entrenched iN the Canadian Charter of Rights and Freedoms. The opposition menber s of
the Committee disagree With this posidon.

2. Notwithstanding Clause

Because of the COMplexity of the issues raked, we believe that study ef the
federal government’s proposal to makethe notwithstanding clause mor e difficuit
to invoke be postponed for another round of constitutional diseussiogs.

*  New Democratic Party Dissent

Therefore the New Democratic Party members Of the Committee recommend
that section 15(1) of the Canadian Chaner Of Rights and Freedoms be exempted
from seetion 33.

The New Democratic Party members recommend that section 27 of the Canadian
Charter Of Rights and Freedoms be amended to provide that the Charter shall be
Interpreted tn a manner consistent with the preservation and enhaneement of the
multienitural heritage of Canadians and the preservation and promotion of racial
and ethnic quality:

3. The Right to Privacy

Some government members of the Committee support the entrenchment of aright to
privacy. The opposition members disagree.



Federal | nstitutions for a Renewed Canada

A. THE HOUSE OF COMMONS

We recommend:

D asreform of the procedur es, practices and representational eff ectiveness of
the House of Commons OES NOL r equir e constitutional change, the federal

governument’s Proposals op this matter should not be pursued during the
current constitutional round; and

i) the question of a comprehensivereview of the procedures and practices of
the House Of Commons should be addressed by the House of Commons.

B. REFORM OF THE SENATE
1. The Need for Reform

Webelievethatt he need for increased regional responsiveness within central insttutions,
and t he potential of areformed Senate to contribute to the meeting of thisneed, are elements i n

a growing constitutional consensus anong Canadians. The task whichremainsisthe design of
an upper Chamber which responds to this consensus.

Thefederal govemment's proposal Out|ines some Of the features Whi Ch a ref ormed Senus
might possess.  Others, such as the electoral system and di st ri bution of seaws, are | ef t
unspecified, and highlighted for spec attention by this Conmttee.

2. The Role and Funetions of a Reformed Senate

a Roles

We thererore conclude that regional representation must be understood as the representation
of the people of the provinces and territories, rather than their governments. It must also be
recognized that, for people in the central provinces, regional representation is already
substantially achieved through the operation of the representation by population principlein the
House of Commons. |t is primarly the people in the Atlanticand \eSt ern provinces and the
tecritories Who continue t0 need enhanced representadon. Thisist he specific messing of te
regional representation role which must be carried out by a reformed Senate.

- 7"
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b. Functons

It is useful to distinguish between the central purnose, or tole, of an institution, and the
various activities which it carries out. Moat institutions have one basic role, but perform a
number of functions, some of which may be required by that rele and some of which may be
relatively unrelated {0 i t .  One of the challenges of institutional reform is to ensure that these
secondary f unctions do not interfere with the performance of the basic role, and identify

implications which a change of basic role may have for the secondary functions,

- Legislative Review

Clearly, the review offederal |egislation should be the primary function of a reformed
Senate. If it were unable to do this, the ability of the Senate to represent regional needs and
concernswoul d be seriously undermined. This was the view of virtually al wimeses appearing
before the Committee.

- Policy Studies

A number of cur witnesses have noted the achievements of the current Senate in the
investigation of policy issues. These also receive special mention in the federal government’s
proposal , which appl auds the work of Senate committees in the investigation of policy issues.
In our view this function, asis the case with |egislative review, is directly relarsd t0 the basic
role of the Senate. Committee investgatons, in both Houses, are an indispensable means for
Identifying and representing the concern of Canadians.

- Reflecting Canada's Duality

Witnesses noted that, at Confederation, Quebec was awarded a dlightly larger quota of
Senate seats in recognition of needs created by itsroleastheinstitutional honme of a distinc
society living in the French language in North America, These needs remain, and must be
reflected broadly in federal institutions and practices, as well a3 in any redistribution of Senate
seats,

Canada’ s duality has asecond di mension, created by theexistence of francophone
communites throughout Canada, and an anglophone community within Quebec. We believe that
the reflection of this reality should be resognized as an important function of any reformed
Senate, and incor por ated within the design of consttuencies,

- Reflecting diversity .

Several witnesses argued that the Senate should more broadly reflect Canada's diversity,
This isgue received sped at t ention at the Calgary constitutional conference where demands for
gender equality and greater political participation were made by undes-represented groups, \We
believe that a reformed Senate* play a useful role in reflecting Canada's diversity, and that
this role can ve enhanced through careful att&NON to the de'[al|S of reform.

< Representation of Aboriginal Peoples
In its propasals 6 and 9, the Government of Canada calls for guaranteed aboriginal

representation in a reformed Senate. There was considerable support for this proposal among
our Witnesses, --0-
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Summing Up

To sum up, we believe chat Senate reform has become virally important so that Canadians

can have an upper house which di rect |y represents the people of the regions, especially t he | ess
popul ous regions/provinces, We also believe that the representation should be by province and
territory, and that the Senate will carry out itS represeniative role by performing a variety of
functions, Most importantly the review of legislation,

1)

The Selection of Senators

The Principls

We recommend:
Senators should be chosen by the people of Canada by direct election.

An Electoral System for a Reformed Senate

We recommend:

The Senate shouid be elected by proportional representation.

Sizs of Constituencigs and of the Senare

W e recommend:

Wher e possible, she constituencies from whkh Senators will be elected to a
reformed Senate should be multi-member constituencies, normally electing,
where practicable, at | east four Senators.

Timing and Elsctoral Terms
W e recommend:
A reformed Senate should have freed terms of no more than Six yearn in length.

Distribution of Seats
A Distribution Principle

We recommend xqj et

The distribution of seats among the provinces a reformed Canadian Senate
should be equitable, reflecting the need Of [ess papuleus provinces and tbe

territories for dispropertionately large numbers Of seats in the Upper House.

7




b. our Proposed Distribution

Seats in a reformed Canadian Senate could be distributed as follows:

Bridsh Columbia . . ...... 18 .. . e 12
Alberta . . . . .. ... .... 8. ....... .. ..., 12
Sasikatchewan ,......... 7 8
Manitoba . . .. ........ 12. ... . . 8
Ontario ., 1.......... 30...... . 20
Quebec............. 30..... ... 20
New Brunswick ........ 19 . ... . ... ..., 8
NovaScotia,., . . . . . . . .. O.. .. ... i 8
Prince EdwardIsland .. ... 4 .. ... ........ ., 4
Newfoundland, .,...... T o 6
Northwest Territories . . . . . 2 2
Yukon.............. ) 1
TOTAL ............ S S {1, |

¢  Liberal Party dissent

The Liberal members disagree with the recommended options for the composition Of the
Senate. The Liberal members feel that Canadians do not need a larger Senate as proposal by
the mgjority but that, in fact, a Smaller and more equal Senate than we now have would add to
its effectiveness, Therefore, the Liberai members recommend the following:

Yukon, ............. 1
Northwest Territories . . . . . 1
British Columbia . ... .. .. 9
Alberta. .. .......... 9
Saskatchewan .. ........ 8
Manitoba . . . ... ... ... 8
Ontario . .......oou... 18
Quebec ............. 18
New Brunswick ........ 8
Nova Scotia . . ......... 8
Newfoundland .. ....... 8
Prince Edward Island ., ... 4
TOTAL . . ) ...0......100

C.  Aboriginal Representation

We recommend:

Guaranteed aboriginai representation in the Canadian Senate will be alogical
extension of aboriginal seif-government, and the details of this representation
shouid be negotiated with aboriginal peoples, consistent with the relationship
between numbers of seats and population appiied to the distribution of Senate
seats among provinces and territories.



5. The Powers of the Senate
a. Ordinary Legisiative Review

\W e recommend:

The powers of a reformed Senate should be similar to those of the House of
Commons on all bills except supply bills, as discussed below. A || pormal
legislation with policy content should require the consent Of the Senate. There
should he no exception for matters of "oational importance" such as national
defence ¢ Nd international issues.

WE recommend:

In cases Of deadlock On normal bills, the House of Commons should be able to
override a Senate vote.

‘1’he Senate should be required to dispase of normal legislation within 180 days
after it Is recelved from the House of Commons.

*  Liberai Party dissent

The Liberal membersof the Committee believe that afundamental objective of Senate
reform is t0 provide a more effective.control Of the Executive.

The Liberal membersof the committee disagree with the majority recommendation
concerning the powers of the Senate because of the proposed House of Commons override of
a Senate veto of legislation. Such: an override will undermine the effectiveness of a reformed
Senate.

Therefore, the Liberal members of the Committee recommend that a reformed Senate be
granted an absolute veto on all bills, except for appropriation and budget bills for which a 30

day and a180 de&y suspensive Veto respectively would apply, after which period the
appropriation or budget bill could be passed n t he House by a simple mgority.

b.  Supply Bills
In the case of supply bills, the Senate should be required tO dispose Of the
measur e within 30 days of receiving it from the House of Commons. At the end
of the 30-day period if the bill is amended or defeated by the Senate it would be
necessary for the House of Commons to reaffirm the measure by a simple

majority.
-
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The Speaker of the House of Commons should eertify bills as supply bills for the
ordinary functioning of the government.

c.  Double Majority

Measures affecting the language or culture of French-speaking communities
should require the approval of a majority of Senators veting end a majority of

{rancophone senator s voting,

The Speaker of the Senate shouid certify bills as being measures affecting
language or culture of French-speaking communities on whlich a double majority
voting procedure is required, * There should be no appeal of the Speaker %

decision to the courts.

d. Ratification of Appointments

The Senate should bave a mandate to ratify the appointment of the Governor of
the Bank of Canada and the appointments of the heads of national cuitural
ingtitutions, as well as the heads of regulatory boards and agencies.

C. THE SUPREME COURT OF CANADA

We agree with the Government proposal to emend the
to provide for the appointment of the Supreme Court judges from lists of
candidates submitted by provincial and territorial governments. To prevent
paralysis of the Supreme Court’s activities by a drown-out dispute, we propose
the constitutionalization of 2 Simpler version of the mechani sm contained in
section 30 of the Suprems Court Act, This section empowers the ChiefJustice of
Canada to appoint, on a temporary bask, an ad hee justice from among judges
of the Federal Court or a provincial superior court. Such an appointment wouid
be made only if governments reach a deadlock. It would enable the Court to
operate normally until a mutually acceptable candidate is found. Such
amendments could be adopted under the 7/50 formula.

We alse recommend that the government's proposal in its comprehensive version,
merits the support of ail governments.” Under this propoaal, the existence of the
Supreme Court of Canadaand its current composition, which tatals nine judges
including three from the province of Quebec trained In civil iaw, would be
entrenched.

See Draft Constitutional Ameodments, Appendix A at p, 109,




Sharing Responsibilitiesand Benefits

Instruments to Manage our Federal System and Promote
Intergovernmental Cooperation

a. Comeurrency

Werecommend that iniand fisheries and personal bankruptcy be made concurrent
powers with feder al paramountcy.’

b. Streamiining Governmem

\We recommend that the federal and provincial governments examine ways to

eliminate unnecessary overlap and duplication and make mor e efficlent use of
public resources,

¢.  Delegation

We recommend that the proposal te permit legisative delegation hetween
Parllament and the provincial legislatures be adopted within a constitutional
framework that will ensure that the concerns expressed about it are met.’

d. Intergovernmental Agresmants

We recommend that the Consnitution Act, 1867 be amended to provide a
mechanism for giving mor e certainty to the public policy process in relation te
intergovernmenta] agreemants and protecting them from unilateral amendment.’

"Ses Draft Conmtitutional Amendments, Appsadix A at p. 114.

'Ses Draft Constirutional Amendments. Appeadix A U p.114.

’Ses Draft Conetitutional Amendments. Appendix A ap. 116,
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Impraving Shared Management of Specific Fields

a  Labour Market Traoining

# e recommend that:

||  the Comstitution Act, 1867 be amended to provide that any province may
affirm by law its exclusive legisiative jurisdiction over labour market
training.'*

i) the tederal government negotiate an intergovernmental agreement with
every province exercising this option. The agreement would define and
clarify the responsibilities of each order of government and set jointly
agreed-on lmits on federai spending ONn labour market training in the
province. Standardsin such programs are to be agmd upon mutually
between provincial and federal governments and set out in such agreements.
This intergovernmental agreement couid be constltutlonally protected as
discussed above at page 68.

iif) flnancial compensation would be subject to a general condition that the
funds be actually Spent on training.

iv) because truinjng.isa key to economic development, the share of federal
* labour {F@ININQ funds allocated to a provinee that has signed an
intergovernmental agreement should reflect the spirit of section 36 of the
Constitution Act, 1982, By this we mean that a province’s share of federal
training funds sheuld not be based on a smple measure of the province's
weight in the Canadian economy such as population, employment or
production share but should reflect its r elative needs.

V) the federai government's obligation for aboriginal affair s be maintained

and respected and its officlal |anguages obligation shall also be provided
for under the inter gover nmental agreement.

vf) the federal government's ability to legisiate on labour market training not
be affected In ar eas of exclusive jurisdiction pertaining to unemployment
insurance or any other head of power.

The federal government proposal on labour market training al SO suggested that |eadership
intheareaof skills st andards shoul d be exercised jeindy by the federal and provinci al
governments and e Private Sector be given an enhanced role in training and standard setting.

The Committee agrees with this proposal.

ses Draft Constirational Amendments, Appendix A at p. 117,
-1 -
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Recogniung Areas of Provincial Jurisdiction: Tourism, Forestry, Mining, Recreagion,

Housing, Municipal A[fairs

We recommend that the federal government offer to negotiate bilateral
agreements in the areas Of rourism, forssry, mining, recreation, housing,
municipal/urban affairs With any province wishing to do so, to better define the
roles Of each government and to harmonize their policies.

Such agreements would explicitly recognize the province' sleadership role in the
field and the province' s authority to control the initiation, design and delivery
of programs in the field. Such understandings between the federal government
and a province would be constitutionally protected by using the approval process
for intergovernmental agreements discussed above at pages 68-69.

We believe that the approach described above could also be appiied to other
areas which are either totally within provincial jurisdiction or are presently
shared with the federal government. We recommend the areas of regional
development, and family policy as ideal candidates for such a treatment to the
extent that these are within provincial jurisdiction.

The federal spending power eould be dealt with in a similar fashion in relation
to eneryy. ‘

Although spending by the federal government is currently, of limited importance
in some of the areas listed above, clarifying responsibilities now will help to
prevent future tensions and conflicts should the federal gover nment decide at
some point t0 become more active in these areas of exclusive provincial
jurisdiction.

We recognize that heaith, education ANT| soctal services are under provincial
Jjurisdiction, The federal gover nment has instituted a number of Canada-wide
program in some of these « reas. We believe that thefederal government should
continue to deliver these,

Liberal Party Dissent

The Liberal members of the Committee disagree with the concl usion of the majority with

respect to regional development, energy and health. The Liberal members believe that there is
a berter way to mees the challenges of  interdependence referred to earlier in thisreport.

Regional development is imporant 1o al| of Canada. It has ban particularity imporant i n
Atlantic Canada, many pars of Quebec, the West and the North. The federat role in regional
development has been essential and it must continue,

-15-
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¢*  Culbture and Broadcasting

salon, " We beileve the federal Offer tO negotiate arrangements on culture with all
provinces requires f Urther examinati on. In particuiar, governments shoul d
consult t he artistic and cul tural communities af fected before proceeding with t hi s

al Initiative.

f; 5 The Special Needs Of Quebec

Although all provinces have legislative jurisdiction over cultural affairsit 1S not
e explicitly enumerated | N the Constitution.

¢ recommend t hat the |egislative jurisdiction of Quebec over cultural affairs
be explictly affrmed t hr ough an amendment to the Constitulon Act, 1867,
upon Quebec’s request.

BRJ

We leave opea the possibility that in the future other provinces maybe interested
in baving their legidlate jurisdiction over cuitural affairs affirmed in the
Comstitution.

R< X

*  Rationalizing Federal/Provincial Spending in Quebec and the Exsreise Of Powers

a \We recommend that the Gover nment of Canada negotiate with the Gover nment

of Quebec an agreement (0 establish cooperative arrangements in the flelds of
culture, Such am agreement would set out t he respective roles Of the federal and
provincial governments in funding activities and identify those funds that should
be transferred to the province ss discussed above. Any continued use of the
federal spending power would be conditional on t he approval of the province,
subject to the ability of the federni government t0 maintain programs clearly
identified as related to national objectives.

In the field of broadcasting, an agreement should be entered into to improve the
participation of Quebec In federal regulation of broadeasting. Improving
proviacial input in feder al regulation of broadcasting maybe of interest to other
provinces and the negotiation of agreementsshould be open to them as well.

*  Liberai Party Dissent

1 The Liberal menbers of the Committee balieve that in cultural maters the Quebec
ty w1 government must pl ay a leading role, but that tnere MUSt be a federal presence.

here is

1ant in

‘S Dnft Coastitutional Amendments, Apperxiix A U p. 118,
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Therefore, the Liberal members recommend a new head of power in the Constitution to
be entitled *Cultural Matters’. It would provide that both Parliament and provincial legislatures
may make laws with respeet to cultural matters. Provincial laws would have paramountey,
subject to the federal power over national cultural institutions and the federal power to make

payments MY to individuais and organizations.

The Liberal members recommend that the f eder al  government not make capital
expenditures in the cultural area witou theapproval of theappropriate province, uniess the
federal government undertakes to pay operation and maintenance costs.

With respect to br oadcast i ng, the Liberat members reaffirm that thereis exclusive f eder al
jurisdiction. No i ntergovernnental agreenent should be ableto bind the CRTC.

d. Immigration

We support the proposai of the Government of Canada to negotiate and give
more certainty {0 the public policy processin relation te immigration agr eements
with the provinces. We recommend that these agreements be constitutionally
protected from unilateral amendment, "

¢.  Shared-Cost Programs: The Exercise Of the Federal Spending in Areas Of Provincial
Jurisdiction

We recommend that the federal and provincial governments work together
towards establishing procedures for implementing changes in terms and
conditions of existing shared-cost programs. For example, we believe that one
could consider fixing the program’s terms and conditions under a binding
intergovernmental agreement for a period of, for example, four to five years.
I'n our view, such an approach weuld not under mine Par liament’ s authority
while addressing many of the provincial governments’ concerns

*  New Shared-Cost Programs

We recommend:

D “ that the Constitution Act, 1867 be amended, by adding a section stating that
the Government Of Canada shall provide reasonable compensation to the
government of a province that chooeses not to participate in & new
Canada-wide shared-eost program that is established by the Government
of Canada in an area Of exclusive provincial jurisdiction, if the province
carries on a program or tmitiative that meets the objectives of the new
Canada-wide program; and*

iD that any new Canada-wide sShared-cost program be constitutionally
protected from unilateral changes to the ternms of the program over a
jointly agreed-on period through the approval process for inter-
governmental agreements discussed at pages 68-69,

"29ee Draft Constitutionai Amendments. Appendix A at p L8

Y5ee Draft Constitutional Amendrents. Anmandit A at n. 170




Residual Power

We recommend that the residual power Should not be changed.

Declaratory Power

The government members Of the Committse support the proposal that the federal
declaratory power& repealed, subject to atansitonal provision fOr exising deciared works,
The opposition members of the Committee disagree with the proposal 1 repeal the declaratory

power,

B. ENSURING THE WELL-BEING OF CANADIANS AND WAGING
INTERDEPENDENCE

1. The Common Market - Section12!

We recommend that section 121 of the Constitusion Act, 1867 be replaced with
a new section establishing Canada as an economic union, This pew section would
NOt permit governmental prohibitions OF restrictions oa the MOVEMENt Of goods,
services, persons gnd capital If the prohibitlens or restrictions impeded the
efficient functioning of the economic union and constituted arbitrary
diserimination or disguised restrictions on bade across provincial or territorial
boundartes, However, them section 121 would contaln exceptions t 0 address
the legitimate coucerns that e have heard. It would also require governments
tO seek agreement ON equivalent nationsl standards tO exhance the mobility and

well-being (of persons in Capads.!

1Sea Druft Constitutional Ametximents, Appeadix A4, p. 120
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We recommend that a dispute settlement mechanism be chosea which would
comprise three steps: 1) a review mechanism {O determine whether a complaint
presents o prima facie case; 2) A conciliation mechanisgm which would attempt to
reach a negotiated settlernent; and 3) a trade tribunal which wouid make a flnal
and binding decision, shouid concillation fafl,*

2. The Social Covenant

We recommend the Coassitution Act, 1982 be amended by adding a new section

36.1, which would commit governments to fostering the following social
commitments:

a) - comprehensive, universal, portable, publicly administered and accessible
health care;

b) - adequate social services and social benefits;

¢) - high quality education;

d) - theright of workers to organize and bargain collectively; and
¢) - the integrity of the eavironment.

| 3. The Declaration of the Economic Union

‘ We recommend that the Coastitigion Act, 21982 be amended by adding a new
section 362, which would commit governments tO:

a) - working cooperatively to strengthen the economic union;
b) = ensuring the mobility of persons, goode, services and capitai; .

C) - pursuing the goal of full employment; and
d) . ensuring all Canadians have . reasonable standard of living.**

- "Nah&wwmmmfamumwu.

"“Ses Dmuft Conatitational Ameadment, Appeodix A, p. 122




Reforming the Bank of Canada

We recommend therefore that the issue of the Bank of Canada mandate not be
part of the constitutional discussions.

\We recommend that the faderal government proceed with its proposal to consult

provincial and territorial governments ifl the matter of appointments ¢o the
Board Of Directors of the Bank of Canada and the establishment of regional
consultative paneis.

S. The Conference of First Ministers

We therefare propose the entrenchment ln the Constitution of an annual

conference Of the First Ministers which would deai primarily Wwith social and

economic matters but also with any other issue that the First Ministers would
wish tO discuss.”

7geq Draft Constinmionsi Ameodments, Appeedix A &t p. 124
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Amending FOT mula

There are N0 magic solutions. Nevertheless, we believe that the answer lies in one of five
approaches:

1) One option is the unanimity proceduze set out in section 41 of the Consriturion Act, 1982.
|t could be expanded to include il the items set OUL in Section 42 which are now subj ect
t 0 the general procedure (with the exception of the establishment Of new provinces and the
extension of existing provinces into the territories which we discuss in detail below). This
would mean that the agreement of all provinces would be needed t0 make changes to
representation i n the House of Commons, the powers and method of selection Of the
Senate, the minimum number of membess of a province in the Senate and the Supreme
Court of Canada. In addition, section 40 of the Consrizusion Acz, 1982 would be amended
to provide for reasonable compensation t0 a province for any amendment that transfers
provincial legislative powers to Parliament.

2) Asecond optionwould be t0 require the consent of two Atlantc provinces, Ontario,
Quebec, and two western provinces represenung 50 per cent Of the population of that
region for any amendment to the principte of represenaton in the House of Commons, the
powers and composition of the Senate and the Supreme Court of Canada; compensation
would be available for any province opting out of a transfer of regulative powers 1o
Parliament. This recommendation iS SIF€* 10 other “regional vets* proposals set out in
the Victoria Charter (1971) and the Beaudoin-Edwards report (1991). I n addi ti on,
compensaton would be available fOr provincas opting out OF a transter Ot |egislate
authority to the federal parliament in retation to “any* mater.

3) A third option would be to amend section 42 to require that, with the exception of the
creation of new provinces Or the extension Of existing provinces iNtO the territories, Quebec
must be among the provinces consenting te any future amendment relating to the masters
lisced in that section (House of Commons, Senats, Supreme Court of Canada);
compensation would be availabie fOr provinces in relation to “amy * master as in the other
options described above.

4) A fourth opton would be to leave the general procedure for amending the Construrion as
it is, but upon the request of any province or comaination Of provinces representing the

regions of Canada, 5 * 5lum would be required for an amendment under that section
t0 enter into force. The referendum would have to be earried nationally and in each region

identified in the formula, Impiieit in this suggestion is that Quebec constitutes one of the
regions Of Canada.
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$) A fifth option would be to amend the general procedure for amendment, t o require that

Quebec be anobng the two-thirds of t he provinces f or all amendments under that procedure;

compensation would be available for provinces in relation te “any ' matter asin the optons
described above.

We urge the First Ministers to examine each of these and other approaches.
Because Of the importance of the amending formula, in particular to the security
of those who look to the Constitution for the protection of their rights and
distinctiveness, it shouid be a matter of the highest priority during this round of
coastitutional negotiation to flad an amending formuia that meets the needs of

Quebeec.

. The Effect of New Provinces on the Amending Formula

One of the most controversial elements Of the Meech Lake Accord was t he proposal t O
change the existing amending procedure respecting the creation of new provinces. If the Meech
Lake proposal had entered into force, the amending formula would have been changed to require
unanimous consent among the provinces.

Many Canadians, partcularly those residing in the territories, are opposed to any change
that will make it more difficult for the territories t© become provinces. Nevertheless, we
recognize the | egitimate concems of existing provinces over the effect that the creation of new
provinces would have on the equilibrium in the federation.

One possivility to avoid diludng the power of any existing province in the current general
procedure would be to provide that the new province should net be counted as a province for

the purposes Of the amending procedures until the procacures are amended to specifically include
the new province. The Beaudoin-Edwards Committee endor sed this proposal in the following
terms:

... tatit be recognized tat te crezton OF & NEW province may change the equilibrium within
the federation and May require review of te exising amending procedure. Should the addition
of 3 new province require a change in the amending procadure, such change would be
governed by the amending procedure in effect at that time.

When we were in Whitehorse, Premier Penikert cold us that he recognized that the “diluting
effect on the amending formuia® is a legitimate concem. He said:

We have said to every pariiamentary commines that We have addressed ON the question t hat
We are quite prepared to comemplaw the possibility One day Of becoming Pr OViNCeS without
being pravinces tor the purposes Of DEING a member Of the amending formula club. We don't

know quite how that wouid be done legaily, but it seems 10 me that is an issue that, a s
Beaudoin-Edwards said, should be discussed at the time you are dealing with the amending
formuia.

We believe that Premier Penikerr haa Set out a valid option and one that should pe
examined.

We endorse the recommendation of the Beaudoin/Edwards Committee on the
need to review the effect of the ereation of new provinces out of the existing
territories on the amending procedures.



Conclusion

Involving the People in the Constitutionai Process

We recommend that a federai law be enacted, if deemed appropriate by the
Government of Canada, to enable the tederai government, at its discretion, te
hald a consultative referendum on a constitutional proposal, either to coafirm the
existence of a National CONSENSUS or to facilitate the adoption of the required
amending resolutions.

{ We recommend that the government emsure the meaningful involvement ofall

| the provinces, territories and aboriginal leaders on the development of the
1 format and substance of the government’s response to this report.
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SPECIAL COMMITTEE ON CONSTITUTIONAL REFORM
TERMS OF REFERENCE

The Special Committee on Constitutional Reform may on s oun authority:

L

Review proposals for constitutional and institutional reform as outlined i n the
Government of Canada’'s docunment entitled “Shaping Canada’s Future
Together” and any additional national, federal, provincial, territorial and non-
governnental materials and any other related matters.

Undertake or request any legal or economic analysis necessary to assist this
Committee in the devel opment of recommendations for the Legidative
Assembly on matters relating to the substance and processes for constitutional
and institutiona reform.

Undertake such consultations, discussions or meetings that are necessary with
national aboriginal organizations that have responsibility to consider national
congtitutional and institutional reform in Canada.

Undertake such consultations. discussions or meetings that are necessary with
such national, federal, provincial or territorial bodies that have responsibility
to consider constitutional and institutional reform in Canada

Make presentations on behalf of the Legidative Assembly and Government
of the Northwest Territories to such bodies as the Committee agrees

appropriate.

Prepare reports at times to be decided by the Committee and as appropriate
to the progress of the national unity debate.

Review and recommend on any related matter referred to it by the Legidative
Assembly,

Establish a quorum to be three Members, including the Chair.
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