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PREFACE

S e c t i o n  37 of the Const i tut ion Act ,  1982 ( a s  a m e n d e d )
requires the holding of a series of conferences by 1987
to  dea l  w i th “const i tut ional  matters that  direct ly  af fect
the aboriginal peoples of Canada. ” Discussion leading
U p  t o  a n d  d u r i n g  t h e  F i r s t  M i n i s t e r s ’  C o n f e r e n c e s  o n
Aboriginal  Const i tut ional  Matters quickly focused on the
task of  making const i tut ional  provisions for  aboriginal
sel f -government. Many involved in the process openly
questioned the meaning of “aboriginal  sel f -government”.

In v iew of  the importance of  this  subject ,  in  May of
1 9 8 4  t h e I n s t i t u t e  o f Intergovernmental Relations
launched a research project  on “Aboriginal  Peoples and
Const i tut ional  Reform”. P h a s e  O n e  o f  t h e  p r o j e c t
responded to concerns that emerged at the outset of the
constitutional negotiating process. As indicated by i ts
t i t l e , “Aboriginal  Sel f -Government:  l~hat Does It Mean?”,
Phase One examined various models, forms and proposals
fo r  abor ig ina l sel f -government. This i n c l u d e d  a n

I exploration o f  t h e  c i t i z e n s h i p r i g h t s  o f aboriginalt peoples,  the experience of  aboriginal  sel f -government in
o t h e r  n a t i o n s , and a review of  Canadian developments

f o v e r  t h e  p a s t  f e w  y e a r s . T h e  r e s u l t s  o f  t h e s e
invest igat ions were compared to the posit ions taken by
parties to the constitutional negotiations, in an effort to
identify areas of emerging conflict and consensus. These
f indings were elaborated in f ive Background Papers,  a
Discussion Paper and a Workshop,  which was held two
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months  p r io r  to  the  1985  F i rs t  M in is te rs ’  Con fe rence
(FMC).

Developments in 1985, subsequent to the First
Ministers’ Conference, may have a dramatic impact on the
const i tut ional  negot iat ion process. A t  a  m e e t i n g  o f
government ministers and aboriginal leaders held in June,
1985, several governments ind ica ted  the i r  in ten t ion  to
pursue t h e  n e g o t i a t i o n  o f  i n d i v i d u a l  s e l f - g o v e r n m e n t
agreements, and then to consider their  entrenchment in
t h e  c o n s t i t u t i o n  ( t h e  “ b o t t o m - u p ”  a p p r o a c h )  . This
contrasts with t h e  p r o p o s a l , which has thus far
dominated discussions, to entrench the right to aboriginal
self-government in the constitution, and then to negotiate
individual  agreements ( the “pr inciples f i rst”  approach)  .
The result is that, in addition to multilateral negotiations
at the national level, negotiations will now proceed on a
b i l a te ra l  o r  t r i l a te ra l  bas is ,  a t  the  loca l ,  r eg iona l  and
provincial / terr i tor ial  levels.

P h a s e  T w o  o f  t h e  p r o j e c t  i s  e n t i t l e d  “ A b o r i g i n a l
Self -Government: C a n  I t  B e  I m p l e m e n t e d ? ” ,  a n d
responds to concerns now emerging in the negotiations.
This phase of the Institute’s project therefore will focus
i n i t i a l l y  o n arrangeme”nts f o r the design and
administrat ion of  publ ic  services by and to aboriginal
peoples. T h e  r e s e a r c h  w i l l  e x a m i n e  t h e  p r a c t i c a l
problems in designing mechanisms and making
arrangements f o r implementing sel f -government
agreements. Clear ly,  the “bottom-up” approach could
h a v e  a  m a j o r  e f f e c t  o n  t h e  p r o c e s s  o f  c o n s t i t u t i o n a l
reform as it relates to aboriginal peoples in Canada.

As the 1987 FMC approaches,  at tent ion wi l l  become
more concentrated on the multilateral constitutional forum
( t h e  FMC) . The 1987 FMC may consider the
constitutional e n t r e n c h m e n t  o f individual  agreements
p r e v i o u s l y  n e g o t i a t e d ,  o r  i t  m a y  a t t e m p t  t o  r e a c h
agreement on a “principles f irst” approach for def ining
a n d  e n t r e n c h i n g  a b o r i g i n a l  r i g h t s  i n  t h e  c o n s t i t u t i o n ,
especial ly  those relat ing to aboriginal  sel f -government.
The research agenda in the second year  of  Phase Two
anticipates this shif t  in preoccupation,  with the focus
turning to the search for a constitutional accommodation
in 1987. I f  this search is to be successful ,  i t  wi l l  be

●

necessary  f i r s t  to  inqu i re  in to ,  and  then  to  re~blve or
assuage a  number of  genuine concerns about  abor iginal
sel f -government and its implications f o r federal ,
provincial  and terr i tor ia l  governments. Research in this
part of the project will explore these concerns.

T h e  I n s t i t u t e  w i s h e s  t o  a c k n o w l e d g e  t h e  f i n a n c i a l
support  i t  received for  Phase Two of  the project  f rom
the Dormer Canadian Foundat ion,  the Canadian Studies
program ( S e c r e t a r y  o f  S t a t e )  o f  t h e  G o v e r n m e n t  o f
Canada,  the Government of  Ontar io,  the Government of
A lber ta , t h e  G o v e r n m e n t  o f  M a n i t o b a ,  t h e  G o v e r n m e n t
o f  N e w  B r u n s w i c k , t h e  G o v e r n m e n t  o f  Y u k o n ,  t h e
A s s e m b l y  o f F i rs t  Na t ions , t h e  Inuit C o m m i t t e e  o n
National Issues, the Metis National Council and the Native
Council of Canada.

As part of Phase Two, the Institute offered to publish
and d i s t r i b u t e  a position p a p e r  o n aboriginal
self -government from e a c h  o f  t h e  a b o r i g i n a l  p e o p l e s ’
organizations p a r t y  t o  t h e  s e c t i o n  3 7  n e g o t i a t i o n s
(Assembly of First Nations, Inuit Committee on National
Issues, N a t i v e  C o u n c i l  o f  C a n a d a ,  a n d  M e t i s  N a t i o n a l
Council) . Since positions have evolved over the past few
y e a r s , and are now spread across a l a r g e  n u m b e r  o f
sources, this will enable each organization to consolidate
its views in a single document. It is thought that these
position papers will be helpful to governments, aboriginal
p e o p l e s  a n d  t h e  g e n e r a l  p u b l i c  i n  t e r m s  o f  p r o m o t i n g
better  understanding. In addit ion, t h e y  m a y  h e l p  t o
facilitate the negotiation process.

The contents of  these posit ion papers,  including this
o n e  b y  t h e  N a t i v e  C o u n c i l  o f  C a n a d a ,  a r e  e n t i r e l y  t h e
product  of  the respect ive organizat ions. They do not
represent the views of the Institute of Intergovernmental
Relations, nor does the Inst i tute endorse the posit ions
t a k e n  t h e r e i n . They are designed to provide aboriginal
p e o p l e s  w i t h  a n  o p p o r t u n i t y  t o  a r t i c u l a t e  w h a t  t h e y

/ require from self -government.

David C.  Hawkes
Associate Director

Inst i tute of  Intergovernmental  Relat ions
July, 1986
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This paper is designed to describe the perspective of the
N a t i v e  C o u n c i l  o f  C a n a d a  ( N  C C )  o n  t h e  s u b j e c t  o f
Aboriginal  sel f -government for  NCC const i tuents. T h e
constituency, itself, is outlined with a description of the
circumstances in which our peoples find themselves. T h e
i n e q u i t i e s  t h i s  c o n s t i t u e n c y  f a c e s  ( c o m p a r e d  t o  o t h e r
Aboriginal  peoples)  are del ineated in the context  of  the
specific accommodations r e q u i r e d  t o ensure this
constituency has equitable access to the Aboriginal right
of  sel f -government. The mechanisms, inst i tut ions,  and
funct ions of  sel f -government are then discussed in the
context of this constituency’s various requirements.

SOMMA I R E

L e  b u t  d e  cette &tude est de d~crire l a  p e r s p e c t i v e  d u
Conseil Nat ional  des Autochtones du Canada ( CNAC) au
sujet d e  I ’ a u t o n o m i c  politique des autochtones c h e z  Ies
61ecteurs d u  C N A C . La circonscript ion 61ectorale-m$me
es t d61imit6e, accompagn6e d’une description des
c i r c o n s t a n c e s  d u n s  Iesquelles se trouvent nos peuples.
L e s  i n j u s t i c e s  auxquelles f o n t  f a c e  c e s  Glecteurs ( e n
c o m p a r i s o n a v e c  d’autres peuples autochtones]  s e n t
trac~es c l a n s  Ie c o n t e x t e  d e s  changements  sp6cifiques
r e q u i s  a f i n  d’assurer q u e  c e s  61ecteurs a i e n t  u n  j u s t e
accGs a u  d r o i t  d e s  autochtones b Ifautonomie politique.
L e s  m6canismes, Ies i n s t i t u t i o n s  e t  Ies fonctions d e
I ’ a u t o n o m i c  politique s e n t e n s u i t e  discut;s d u n s  Ie
contexte  des divers besoins de ces GIecteurs.
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1  I N T R O D U C T I O N

At  the  ou tse t  i t  mus t  be  c lea r l y  unders tood ,  tha t  th is
booklet  does not  represent the off ic ial  posit ion of  the
Native Council of Canada (N CC) on the issue of
sel f -government for  Aboriginal  peoples. That posit ion
is st i l l  evolving and wi l l  cont inue to evolve in relat ion
t o  t h e  i n p u t  o f  i t s  o w n  c o n s t i t u e n c y  a n d ,  t h e  v a r i o u s
circumstances that  const i tuency faces in di f ferent  parts
o f  t h e  c o u n t r y . B u t  i n  t h e  i n t e r e s t  o f  g e n e r a t i n g
discussion and increasing u n d e r s t a n d i n g  o f the
signif icance of  this issue to the NCC const i tuency,  we
present the following information.

I t  m u s t also b e  c l e a r l y understood t h a t  t h e
c o n s t i t u e n c y  o f the NCC faces many unique
circumstances, compared to other Aboriginal peoples, in
t e r m s  o f  e s t a b l i s h i n g  a n d  d e v e l o p i n g  a c c e s s  t o  t h o s e
self -governing r ights which are being entrenched in the
Const i tut ion. Unfortunately, and perhaps even
intentionally, many Canadian governments are doing their
best  to ignore these circumstances.  Certainly they have
received l i t t le  considerat ion in the process to date.  I t
is  for  this reason that  this introduction is longer than
some might expect. We want to be absolutely sure that
there is a thorough understanding of the differences (as
well as the similarities) that the constituency of the NCC
faces on this issue.

To accomplish that we must establish:

1. Who the constituency of the NCC are;
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;

2. The special  or  unique circumstances that  must  be
addressed to accommodate our peoples;

3 . And finally the processes and mechanisms by which
these difficulties can be resolved.

Only when these three elements are clearly

understood, c a n  w e then a d d r e s s  t h e  s u b j e c t  o f

:.

$-

self -government,  i tsel f .

1 .  The NCC Consti tuency
T h e  N C C  r e p r e s e n t s  t h e
people recognized under
Act,  1982,  i n c l u d i n g  b o t h

1.A.  Indian Consti tuents

la rges t  number  o f  Abor ig ina l
Sect ion 35 of  the Constitution
Indian and Metis people. 1

Contrary to carefully manipulated public opinion and the
w i s h f u l  t h i n k i n g  o f  m a n y  G o v e r n m e n t s , mos t  Ind ian

people i n  C a n a d a  a r e  n o t  n o w ,  a n d  n e v e r  w~~di~~
registered u n d e r the Indian Act . T h e
c o n s t i t u e n c y  o f  t h e  N C C  a r e  t h e  d e s c e n d a n t s  o f  t h e
original peoples of North America who, as individuals and
collect ivities, identify themselves as Indian people and/or
with Indian communities.

There are some members of  NCC aff i l iates who are
S t a t u s  I n d i a n s , and there are increasing numbers who
are New-Status Indians. But the majority of NCC Indian
c o n s t i t u e n t s  a r e  n o w  r e f e r r e d  t o  a s  u n r e g i s t e r e d  o r
Non-Status Indians. That does not and cannot affect the
rights of these individuals and communities to recognition
as Indians under Sect ion 35 of  the Const i tut ion and to
access to the rights entrenched in the Act.

1. A.1. Non-Status Indians:
In part icular , Non-Status Indians are those persons of
Aboriginal ancestry who ident i fy  themselves as Indians
and who:

W E R E  N E V E R  R E G I S T E R E D  -  L i t e r a l l y  t h o u s a n d s  o f
I n d i a n  p e o p l e  h a v e never b e e n  r e g i s t e r e d  u n d e r  t h e
Indian Act. Many of these people were absent or ignored
during registrat ion processes. Others  s imp ly  re fused
to register or were ignorant of the necessity to register

●
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>,
themselves or  their  chi ldren . T h o s e  w h o  h a v e  n o t
registered,  but  are ent i t led to register  under Bi l l  c-31
may be able to do so in law, but there is, in fact, no
policy or process within the Department of Indian Affairs
to carry out  such f i rst  t ime registrat ion.  2

In addition,
there wi l l  cont inue to be an important  segment of  the
NCC constituency and are entitled to access to Aboriginal
and  t rea ty  r igh ts  whe ther  o r  no t  they  a re  reg is te red
under the I n d i a n  A c t .

W E R E  E N F R A N C H I S E D  -  T h o u s a n d s  o f  o t h e r  I n d i a n
persons were enfranchised direct ly ,  or  were struck from
registrat ion l ists when their  parents were enfranchised,
o r were “ d e - l i s t e d ”  a s  “ c i v i l i z e d ” ,  o r  f o r  p o l i t i c a l
activism. 3 There were periods when the Department had
t h e  p o w e r  t o  u n i l a t e r a l l y  e n f r a n c h i s e  i n d i v i d u a l s  a n d
t h e i r  f a m i l i e s , and o t h e r circumstances in which
individuals were pressured to enfranchise “voluntar i ly” .
Some of these persons may be able to register under Bill
C -31  c r i t e r i a . Bu t  many  w i l l  no t  o r  cannot  reg is te r .
In any case registration under the /rid/an Act as “General
List” Indians wi l l  often not  change aff i l iat ion with NCC
a n d  c e r t a i n l y  w i l l  n o t  a f f e c t  t h e i r e l i g i b i l i t y  t o  b e
recognized as Aboriginal people under Section 35 of the
Constitution Act, 1982, or Section 91(24) of the 1867 Act.

N E V E R  S I G N E D  T R E A T I E S  -  T h e r e  i s  a  g o o d  d e a l  o f
confusion o v e r  t h e  r e l a t i o n s h i p  b e t w e e n  registration
under the /ndian Act and el igibi l i ty for identi f icat ion as
a “ t r e a t y ”  I n d i a n . In the Prair ies, the terms seemed
interchangeable. Cer ta in ly ,  unreg is te red  Ind ians  ra re ly
received treaty payments. In areas and circumstances
where the two si tuat ions were co-equal , those Indians
w h o  d i d  n o t  e n t e r  t r e a t y  a n d  t h e i r  d e s c e n d a n t s  w e r e
deprived, in some cases of registration eligibility.

In  other  areas, part icular ly pre-Confederat ion treaty
areas, there was no practical relationship between treaty
and registrat ion. I n  c e n t r a l  C a n a d a ,
Ontar io,

particularly
there is a bewildering m i x t u r e  o f  t h e  t w o

situations. Whatever the technical situation was vis-~-vis
t rea ty  and  reg is t ra t ion , the relationship of these people
to Sect ion 35 Treaty and Aboriginal  r ights,  and to the

3
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r igh t  o f  se l f -government  in  pa r t i cu la r ,  i s  no  d i f f e ren t
than that of other Aboriginal peoples. This issue is not
resolved by Bill C-31 and may require Federal legislation
to meet the Crown’s fiduciary obligations. k

W E R E  E X C L U D E D  F R O M  T R E A T Y  -  T h e r e  w e r e  t w o
situat ions in which self - ident i fy ing Indian people were
excluded from treaties being signed in their area. T h e y

were often excluded by colonial criteria from entering the
treaty in the f i rst  place,  or  th~y w e r e  l a t e r  “ e x p e l l e d ”
from the treaty upon “discovery that  they did not  meet
colonial  el igibi l i ty requ i rements  es tab l i shed  a f te r  the
treaty was signed. 5

Prior to 1830, m o s t  p e r s o n s  o f  A b o r i g i n a l  a n c e s t r y
whose community  s igned a t reaty were included in that
t rea ty . After 1830 the eligibility of mixed blood people
became increasingly problematic f o r colonial
administrators. By 1850 and the signing of the Robinson
treat ies, it became a matter of specific policy to exclude
many mixed-bloods from enter ing treaty.  G Although this
p o l i c y  w a s  t e m p o r a r i l y  ( a n d  l o c a l l y )  r e v e r s e d  i n  t h e
Treaty Three areas in the 1870’s to offset  the inf luence
of Riel when an adhesion to Treaty Three was made with
a specific Metis/Halfbreed g r o u p , t h e  p o l i c y was

re-established after  Riel’s d e a t h .
The aftermath of this policy generated a considerable

s e g m e n t  o f  t h e  N C C  c o n s t i t u e n c y , a n d  c o n t i n u e s  t o
p r o v i d e  t h a t  s e r v i c e  t o d a y ,  p a r t i c u l a r l y  n o r t h  o f  60.
T h i s  g r o u p  h a s  t h e  c l e a r e s t  c a s e  f o r  “d~al-Abor\,ginal
identification. ” O n c e  i d e n t i f i e d  a s  t r e a t y  I n d i a n s  a n d
registered under the Indian Act, they were subsequently
ident i f ied as Metis and excluded from treaty (and often
enfranchised) on that basis.

ARE DESCENDANTS OF THE ABOVE -  In  every case the
descendants of the persons who experienced one or more
of these historical circumstances still suffer the

consequences today. B y  v i r t u e  o f  g o v e r n m e n t  p o l i c y
they have been unilaterally excluded from the benefit of
their  own birthr ight . In every sense of  the word,  they
are Aboriginal people within the meaning of Section 35,
and -where their  c ircumstances are paral le l  to that  of

●
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o t h e r  A b o r i g i n a l  peoples- h a v e  a n  o b v i o u s  r i g h t  t o
equ i tab le  access  to  bene f i t  f rom tha t  b i r th r igh t .  (See
pages 18-22)

1. A.2. New-Status Indians
In part icular ,  those persons of  Aboriginal  ancestry who
a r e  b e i n g re- instated to Status under the I n d i a n  A c t ,
and who:

A R E  R E G I S T E R E D  O N  A  G E N E R A L  L I S T  -  U n t i l  t h e
advent of Bill C-31, “general list Indians” Were  relatively
ra re , simply because registrat ion usual ly  involved band
membership. Bi l l  C-31 generates a si tuat ion in which
many, i f  no t  most , of  the persons who are reinstated
under the Bi l l  wi l l  not  have band membership,  and wi l l
be identified on a general registration list. It is obvious
that  most  of  the people involved are NCC c o n s t i t u e n t s
now, and it can reasonably be expected that most of them
will continue to maintain that association.

L I V E  O F F  R E S E R V E  -  T h e r e  a r e  i n c r e a s i n g  n u m b e r s
(approximately 100,000)  of  pre-C-31 Status Indian band
m e m b e r s  w h o  a c t u a l l y  l i v e  o f f - r e s e r v e . S i n c e  t h e
concerns of  these people are not  band-related,  they are
tu rn ing  inc reas ing ly , t o  t h e  N C C  f o r  r e p r e s e n t a t i o n .
C o n s i d e r i n g  t h a t  u p  t o  o n e - t h i r d  o f  S t a t u s  I n d i a n s
current ly l ive off -reserve,  this group becomes b o t h  a
significant element in the NCC constituency, and a group
that will require distinct accommodation in terms of access
to their  r ights,

1. B. Metis (Half breed) Constituency
Since there are two organizat ions represent ing Met is  at
the conference table,  i t  is  important  to understand that
t h e  M e t i s constituency o f  t h e  N C C  i n c l u d e s  b o t h
b l o o d - r e l a t i v e s  o f  R e d  R i v er  Metis, and  completely
distinct Metis populations which pre - and -post date both
t h e  p e o p l e  a n d  t h e  h i s t o r y  o f  R e d  R i v e r , Whatever
def ini t ion of  Met is  may be adopted by any government
o r  d e l e g a t i o n , t h e  i r r e f u t a b l e  f a c t  i s  t h a t  t h e  N C C
negotiated the term “Metis” into the constitution with the
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i n t e n t i o n  o f  i n c l u d i n g  t h o s e  o f  i t s  c o n s t i t u e n c y  who
identified themselves as Metis.

Although neo-colonial historians and Canadian
academia i n  g e n e r a l r e s i s t  t h e  c o n c e p t ,  o t h e r s  a r e
beginning to outline Metis history in Canada from a much
b r o a d e r  b a s e  t h a n  a  S t a n l e y  o r  a  M o r t o n  h a s  d o n e . ’
W i t h o u t  d e l v i n g  i n t o  a r g u m e n t a t i v e  d e t a i l ,  i t  c a n  b e
reasonably d e m o n s t r a t e d  t h a t  p o p u l a t i o n s  o f  M e t i s ,
distinct from those of Red River, existed both before and
after  the 1800-1885 Red River /  Batoche p e r i o d . These
i n c l u d e  t h e  A c a d i a n s  o f  t h e  M a r i t i m e s , the Half breed
population o f  Sault S t e . Marie, t h e  c o m m u n i t i e s  o f
Hudson’s Bay Half breeds in various parts of the country,
and, the most recent constituents of the NCC, the mixed
lnuit-White, or Inuit-lndian p o p u l a t i o n  o f  L a b r a d o r .

I t  is  also important  to understand that ,  a l though the
g e n e s i s  o f Metis populations were the r e s u l t  o f
Indian-White relat ionships, a  very smal l  percentage of
today’s Met is  people or iginate in  that  way. T o d a y  f a r
more Met is  are born from two Metis parents,  and from
hletis/lndian paren ts ,  than  a re  born  f rom Ind ian /Whi te
parents. T h e  c u r r e n t  e m p h a s i s  o n  t h e  lndian/Wl~ite
genesis somehow implies that the population is temporary
or less “indigenous” than other  Aboriginal  populat ions.
T h a t  i s a  g r o s s misconception which unfortunately
c o n t r i b u t e s  t o  t h e  i n e q u i t y  M e t i s  p e o p l e  f a c e  a s  a n
Aboriginal  populat ion. i n  r e a l i t y , many Metis people
h a v e  m o r e .  I n d i a n  ‘“blood” or  “genes” than many Status
Indians.

In  par t i cu la r , we are concerned with those persons
of Aboriginal  ancestry who ident i fy  themselves as Metis
and who were:

DENl ED RECOGNITION AS ABORIGINAL PEOPLE -  Unt i l
the passage of the current Constitution Act, Metis people
i n  C a n a d a  w e r e  denied r e c o g n i t i o n  as a s p e c i f i c
Aboriginal  people. But  those who suffered the result
of r a c i a l  b i g o t r y , colonial ignorance, and political
expediency have n o w  a c h i e v e d  t h a t  r e c o g n i t i o n .  B y
virtue of that previous denial, the Metis constituency of
the NCC are still without access to the very rights they
struggled t o  e n t r e n c h and m u s t  h a v e  t h a t  a c c e s s

●

e s t a b l i s h e d  o n  a n equ i tab le  foo t ing w i t h  the o t h e r
Aboriginal peoples. (See pages 18 and 24)

N E V E R  I N C L U D E D  I N  T R E A T Y  -  P r i o r  t o  1 8 3 0 ,  m i x e d
bloods associated with t reaty-making groups were, as a
matter of course, included in the treaty. a But after 1830,
the position of the Metis/Halfb reed/mixed-bloods became
increasingly problematic f o r colonial administrators.
T h o s e  w h o  w e r e “obviously Indian” were  re luc tan t ly
included,  but  by 1850 when the Robinson treat ies were
signed, the exclusion o f  h a l f  b r e e d s  w a s officially
sanctioned.

With the interesting exception of the Half breed [Metis
in the French version)  Adhesion to Treaty Three,  which
was promoted as a  way of  lessening Riel’s inf luence in
the Northwest ,  the pol icy cont inues to expand the NCC
const i tuency even today. T h e  f a c t  t h a t  c u r r e n t  l a n d
claims policy insists, in pract ise, on  Me t is being
identified w i t h  a n I n d i a n  g r o u p f o r p u r p o s e s  o f
comprehensive claims, reinforces our concern for equity.
Today Metis people are, in fact and in law, an Aboriginal
p e o p l e  a n d ,  a s  s u c h , a re  en t i t l ed  to  Met is -spec i f i c
accommodation on an equitable basis with other Aboriginal
peoples.

E X C L U D E D  F R O M  T R E A T Y  A S  H A  L F B R E E D  -  W i t h  Riel
s a f e l y  h u n g , federal  pol icy descended on Metis with a
vengeance, and thousands of Half breeds were excluded
or  expe l l ed  f rom t rea ty  and  s t ruck  f rom band  l i s ts .  I n
the west , scr ip was used both as a carrot  and a st ick
to  en t i ce / fo rce  Me t i s  and  Ha l f  b reeds  to  “vo lun ta r i l y”
withdraw from treaty.  g

I n  O n t a r i o  h u n d r e d s  o f  f a m i l i e s  w e r e  m a r k e d  f o r
expulsion because, in the opinion of a hired Magistrate,
they did not  “ l ive l ike Indians”. Others were al lowed
to stay,  but  their  chi ldren were struck from the l ists at
a g e  21.10 Given the uni lateral  and obviously arbitrary
nature of  these act ions, i t  i s  l i t t l e  w o n d e r  t h e  M e t i s
constituency o f  t h e  N C C  i s  d e t e r m i n e d  t o  a c h i e v e
constitutional protection from the vagaries of government
policy.
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REFUSED SCRIP ON RESIDENCY BASIS -  Even i f  Met is
w e r e  t o  c o n c e d e  t h a t  t h e  m e c h a n i s m  o f  s c r i p  w a s  a
well-intentioned attempt to compensate some western Metis
p e o p l e  f o r  t h e  l o s s  o f  t h e i r  A b o r i g i n a l  r i g h t s ,  t h e
uni lateral , arbitrary and inept application of scrip policy
left most Metis with the i r Aboriginal rights
uncompensated,  i f  not  intact . Many Metis were denied
scrip simply because they lived on the wrong side of the
Manitoba-Ontar io border (when they f inal ly  f igured out
where the border  was to be.  ) T h e  f a c t  t h a t  O n t a r i o
off ic ials promised (but  did not  del iver)  scr ip to Moose
Factory Metis only underl ines,  once again,  the arbi trary
n a t u r e  o f  g o v e r n m e n t  p o l i c y a n d  t h e  n e c e s s i t y  f o r
constitutional protection.

AND ARE DESCENDANTS OF THE ABOVE -  Vir tual ly  a l l
of  the Met is  const i tuency of  the NCC have suffered,  or
a r e  d e s c e n d a n t s  o f t h o s e  w h o  h a v e  s u f f e r e d ,  t h e
deprivat ion of  their  Aboriginal  bir thr ight . It is against
t h i s  b a c k d r o p t h a t  t h e  i n i t i a t i v e s  f o r  c o n s t i t u t i o n a l
protection in general, and for access to mechanisms for
the development of  sel f -government,  in  part icular ,  that
t h e  c o n c e r n s  o f  t h e  N C C  M e t i s  c o n s t i t u e n c y  m u s t  b e
viewed.

2. Special Circumstances
If the FMC process has served no other purpose, it has
at least made it clear that the resolution of constitutional
issues w i l l  v a r y g r e a t l y  w i t h t h e  l o c a l e  a n d the
c i r c u m s t a n c e s  o f the people and the  communi t i es
involved. It is essential to have some understanding of
the range o f  t h e s e  c i r c u m s t a n c e s  w i t h i n  t h e  N C C
constituency, so that a parallel range of accommodation
can be developed.

2.A. Non-Status Indians
W i t h i n  t h e  N o n - S t a t u s  I n d i a n  c o n s t i t u e n c y  i t s e l f ,  t h e r e  ~
is  a  broad range of  l i fe-style,  residential  locat ion,  and
circumstance. In many cases, these circumstances will
paral le l  those of  other Aboriginal  peoples,  but  in many
others  they  w i l l  be  d is t inc t  and  w i l l  r equ i re  d is t inc t

accommodation . These circumstances include those who
are:

BAND RELATED -  This group is  made up of  those who
have maintained family and social ties with existing Indian
Bands. In many instances this group will have occupied
land adjacent to reserves. Many of these people will be
e l ig ib le  fo r  repa t r i a t ion u n d e r  B i l l  C - 3 1 ,  b u t  m a n y  o f
the i r  ch i ld ren a n d  t h e i r  g r a n d c h i l d r e n  w i l l  n o t  b e
included under the present  terms of  the /ndiun Act. 11

TRIBAL ASSOCIATION -  This includes those Indians who
h a v e  m a i n t a i n e d  a  t r i b a l  a s s o c i a t i o n  q u i t e  a p a r t  f r o m
Status or  Band membership.  This s i tuat ion is  prevalent
in  Br i t i sh  Co lumbia , a n d  i n  o t h e r  a r e a s  w h e r e  t h e
matriarchal form of social organization is predominant.

D I S T I N C T  C O M M U N I T Y  - This includes existing
communit ies in which Non-Status Indians are a majori ty
or represent a signif icant  and identi f iable minori ty in a
community. 12 These communities often have a perceived
r e l a t i o n s h i p  t o  a  s p e c i f i c  l a n d  b a s e  t h r o u g h  t r e a t y  o r
potential land claim.

W I L D E R N E S S  L ISOLATED - This includes persons who
l i ve  in  i so la t ion  o r  a re  w ide ly  sca t te red  in  w i lde rness
areas. T h e  r e l a t i o n s h i p  t o  l a n d  f o r  t h e s e  p e r s o n s  i s
o f t e n  a n individual one, b a s e d  o n  f a m i l y  u s e  a n d
occupancy.

U R B A N  I N D I V I D U A L S  - T h i s  i n c l u d e s  t h a t  l a r g e  g r o u p
o f  N o n - S t a t u s  I n d i a n s  w h o  l i v e  i n  u r b a n  o r  s u b u r b a n
locations, a n d  w h o  m a y  n o t  b e  a b l e  t o  i d e n t i f y  w i t h  a
part icular  Aboriginal  land base.

2.B.  NCC Metis Consti tuency
An equal ly  broad range of  c ircumstances exists in the
Metis constituency of the NCC. This includes both those
Metis who are distinct from specific Indian communities,
a n d  t h o s e  w h o  e x p e r i e n c e  a c o n s i d e r a b l e  d e g r e e  o f
over lap, particularly with the Non-Status Indian
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community. This includes individuals and communities
who are:

BAND RELATED -  This would include those Met is  who
were omitted or  expel led from Treaty or  bands because
they were identified as Metis or Half breeds. Some of
these Met is wi l l  be able to repatr iate under Bi l l  C-31,
but  the majori ty of  their  chi ldren wi l l  not . It is this
g r o u p  t h a t  i s l e a s t  l i k e l y  t o  r e i n s t a t e  a s  a  m e a n s  o f
accessing their  Aboriginal  r ights.

I N  D I S T I N C T  C O M M U N I T I E S  -  I n  m a n y  a r e a s  M e t i s
peoples developed dist inct  communit ies. In some they
are a majori ty,  and in others a minori ty to neighboring
populations. In this si tuat ion there is  often a dist inct
relationship to a specific land base, on the basis of use
and occupation.

WILDERNESS & ISOLATED - As with Non-Status Indians,
there are Metis who also l ive in isolated or  wi lderness
environments, and \v 110 have an i n d i v i d u a l  o r
family-based use and occupancy relationship to the land
on which they live.

URBAN INDIVIDUALS - There are large numbers of Metis
who l ive in  urban areas,  very of ten in a  “community of
interest”  context .  (See below)

2.c. Mixed Community
A s  r e a l i t y w o u l d  h a v e i t , many, if not most NCC
c o n s t i t u e n t s  a r e  a  m i x t u r e  o f  t h e  c a t e g o r i e s  o u t l i n e d
above. The proport ions of  the mix vary from place to
place, creating the necessity for an equally flexible mode
of accommodation. I t  is  this type of  community which
wil l  most  require the “ground-up” approach,  s ince only
the community i t s e l f  w i l l  k n o w  i t s  s p e c i f i c  m i x and
corresponding needs. T h i s  w i l l  i n c l u d e  c o m m u n i t i e s  i n
which the mixture is:

lNDIAN/METIS (ENFRANCHISED) - This community would
feature a predominance of people who identify themselves
a s  I n d i a n , b u t  w o u l d  i n c l u d e  a n  identi~iable M e t i s

population. This type of community is more common in
c e n t r a l  a n d  e a s t e r n  C a n a d a ,  b u t  c a n  a p p e a r  a n y w h e r e
in which lack of registration was caused b y
enfranchisement  or “marrying-out” . T h e  f u r t h e r  b a c k
o n  t h e  f a m i l y  t r e e  t h e enfranchisement occurred,  the
more likely the descendants are to identify as Metis.

M E T  I S / l  NDIANS ( T R E A T Y / S T A T U S )  -  I n  t h e  c e n t r a l
west and northwest of the country, tile situation is likely
t o  b e  r e v e r s e d . The  ma jo r i t y  o f  the  communi ty  w i l l
ident i fy  as Met is , w i th  the  rema inder  assoc ia t ing  w i th
Indian ident i ty . This would be part icular ly obvious in
a community where people were excluded or expelled from
t r e a t y  b e c a u s e  t h e y  w e r e i d e n t i f i e d  a s  H a l f  b r e e d  o r
Metis. But their  relat ionship to the Indian community
would st i l l  be strong by vir tue of  family t ies and new
marr iages.

M E T I S  A N D  N O N - S T A T U S  I N D I A N S  ( I N T E R - M A R R I E D
ETC. ) - There are many communities and many segments
within la rger communities which are completely
overlapped b e t w e e n  M e t i s  a n d  I n d i a n . It is in these
communit ies that  “dual  Aboriginal  ident i ty” is  a simple
fact o f  l i f e . T h e  a r b i t r a r y  a n d  o f t e n  a r t i f i c i a l
terminology appl ied to Aboriginal  populat ions has been
obliterated in these communities by the living process of
human relationship.

As a matter  of  interest , it might be pointed out that
the process of  ident i f icat ion as Indian or  Met is  can,  for
mixed-blood persons, be a function of the basic social
structure of  the group. It is rare to meet an Aboriginal
person from a matriarchal culture who identifies as hletis,
no matter  how mixed his or  her genes m a y  b e . T h e
mothers who made the membership rules in a matriarchy
w e r e n ’ t  a b o u t  t o  e x c l u d e  t h e i r  o w n chi ldren. T h e
rule-makers in  the  pa t r i a rcha l  g roups ,  however ,  were
often anxious to exclude white men’s chi ldren,  with the
result that Metis identity was much more likely for those
chi ldren later  in l i fe .

U R B A N  ( C O M M U N I T Y  O F  I N T E R E S T )  -  It is  only In
recent years that the phenomenon of the urban Aboriginal
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person has been recognized as significant. The reality
.+ of permanent populations of Indian and Metis peoples is

a fact  in  every Canadian ci ty . Almost by def ini t ion,
these populations are a demographic minori ty who are
separated ( in  most , b u t  n o t  i n  a l l  c a s e s )  f r o m  t h e i r
ancestral land base. These peoples have established a
“communi ty  o f  i n te res t”  in  tl~eir ul-ban  e n v i r o n m e n t s .
Certainly,  as Aboriginal  people,  they should be able to
expect  to access their  bir thr ight . Since these persons
are a very signif icant  elelment  in the NCC  c o n s t i t u e n c y ,
such accommodation is a matter of priority.

3. Accommodation - Mechanism and Process
A n y  p e r s o n  o f  A b o r i g i n a l  d e s c e n t  WI1O finds h i m  o r
h e r s e l f  i n  o n e  o r m o r e  o f  t h e  a b o v e categories has
e x p e r i e n c e d  s o m e  f o r m ’  o f  d e p r i v a t i o n  o f  r i g h t  a n d / o r
benef i t . They have become members of  the af f i l iated
provincial  and terr i tor ia l  organizat ions of  the NCC ivith
the express purpose of eliminating the discrimination they
have exper ienced, and of  establ ishing equity between

$ themselves and other ,f!boriginal peoples.

3,A. The  S t rugg le  fo r  Equ i ty
To understand ivhy  specific accommodation is so impor-tant
to NCC const i tuents, we  must  f i r s t  es tab l i sh  tha t  the
accommodation is lacking, and then understand how that
lack of accommodation i m p a c t s  o n  t h e  l i v e s  o f  p e o p l e .
Once that  is  establ ished,  the necessity of  the struggle
for equity becomes self-evident.

3.A.1 . Relationship to Governments
\~hatever  accommodation does exist for Aboriginal peoples
is b a s e d  o n expl ic i t r e l a t i o n s h i p s  t o Canadian
governments. These relat ionships fal l  under the broad
areas of constitutional accommodation, claims  negotiation,
legislative initiatives, and policy applications.

THE FEDERAL GOVERNMENT -  From the text  of  Sect ion
91 (24) of the Corrstltution Act,  1867 i t  is  clear that  the
Federal government has exclusive jurisdiction to legislate
f o r  “ I n d i a n s  a n d  l a n d s  r e s e r v e d  f o r  I n d i a n s ” . It is
e q u a l l y  c l e a r  t h a t  t h e  Inuit, b y  r u l i n g  o f  t h e  S u p r e m e

●
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C o u r t  o f  C a n a d a ,  a r e  “ I n d i a n s ”  w i t h i n  t h e  m e a n i n g  o f
that section. But this is where any semblance of clarity
ends in a fo99Y morass of self-serving legal
interpretat ion.

H i s t o r i c a l l y ,  t h e  F e d e r a l  g o v e r n m e n t  h a s  c h o s e n  t o
e x e r c i s e  i t s  j u r i s d i c t i o n  o n l y  f o r  t h o s e  I n d i a n  p e o p l e s
who are registered under the Indian Act ,  a n d  f o r  s o m e
Inuit peoples. By default ,  i f  not  expl ici t ly ,  those same
F e d e r a l  g o v e r n m e n t s  h a v e  i g n o r e d  a n d , in effect ,
legislated against the majority of Indian people in Canada
w h o  a r e  n o t , a n d  w i l l  n e v e r  b e  r e g i s t e r e d  u n d e r  t h e
Indian Act .

T h e  F e d e r a l government has been a model of
consistency in progressively del imit ing the numbers of
Indian people who could be registered under  the /ndian
Act . Operat ing for  decades under  the assumption that
al l  Indians would become ext inct  or  be assimilated into
m a i n s t r e a m  C a n a d a , s u c c e s s i v e  F e d e r a l  g o v e r n m e n t s
cheerful ly  inf l icted pol icies of  cultural  genocide on i ts
“wards. ”i3 Given the level  of  t reatment accorded even
Status Indians, the effect on NCC constituents was only
too predictable.

E x c l u d e d  o r  e x p e l l e d  f r o m  t r e a t y ,  e n f r a n c h i s e d  a n d
driven off  their  ancestral  lands, struck from band l ists,
and separated from their  famil ies by a paper wal l ,  the
Metis and Non-Status Indians were deprived of what little
bene f i t  r eg is t ra t ion  under  the  /ndian Act c o u l d  b r i n g .
More important ly,  they were technical ly  and uni lateral ly
deprived o f  t h e i r  A b o r i g i n a l  c u l t u r e ,  h e r i t a g e ,  a n d
birthr ight  in the name of  the law. O p e r a t i n g  o n  t h e
t h e o r y  t h a t  w h a t  t h e  l a w  t o o k  a w a y ,  t h e  l a w  c o u l d
restore, these people formed the organizations that make
up the NCC to f ight  for  restorat ion of  their  bir thr ight .

PROVINCIAL GOVERNMENTS -  From the text  of  Sect ion
92 of the Const i tut ion Act ,  1867,  we m i g h t  a s s u m e  t h a t
P r o v i n c i a l  g o v e r n m e n t s  d o  n o t  h a v e  t h e  a u t h o r i t y  t o
legislate for I n d i a n s  a n d  l a n d s  r e s e r v e d  f o r  I n d i a n s .
This might seem reasonable until we stumble across the
fact that provincial governments do have jurisdiction over
C r o w n  L a n d s  w i t h i n  t h e i r  b o r d e r s . T h e  s i t u a t i o n
becomes even more troublesome when we determine that
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some provinces – ontario f o r  e x a m p l e  –  m u s t  b e  a
part icipant in treaties negot iated in the provice. Then:,
we fall into an incredibly involved h i s t o r y  o f
Federal-Provincial agreements relating to Indian peoples,
and the problem becomes all too apparent.

In pre-1981 Const i tut ional  terms,  the provinces have
no def ined responsibi l i t ies for  Aboriginal  peoples within
the i r  borders , o t h e r  t h a n  t h o s e  r e l a t e d  t o  r e s i d e n c y
wi th in  the  p rov ince . Technical ly , t h e r e  i s  n o  l e g a l

relat ionship between Aboriginal  peoples and provincial
governments – except for  those relat ionships def ined by
Federal -Provincial  agreement. A n d  t h e r e i n  l i e s  t h e
catch. Those agreements most  of ten apply exclusively
t o  I n d i a n s  f o r  w h o m  t h e  F e d e r a l  g o v e r n m e n t  a c c e p t s
responsibi l i ty ,  i .e .  registered Indians.

On the one hand, unregistered Indians and Metis are
excluded from effective 91 (24) recognition by the /ndian
A c t  and  l e f t  to  the  t ender  merc ies  o f  t i l e  p rov inces .
On the other  hand, provincial  relat ionship with Indians
is primarily to registered Indians. In recent years, some
provinces have developed specific programs and services
f o r  M e t i s  a n d  N o n - S t a t u s  I n d i a n s ,  b u t  t h e s e  a r e  n o t
based on a specific legal relationship.

3. A.2. Access to Rights
In practical terms, access to rights for Aboriginal people
has been achieved exclusively through having a formally
identifiable relationship to government. Histor ical ly ,  that
relationship has ranged from total settler dependence on
Indians, to an al l iance of  sovereign peoples,  to total ly
d e p e n d e n t  I n d i a n  w a r d s  o f  t h e  s t a t e . Where specific
r e l a t i o n s h i p  t o  t h e  s t a t e  d i d  n o t  e x i s t ,  p r o c e s s e s  f o r

CLAIMS PROCESSES - T h e  i n e q u i t y  experienc~d  by the
NCC constituency is evident in the current Federal Land
Claims policy. The recent  report  of  the Task Force for
Claims Policy Review has an immed ia te  e f fec t  on  the i r
Aboriginal rights in terms of access to claims processes.

N C C  C L A I M S  O B J E C T I V E S  -  T h e  f a c t  t h a t  t h e  f i r s t
a m e n d m e n t  t o  t h e  C o n s t i t u t i o n e n t r e n c h e s  t h e  L a n d
Claims p r o c e s s ,  a s  a mechanism to Consti tut ional ly
protect specific Aboriginal rights creates an even greater
p r i o r i t y  f o r  N C C  o b j e c t i v e s  i n  t h i s  a r e a . These
objectives are:

1. To include the NCC constituency in both
comprehensive a n d  s p e c i f i c c l a i m s  p o l i c y ,  o n  a n
equitable basis with other Aboriginal peoples.

2 . To ensure that  the Treaty r ights of  both Metis and
N o n - S t a t u s  I n d i a n s  a r e  v a l i d a t e d  i n  t h e  c l a i m s
process.

3 . To guarantee access of NCC’S constituency to Section
35(3)  of  the Constitution Act, 7982,  as a  vehic le  for
consti tut ional  protect ion of  specif ic  r ights identi f ied
in a Claims process. l”

establ ishing and accessing r ights did not  exist ,  as far
a s  t h e  s e t t l e r  g o v e r n m e n t s were concerned. T h a t 1.
s i t u a t i o n  h a s  n o t , a n d  i s  n o t  l i k e l y  t o  c h a n g e  i n  t h e
forseeable future. <See Appendix 2> Because most  NCC

const i tuents lack a formal  re lat ionship to government,  the . 2 .

C L A I M S  P O L I C Y  I N E Q U I T I E S  -  D e s p i t e  t h e  f a c t  N C C
constituents are Aboriginal  people under  Sect ion 35 of
t h e  C a n a d a  A c t ,  t h e y  a r e  u n i l a t e r a l l y  d i s c r i m i n a t e d
against  in current  Federal  Claims pol icy outside of  the
Nor thern  Ter r i to r ies . The need to respond immediately
a n d  e f f e c t i v e l y  t o  t h e s e  i s s u e s is made obvious by a
simple l ist ing of  the inequit ies our peoples face in the
context of Claims policy. They are:

mechanism for establishing access to
cri t ical ly  important .

A t  p resen t ,  the re  a re  on ly  th ree
provide access to Aboriginal rights.

14

rights is even more

vehicles which may 3 .
They are:

●

B o t h  Inuit a n d  m o s t  S t a t u s  I n d i a n  p e o p l e s  h a v e
funded access to claims processes denied to most NCC
constituents.
Only Indian bands can make specific claims under the
cur ren t  po l i cy . By  de f in i t ion o ther  Abor ig ina l
communities are excluded from this process. 15
T h i s  p o l i c y  d e n i e s  t h e s e  p e o p l e s  a c c e s s  t o  t h e
Consti tut ional  protect ion of  Aboriginal  r ights which

15
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are a v a i l a b l e  t o  o t h e r  A b o r i g i n a l  p e o p l e s  u n d e r
Section 35(3) .

CLAIMS REVIEW REPORT -  Even a cursory scan of  the
recent r e p o r t  o f the Federal Task F o r c e  o n

C o m p r e h e n s i v e  C l a i m s  i s s u f f i c i e n t  t o  j u s t i f y NCC

concerns. The fact  that  these concerns are deal t  wit,h
so briefly in the report supports the necessity for NCC s
insistence on a higher profile for its constituency in the
Claims process. The single recommendation that  does

a d d r e s s  M e t i s  a n d  N o n - s t a t u s  I n d i a n s  i s  worth quotin9
direct ly.

The history and current situation of most Metis and
non-s ta tus  Ind ians  i s  qu i te  d i f f e ren t  f rom o ther
A b o r i g i n a l  peoples.  . .h~ost M e t i s  a n d  ‘ o n - s t a t u s
Indian g r o u p s h a v e  b e e n e x c l u d e d  f r o m  t h e
comprehensive claims policy a n d  f r o m  o t h e r

processes, such as t rea ty renovation and

self -government negotiations with t h e  f e d e r a l

government . T h e r e f o r e ,  a separate pol icy and

process should be developed by the government
so that Metis and non-status Indians can negotiate
with government to remedy past  injust ice and to

establish new relations. lg

T h e linkages between the claims process, the

constitutional  process,  and sel f -government are not  only
emphasized in the report ,  but  by the Minister  of  Indian
Affairs in a press release accompanying the report .  He
says:

We m u s t  a l s o e n s u r e  t h a t  a n y  n e w  policy o n
comprehensive claims is integrated with other

government  processes, such as the constitutional
process, and the move to self-government. 17

I t  is  the mandate and the responsibi l i ty  of  the NCC
ensure that its constituents are equitably included in the
application of that new policy.

1:

TREATY NEGOTIATIONS - Tradition al Iv, the relationshi~
between Aboriginal peoples and g o v e r n m e n t s  ‘was
e s t a b l i s h e d  b y  t r e a t y . T h e  f a c t  t h a t  t h e s e  t r e a t i e s
varied in form and content  over the last  500 years has
g e n e r a t e d  a  r a n g e  o f  i s s u e s  a n d  p r o b l e m s  w i t h  every
Abor ig ina l  g roup  a t  the  t ab le . In terms of the NCC
constituency, t h o s e  p r o b l e m s  a r e  c o m p o u n d e d  b y  t h e
real i ty  that  most  of  i ts  const i tuency has been excluded
or expel led from the treaty process or  have never been
involved in t reaty.

I f  t r e a t y , within the meaning of  Sect ion 35 of  the
const i tut ion Act , 7982,  is  to be a major  mechanism for
ident i fy ing and/or  accessing specif ic  Aboriginal  r ights,
then the constituency of the NCC must be accommodated
i n  t h a t  p r o c e s s . That accommodation must be capable
of responding to the following situations:

P R E - C O N F E D E R A T I O N  T R E A T I E S  -  T h e  r e c e n t  S u p r e m e
Court decision in the Simon case has given weight to the
long-standing argument of  Mari t ime Aboriginal  peoples,
t h a t  t h e  p r e v i o u s l y  d e n i g r a t e d  t r e a t i e s  o f  “ p e a c e  a n d
friendship” i n  t h e  M a r i t i r n e s  w e r e , and are, clear
recognition of Aboriginal right which were not and cannot
be “ s u p e r s e d e d  b y  l a w .  ” A  r e - e x a m i n a t i o n  o r
renegot iat ion of  these treat ies, in modern terms, would
be one viable means of constitutionally protecting
Aboriginal rights in the Maritimes and pre-Confederation
Ontario. The critical element, from the NCC perspective,
is t h a t  t h i s process specifically include t h e  N C C
constituency in these areas.

OMISSION FROM TREATY -  Where i t  can be establ ished
tha t  ind iv idua ls  o r  communi t i es  were  inadver ten t l y  o r
deliberately omitted from a treaty process in their area,
m e c h a n i s m s  f o r  e n t e r i n g  t h a t  t r e a t y  o r  negotiating  a
separate treaty must be provided. Under current claims
policy, such a process would be classified as a specific

to claim, and be available only
m e a n i n g  o f  t h e  /ndian Ac t .

EXCLUDED FROM TREATY -
many NCC constituents were

●
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to Indian bands within the

As was pointed out earlier,
deprived of  treaty r ight by
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vir tue of  var ious forms of  enfranchisement. Given the

s ta tus  o f  the  cons t i tu t iona l  recogn i t ion  o f  t rea t i es  in
sect ion 35,  and the obvious abuse of  federal  legislat ive
authority in depriving Indian people of their relationship
to treaty via the Indian Act , accommodation in this area
is a minimum requirement on the grounds of justice alone.

NEVER ENTERED TREATY -  NCC const i tuents who never
en te red  t rea ty  as  a  co l l ec t i v i t y  ( as  in  much  o f  Br i t i sh
Columbia) ,  current ly  have to look to the comprehensive
claims process for accommodation. E x c e p t  f o r  a  f e w

specif ical ly  def ined areas in Canada,  the current  c laims
Drocess  d e n i e s  a c c e s s  t o  m a n y  NCC c o n s t i t u e n t s  who
never entered treaty.  1’ E q u i t y  w o u l d
d e v e l o p m e n t  o f  a  t r e a t y - m a k i n g  a n d / o r
Agreement process specifically designed to
these groups.

3.A.3. Consti tut ion Act ,  1982 -  Sect ion 35

J:

unique set  of  c i rcumstances vis-~-vis o ther  Abor ig ina l
peoples; and that they exist in an inequitable relationship
in terms of access to their Aboriginal birthright- we can
now tu rn  to  avenues  fo r  reso lu t ion  o f  th is  s i tua t ion .
Clear ly,  accommodation for  the const i tuency of  the NCC
is not  just  a  matter  of  preference,  or  even a matter  of
principle in the context of justice. It is a matter of basic
survival as Aboriginal peoples in Canada.

T h e  f u n d a m e n t a l  e l e m e n t  u p o n  w h i c h  t h a t  s u r v i v a l
depends is recognition – both as Aboriginal peoples, and
i n  t e r m s o f  e s t a b l i s h i n g  a specific re la t ionsh ip  to
Aboriginal government and other governments as a means
of  accessing Aboriginal  r ight . To establish a foundation

r e q u i r e  t h e f o r  t h a t  p r o c e s s  w e  m u s t  l o o k  a t  a  b r o a d  r a n g e  o f

L a n d  C l a i m s possibilities. For the purposes of this paper we will limit
accommodate our explorat ion to those processes necessary to laying

the foundation for access to the right of self-government
for  the NCC const i tuency.

‘Since the FMC Drocess  i s  c u r r e n t l y  t h e  o n l y  m e c h a n i s m 4.A. Recognition of Community------  -.. —
a v a i l a b l e  i n  w h i c h  t h e  N C C  c o n s t i t u e n c y  c a n  a d d r e s s G o v e r n m e n t ,  b y a n y  d e f i n i t i o n , is a  f u n c t i o n  o f
t h e i r  r i g h t s , the  p r io r i t i es of the NCC are those community, and it is reasonable to assume that Aboriginal

m a n d a t e d  b y  t h e  l a s t  N C C  A n n u a l  A s s e m b l y . These government will be a function of Aboriginal communities.

pr ior i t ies are: A s  o b v i o u s as that may appear , there are many

1.

2.

3 .

4 .

4 .

E q u a l i t y  o f  a l l  A b o r i g i n a l  p e o p l e s  u n d e r  S e c t i o n
91 (24)  and Sect ion 35 of  the co~st;tutio~ Act/ ~982”
T h e  C o n s t i t u t i o n a l  e n t r e n c h m e n t  o f  t h e  r i g h t  t o
sel f -government fo r NCC const i tuents, which
specifically includes the r i g h t  t o guaranteed
representation in the Federal Parliament and
Provincial legislatures.
T h e  C o n s t i t u t i o n a l  e n t r e n c h m e n t  o f  a  l a n d  a n d
resource base for NCC constituents.
The inclusion of NCC constituents in any land claims
process by which specific rights may be entrenched
or const i tut ional ly  protected.

Basis For Survival

collect ivities which, f o r reasons w e  h a v e  a l r e a d y
out l ined, a r e  l a c k i n g o r  h a v e  b e e n  e x c l u d e d  f r o m
recognition as Aboriginal communities, in much the same
sense that  unregistered i n d i v i d u a l s  a r e  e x c l u d e d  f r o m
recognit ion under the /ndiun Act . Our current concern
is that  this lack of  recognit ion wi l l  a lso bar them from
the process of negotiating self-governing agreements for
their communities.

There are two basic mechanisms by which Aboriginal
communities could be recognized. They are:

VIA CREATION OF NEW BANDS -  There are two specif ic
sections under the Indian Act by which new Indian bands
can be created. Section 17 permits the Minister to create
new bands from General  Lists,  and Sect ion 2.1(c)  f rom

Given the facts demonstrated in the previous pages - that specific populations of unregistered Indians and/or Metis

t h e  N C C  r e p r e s e n t s  t h e  l a r g e s t  n u m b e r  o f  A b o r i g i n a l offers intr iguing possibi l i t ies. The application of these

peoples in Canada; that  those people are faced with a sections for purposes of establishing entities which would
●

18 19



,’
,,

b e  e l i g i b l e  f o r  A b o r i g i n a l  g o v e r n m e n t  i s certainly
unprecedented, but ,  with pol i t ical  wi l l ,  seems at  least
possible.

V I A  N E G O T I A T E D  R E C O G N I T I O N  -  A n o t h e r  c l a s s  o f
mechanism that could be considered is that of negotiated
recognition of Aboriginal community. This process could
readily be part of a claims agreement, or included in the
range of  t r i l a te ra l  communi ty - l eve l n e g o t i a t i o n s  t h a t
governments a r e  c u r r e n t l y  p r o m o t i n g . T h i s  w o u l d
require c o n s i d e r a b l e  r e v i s i o n  o f  t h e  c u r r e n t  F e d e r a l
Claims pol icy to include NCC consti tuents,  or  to create
an entirely new process from whole cloth. In either case
two dist inct  categories of  community would have to be
accommodated. These are:

A B O R I G I N A L  G E O G R A P H I C  C O M M U N I T Y  -  T h e  m o r e
straightforward case is that of an identifiable collectivity
of  Aboriginal  people who occupy a specif ic  geographic
area. In  a  context  where this  populat ion was a c lear
major i ty ,  the resolut ion would be uncomplicated,  i f  not
simple. 19 W h e r e  t h e  p o p u l a t i o n  w a s  a  m i n o r i t y ,  t h e
resolution might be more problematic, and would have to
be approached on a  case-by-case basis .  z’ In any case,
a viable mechanism and identifiable process would have
t o  b e  e s t a b l i s h e d  t o  f a c i l i t a t e  t h e  a p p l i c a t i o n  o f  s u c h
communities for recognition as an Aboriginal community.

A B O R I G I N A L  C O M M U N I T Y  O F  I N T E R E S T  -  S i n c e  r e a l i t y
is ra re ly  s t ra igh t fo rward , and governments never  are,
i t  wi l l  a lso be necessary to deal  with the more di f f icul t
situation of Aboriginal people who are not identified with
a specific geographic Aboriginal community. As we noted
previously, t h i s  w o u l d  i n c l u d e  m i n o r i t y  p o p u l a t i o n s ,
isolated and wilderness populations, and urban
populations. One suggest ion would be to treat  these
i n d i v i d u a l s  a s  a “collective c o m m u n i t y  o f interest”,
r e l a t e d  t o  a specific locale, a r e a  o r region. T h e i r
“ te r r i to ry” would be cultural rather than geographic, and
their  “jurisdict ion” would be def ined accordingly. T h e
e s s e n t i a l  a n d  f u n c t i o n a l  r e s u l t  w o u l d  b e  a  m e a n s  o f
i n c o r p o r a t i n g  a  v e r y  l a r g e  s e g m e n t  o f  t h e  Abor-iginal
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population into decision-making processes which af fect
their lives as Aboriginal people-no more and no less than
Canadians enjoy as non-Aboriginal peoples.

D E V E L O P M E N T  O F  L A N D  B A S E  -  I f  w e  a d o p t  t h e
predominant p o i n t  o f view expressed in previous
p u b l i c a t i o n s  o n  t h i s  i s s u e ,  a  l a n d  b a s e  w o u l d  b e  t h e
primary and  over - r id ing cri ter ia  for  the establ ishment
of a specific Aboriginal govern merit. zl I f  the NCC were
to adopt that  point  of  v iew exclusively,  then we would
have to insist on access to a land base for every person
of  Aboriginal  descent  in  Canada. As tempting as that
p o s i t i o n  m i g h t  b e  f r o m  a po l i t i ca l  o r international
perspect ive, i t  i s  f r a n k l y  r e c o g n i z e d  a s  b e i n g  l a r g e l y
impractical, today. B u t  i f  s e l f - g o v e r n m e n t  i s  t i e d
exclusively t o  a  l a n d  b a s e ,  t h e  N C C  w o u l d  f i n d  i t s e l f
forced into that position.

T h e r e  a r e ,  o f  c o u r s e ,  c o n s i d e r a b l e  segments of the

NCC constituency who do have a clear and present claim
t o  a  l a n d  base.22 A s  i n  t h e  c a s e  f o r  c o m m u n i t y
recognit ion,  the mechanisms to establ ish this land base
are the land claims process and the more recent trilateral
negotiation processes. Having already out l ined  the
present and potent ial  di f f icul t ies the NCC const i tuency
has with these processes, we wi l l  s imply point  out  that
e q u i t y  o f  a c c e s s  t o  t h e  p r o c e s s e s  i s  e s s e n t i a l  t o  t h e
establ ishment of  a  land base for  those segments of  the
NCC consti tuency who  can  demonst ra te  e l ig ib i l i t y  fo r
lands via those processes.

A C C O M M O D A T I N G  T H E  L A N D L E S S  -  T r a d i t i o n a l l y ,  t h e
thinking around Aboriginal  peoples and their  lands has
t o o  o f t e n  b e e n  d i s c u s s e d  i n  t h e  c o n t e x t  o f  “ u s e  A N D
occupancy” . Cer ta in ly  th is  con tex t  i s  appropr ia te  fo r
many Aboriginal peoples–but not for all. In fact,  i f  we
were to separate the “use” f rom the “occupancy”, we
could create a new regime of accommodation for many NCC
constituents who do not conveniently fit into the
tradi t ional  cubby-holes.

The Ontar io government delegat ion suggested at  one
meeting that it could be more important to have what land
represents than i t  is  to have the land i tsel f . Although
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this is clearly i n a p p r o p r i a t e  f o r  many  Aboriginal
communities, it has a ring of functional reality for those
who no longer have an association with a specific land
b a s e ,  b u t  w h o  h a v e  a  c l a i m  b a s e d  o n  d e p r i v a t i o n  o f

., Aboriginal  r ights.~!
By vir tue of  Land Claims or  Tr i lateral  agreement i t: ~.

“ , would be possible to ident i fy  a specif ic  tract  of  Crown,.,
‘., .( land, the resources of which could be developed for the

‘.,f,, benefit of a specific Aboriginal community. A specified
. .‘.<. : percentage of resource taxation in a particular area could

.,,.. , ;: be earmarked for  the use of  a  specif ic  community.  The,.
obvious extension o f  t h i s idea into the arena of
government could result  in  guaranteed representat ion in
Provincial and Federal legislatures based on an Aboriginal
“community of interest. “

5.  Relat ionship to Sel f -Government
In order to accomplish the purpose of this introduction,
we m u s t  n o w  apply t h e  i n f o r m a t i o n  p r e s e n t e d  i n  the
previous pages in the c o n t e x t  o f Aboriginal

Self -Government. F r o m  t h e  NCC p e r s p e c t i v e  t h e
r e l a t i o n s h i p  o f its c o n s t i t u e n c y  t o Aboriginal

Self-Government is the relat ionship of  a people to i ts
b i r th r igh t . We have ident i f ied our present and future
constituency as Aboriginal people within the meaning of
Section 35. We have demonstrated the inequities faced
b y  o u r  c o n s t i t u e n c y in terms of  accessing Aboriginal
r ights in general , and the r ight  of  Self -Government in
par t i cu la r . AS a  d e l e g a t i o n in  the  cons t i tu t iona l
conference process, we claim the right of self-government
f o r  o u r  c o n s t i t u e n c y  o n  a n  e q u i t a b l e  b a s i s  w i t h  o t h e r
Abor ig ina l  peoples  .~See Appendix 1>

T h e  q u e s t i o n  t h a t  m u s t  b e  a d d r e s s e d  b y  t h e  F M C
forum, and answered by the NCC delegation is, “How is
it going to work for our people?” by way of summarizing
this i n t r o d u c t i o n  a n d  s e t t i n g  t h e  s t a g e  f o r  a  m o r e
t e c h n i c a l  o u t l i n e  o f  t h e  s e l f - g o v e r n m e n t  i s s u e  w e  c a n  s e t  .
out the pre-conditions t h a t must be met before
self-government can become a reality for the constituency
o f  t h e  NCC. The sad fact  is  that  there is  no formal
arrangement of  commitment on the part  of  governments
to create a forum in which this issue can be addressed

●
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by NCC const i tuents other  than the FMC pro~ess w h i c h
p r e s u m a b l y  e n d s  n e x t  y e a r . At  the same t ime,  most
registered Indians and Inuit c a n l o o k  t o  f o r m a l
legislative, treaty and lands claims process to accomplish
their  sel f -government object ives. I

T H E  R I G H T  O F  S E L F - G O V E R N M E N T  - F o r  N C C ’ S
constituency the r i g h t  o f sel f -government is, by
def ini t ion, a Constitutional issue. Without Constitutional
entrenchment,  and in the l ight  of  the inequit ies out l ined
a b o v e  t h e r e  i s  n o  o t h e r  w a y  t o  m a k e  s e l f - g o v e r n m e n t
attainable. T h e r e  a r e  h o w e v e r ,  a  n u m b e r  o f  w a y s  t o
constitution alize the fact of o n - t h e - g r o u n d
self -government.

C O N S T I T U T I O N A L  E N T R E N C H M E N T  -  T h e  o n l y  f o r m a l
a n d  l e g a l l y  r e c o g n i z e d  p r o c e s s  c u r r e n t l y  a v a i l a b l e  t o
a d d r e s s  t h e  r i g h t s  o f  M e t i s  a n d  N o n - S t a t u s Indian
peoples is that established by the first amendment to the
new Const i tut ion. Status Indians and Inuit have both a
formal  re lat ionship with the Federal  Government under
Section 91 (24) of the Constitution Act, 1982, and via land
claims n e g o t i a t i o n s  u n d e r  t h e  p r e s e n t  f e d e r a l  c l a i m s
policy. The most obvious effect  of  this si tuat ion is to
c o n f i n e  N C C  t o  a  s i n g l e  o p t i o n  -  t h e  C o n s t i t u t i o n a l
C o n f e r e n c e  t a b l e . T h e  i n e v i t a b l e  r e s u l t is t h a t
constitutional entrenchment is seen as the only available
solution to every Aboriginal rights issue.

BILATERAL PROCESS -  The NCC has been pursuing the
option of a Bilateral Process for more than a decade, with
no permanent  result . The Prime Minister’s promise to
stage Bilateral meetings with Metis and Non-Status Indian
people has re-opened a vague possibility that a bilateral
process and structure may provide a viable al ternat ive
for some of the issues the NCC is now forced to maintain
at the FMC conference table. Issues that may find partial
or complete resolution in a bilateral process include:

1. Recognition o f  M N S I  u n d e r  S e c t i o n  9 1 ( 2 4 )  v i a
unilateral Federal declaration.



t 2. I n c l u s i o n  o f  M N S I  i n  F e d e r a l  L a n d  C l a i m s  p o l i c y
within the meaning of Section 34(3) of the

Constitution Act, 1982.
3 . Development of a Land and Resource base negotiated

on the b a s i s  o f structures and mechanisms

establ ished under (1)  and (2) .

S U P R E M E  C O U R T  -  A s  a  l a s t  r e s o r t ,  t h e  NCC  m u s t
consider the possibility that some issues may have to be
resolved in domestic, and perhaps internat ional  courts.
There are some indications that the NCC may be forced
into court  to intervene on behalf  of  i ts  const i tuency,  i f
and when other Aboriginal groups take court action. 23

2 KEY ELEMENTS OF SELF-GOVERNMENT
—

1. Consti tuency base
The  a r t i f i c i a l  d iv is ion  o f  se l f -government  cons t i tuency
bases into “public” and “ethnic” modes m a y  b e
academically convenient, but  such a div is ion could wel l
l o s e  m a n y N C C  c o n s t i t u e n t s i n  t h e  p r o c e s s . T h e
introduct ion has already made i t  evident  that  the NCC
has the broadest constituency base of any FMC Aboriginal
delegation. One segment or another of this constituency
will qualify for one or another of almost any government
constituency base that can be described. Certainly the
NCC represents dist inct  communit ies who could qual i fy
f o r  p u b l i c  f o r m s  o f  g o v e r n m e n t . U n l i k e  t h e  o t h e r
Aboriginal  groups, t h e  N C C  a l s o  r e p r e s e n t s  a  h i g h l y
urbanized group who could well form a constituency base
of  their  own, and many mixed groups who could qualify
under al l  three cr i ter ia .

1 .A. Public Government
Publ ic forms of  government,  that  is  government for  and

J by the entire peoples of a given area, could be developed
by two speci f ic  NCC const i tuencies. The f irst  of  these
h a s  t h e “ a d v a n t a g e ”  o f  a recognizable continuous
t e r r i t o r y -  the  Nor thwes t  Te r r i to r i es ,  to  be  spec i f i c .
The second ‘“group” could be ident i f ied in a  var iety of
locat ions and circumstances,  wi th the common element
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being that  the people involved are the majori ty  in the
communit ies or  areas concerned.  but  are surrounded by
“pub l i c”  ( i . e . Provincial  or  Municipal)  jur isdict ion s.z”
Each presents its own part icular r e q u i r e m e n t  f o r
accommodation in terms of Aboriginal self-government.-.

N O R T H W E S T  T E R R I T O R I E S  -  T h e  N C C  c o n s t i t u e n c y  i n
the NWT is represented by the Metis Associat ion of  the
Northwest Terr i tor ies, and presents an apt example of a
people who meet e v e r y criteria f o r Aboriginal
sel f -government, b u t  c o u l d  s t i l l  b e  d i s e n f r a n c h i s e d  i n
their  own land. T h e y  a r e  p a r t  o f  a  m a j o r i t y  N a t i v e
population, who should expect  to be able to part ic ipate
in the government of their lands on the same basis and
with the same r ights as any other  Canadian community .
By vir tue of  their  major i ty  status,  the Nat ive people of
t h e  N o r t h  w o u l d  f o r m  a  p u b l i c  g o v e r n m e n t  t h a t  w o u l d
b e  A b o r i g i n a l . B u t  e v e n  t h a t  r i g h t is seriously
threatened.

There are a number of proposals being considered for
the part i t ioning of  the Terr i tor ies and the development
of  eventual  provincial  status. I f  th is  d iv is ion  were  to
be undertaken carelessly and without  safeguarding the
b i r t h r i g h t  o f  t h e N C C  c o n s t i t u e n c y  i n v o l v e d ,  t h e s e
people wi l l  be forced into repeat ing the history of  the
rest  of  Canada where Aboriginal  people were compel led
i n t o  a  m a r g i n a l  e x i s t e n c e  i n  t h e i r  o w n  l a n d s  . 2 5  Even
here, where there is a clear and existing right to public
forms of government, NCC constituents could become the
victims of southern forces, in precisely the same way the
western Aboriginal community of Red River fell victim to
the eastern policies of Macdonald.

A B O R I G I N A L  M A J O R I T Y  C O M M U N I T I E S  -  C e r t a i n l y ,  a n y
geographic community which f e a t u r e s  a majority
p o p u l a t i o n  o f  A b o r i g i n a l  p e o p l e s  h a s  t h e  p o t e n t i a l  t o
a d o p t  p u b l i c  f o r m s  o f  g o v e r n m e n t . T h e  q u e s t i o n  o f
w h e t h e r  o r  n o t  p u b l i c  g o v e r n m e n t c o u l d  a d e q u a t e l y
accommodate the needs of  a  given community would be
for that community to decide for itself.

T h e  p r o c e s s  o f  i d e n t i f y i n g  a n d  v a l i d a t i n g s u c h  a
community would be relatively simple on a reserve, more

Q

26

complex in off-reserve or Non-status Indian c~rnmunities,
and more dif f icult  st i l l  where Metis were included in a
specific Aboriginal community. T h e r e  a r e  c o n s t i t u e n t s
of the NCC currently living in all of these situations.

1 .B. Ethnic Government
T O distinguish between “ethnic forms” and “public forms”
o f  g o v e r n m e n t is to assume that  “ethnic” and “public”
governments are somehow different. To the extent  that
this dist inct ion accurately  ref lects the demographics of
a part icular  Aboriginal  populat ion,  that  populat ion could
b e  d e s c r i b e d  a s  h a v i n g  “ e t h n i c ”  f o r m s  o f  Aboriginal
governments . T h e  s p e c i f i c  m o d e l  a  g i v e n  “ e t h n i c ”
government might  adopt or  develop must be related to
the character ist ics of  the community involved. T o  t h e
e x t e n t  t h a t  t h i s  d i s t i n c t i o n  i s  c o n t r i v e d  a s  a  w a y  o f
tr iv ia l iz ing the need for  Aboriginal  peoples (as dist inct
from the Canadian “publ ic”)  to govern themselves,  the
very concept of “ethnic’’g  overnrnent is negatively racist.

BAND-BASED - It might seem inappropriate to some that
the NCC would even concern i tsel f  with “band-based”
government when m u c h  o f its constituency is, by
def ini t ion, excluded from such bands. T h e r e  i s  a  v e r y
real potential that the creation of new bands may provide
an effective vehicle for the accommodation of a significant
number of  NCC const i tuent  groups and communit ies.  I f
the proposals and initiatives outlined in the introduction
are, in fact realized, then band-based ethnic government
becormes  a  p robab i l i t y  fo r  some  Ind ian  cons t i tuen ts .  I n
effect, the mechanisms for band-creation become a vehicle
by which at  least  one form of  sel f -government becomes
pract ical ly  real izable. Th is  poss ib i l i t y  i s  pa r t i cu la r l y
a t t rac t i ve  to  communi t i es w h e r e  l a r g e n u m b e r s  o f
“New-Status” Indians are being registered,  but  who m a y
not acquire band membership. T h e  /ndian Act c u r r e n t l y

d provides the necessary means,  and membership codes
c o u l d  b e s p e c i f i c a l l y  d e s i g n e d  t o  i n c o r p o r a t e  t h e
unregistered Aboriginal population of a specific
community.



(

COMMUNITY-BASED -  There are other  concentrat ions of
NCC c o n s t i t u e n t s  w h o  a r e  a  m a j o r i t y  i n  a  p a r t i c u l a r
l o c a t i o n  - s u c h  a s  a n e i g h b o r h o o d  o r , p e r h a p s ,  a n
unorganized terr i tory-  but  are surrounded by a larger ,
non-Aboriginal ,  populat ion. In order to accommodate
these populations, they could be treated as a “majority”
for the purposes of a self-government agreement, in the
same context  as a  band without  a  reserve. In cases
where the Aboriginal community is geographically
in tegra ted  w i th  (bu t  cu l tu ra l l y  and  po l i t i ca l l y  d is t inc t
from) the surrounding populat ion,  the agreement could
be based on a need-specific format which is co-ordinated
with the government of the surrounding population.

C O M M U N I T Y  O F  I N T E R E S T  -  I n  s i t u a t i o n s  w h e r e  t h e
Aboriginal  populat ion has residency in an area,  but  are
not contiguous in the “neighborhood” sense of the word,
a “community  of interest” c o u l d  b e identified and
accommodated. Accommodation for self -govern rnent  in
this situation might be developed in terms of guaranteed
representation in political forums where decision-making
impacts on the lives of Aboriginal people. It could also
be as simple as the development of  contract- for-service
for  a  speci f ic  populat ion – perhaps even from another
Aboriginal government.

2. Relationship to Land
Except  for  pr ivate ownership,  NCC const i tuents do not
have a legally recognized land base. But that does not
mean that  they do not  have a relat ionship to land.  As
Aboriginal  peoples, NCC const i tuents have exact ly  the
same relat ionship to land as other  Aboriginal  peoples.
As a matter  of  bir thr ight ,  they have an indigenous and
a spiritual relationship derived from the same source as
the Inuit, for  example.

NCC constituents currently use and occupy thousands
of square miles of land in a manner very similar to their
forefathers.2G T h e  f a c t  t h a t  m a n y  m a y  l e g a l l y  b e
considered squatters on that land by non-Aboriginal law,
does not change the basic and traditional relationship to
land that is central to the lives of many NCC
constituents. What is  obviously lacking is  a means to
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val idate or  recognize that  re lat ionship in th~ {context of
developing sel f -governing agreements.

O f  c o u r s e  m a n y  o t h e r  N C C  c o n s t i t u e n t s  h a v e  b e e n
deprived of  even a “use and occupancy” relationship to
specific lands. By exclusion or  expulsion from treaty,
they have been deprived of  the use of  t reaty lands;  by
enfranchisement they have been deprived of  residency
on reserves; and via a mul t i tude  o f  P rov inc ia l  and
Federal  game laws they are deprived of  their  t radi t ional
h a r v e s t i n g  p u r s u i t s . I n  s h o r t , t h o u s a n d s  o f  N C C
const i tuents have been uni lateral ly  deprived of  the very
relat ionship to land that  is  seen as being such a “key”
element to the development of self-government.

2.A. Land Based
I f  t h e  c o n c e p t s  o f  “ g o v e r n m e n t ”  a n d  “ t e r r i t o r y ”  a r e
indelibly linked in the less flexible minds among us, the
NCC is prepared to negot iate a means for  a  land base
for those who can establish a just claim. There are at
least th ree readily available ( b u t cur ren t ly
non-accessible) processes by which this could take place.
They are:

NEW STATUS RESERVES - When Bill C-31 has completed
its process of  ident i fy ing those NCC const i tuents who
are currently el igible for  registrat ion,  i t  wi l l  be possible
to ident i fy  a  number of  communit ies current ly  resident
on a  s p e c i f i c  l a n d  b a s e . I f  t h e s e  p o p u l a t i o n s  w e r e
recognized as Aboriginal  communit ies,  and i f  there was
sufficient political will, it should be possible to establish
specific “new status reserve s.” I f  the  popu la t ions
involved were agreeable, sel f -government could then be
established on a similar basis as will be available to band

i governments.

LAND CLAIMS N E G O T I A T I O N  -  I n many other
.- c i r c u m s t a n c e s  N C C  c o n s t i t u e n t s have long lists of

potential specific and comprehensive claims which could
easily be the basis for a series of Land Claims
agreements. Literal ly al l  of  the NCC’S provincial  and
terr i tor ial  af f i l iates have developed land claims research
suff ic ient  to ident i fy  v iable claims proposal  s.27 In this
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context , t h e  e s t a b l i s h m e n t  o f  a  l a n d  b a s e  a n d  t h e
F negotiation of self-government could be simul

at least  paral le l .

TRILATERAL NEGOTIATION -  I f  the tr i lateral
p r o c e s s e s  t h a t  a r e  n o w  b e i n g  p r o m o t e d
g o v e r n m e n t s  a r e  open  to NCC constituents, t

(

aneous, o r

negotiation
b y some

)en a  th i rd
mechanism for identifying a specific land base would seem
to be available. Those NCC constituent communities who
met whatever cr i ter ia  might  be establ ished,  could have
a land base i d e n t i f i e d  w i t h  F e d e r a l  a n d  P r o v i n c i a l
part ic ipat ion. This process could be staged in lieu of a
specific or comprehensive land claim, or be a mechanism
to deal with a formal claim.

2 . 6 .  N o n - L a n d  B a s e d
N o  m a t t e r  h o w  m a n y  n e w - s t a t u s  r e s e r v e s  m i g h t  b e
crea ted ,  o r  how many  l and  c la ims  se t t l ed ,  o r  t r i l a te ra l
agreements signed, there wi l l  be large numbers of  NCC
constituents who will not be included in these processes.
There is a permanent and growing p o p u l a t i o n  o f
Aboriginal  peoples who wi l l  never be land-based in the
sense of the word being used in r e l a t i o n  t o
sel f -government. i f  o n l y  b e c a u s e  o f  t h e i r  s h e e r
numbers, t h e s e  p e o p l e  m u s t  b e  a c c o m m o d a t e d  i n  t h e
con tex t  o f  Abor ig ina l  se l f -government . T h e r e  a r e  a t
least  three processes that  could be considered for  this
purpose. They are:

NEW STATUS LIST -  Again,  we can use Bi l l  C-31 as a
tool for identifying a segment of the ““landless”  Aboriginal
population. The long-dormant “General Indian List” will
automatical ly  ident i fy  and count those persons who are
registered without band membership. ‘a A little practical
demography can also ident i fy  those on that  l ist  who are
not con netted to any o t h e r  f o r m s  o f Aboriginal
government . These persons could be ident i f ied e i ther
geographically (by Provice or region) or as a “community
of interest” f o r p u r p o s e s  o f sel f -government
accommodation.

N E G O T I A T E D  R E C O G N I T I O N  -  g i v e n  t h e  r~~ing level of
awareness in the Aboriginal  community about  the r ight
of  sel f -government and i ts  potent ia l  for  improving their
l i v e s ,  i t  i s  e n t i r e l y  l i k e l y  t h a t  g r o u p s  w i l l  i d e n t i f y
themselves from t i m e  t o t i m e  a s c a n d i d a t e s  f o r
sel f -government. I f  t h e  a p p r o p r i a t e  m e c h a n i s m s  a r e
establ ished to recognize and val idate these proposals,
land,  i tsel f ,  need not  be a determining factor .

C O M M U N I T Y  O F  I N T E R E S T  -  T o  r e s t a t e  a n  i d e a  r a i s e d

i
in the introduct ion (See page 11) ,  the groups mentioned
above could be recognized as an Aboriginal  “community

1
of interest. ” For example,  the physical  structure of  tl]e
N C C ,  i t s e l f ,  i s  d e r i v e d  f r o m  s u c h  a  “ c o m m u n i t y  o f
interest. “ I n d i v i d u a l s  a n d s m a l l  g r o u p s  ( w h o  h a v e
clear ly  ident i f ied themselves as Aboriginal  peoples) have
organized themselves into “ locals” which are,  in  turn,
interrelated by the zones or  regions which make up the
provincial  and terr i tor ial  organizat ions which have then
a f f i l i a t e d  w i t h  t h e  N C C . A t  a n y  g i v e n  d e m o g r a p h i c
a n d / o r  g e o g r a p h i c level, t h e s e  p e o p l e  c o n s t i t u t e  o f
“community o f  in te res t” wl)ich h a s  a l r e a d y  ider]tifiecl
i tself , and been r e c o g n i z e d  t o some e x t e n t b y
governments,  for  both service and pol i t ical  purposes.

I n  t e r m s  o f  d e v e l o p i n g  A b o r i g i n a l  g o v e r n m e n t s ,  t h e
cultural  and pol i t ical  “ interest” of  these “communit ies”
of people becomes the “ t e r r i t o r y ”  o n which
sel f -government  agreements can be based. Given ti le
necessary pol i t ical  wi l l , t h i s  c o n c e p t  c o u l d  b e c o m e  a
c r i t e r ion  w i th  the  spec i f i c  purpose  o f  iden t i f y ing  and
validating Aboriginal populations who are proposing, and
a r e  p r e p a r e d , t o  r e l a t e  t o  e a c h  o t h e r  o n  t h e  b a s i s  o f
sel f -governing processes and inst i tut ions.

3.  Consti tut ional  Protect ion

> Having established the above processes and mechanisms,
w e  a r e  s t i l l  f a c e d  w i t h  t h e  p r o b l e m  of e s t a b l i s h i n g
const i tut ional  protect ion for  Aboriginal  sel f -government.
W e  h a v e  o n l y  t o  l o o k  a t  t h e  h i s t o r y  o f  F e d e r a l  a n d
Provincial legislation in relation to Aboriginal peoples and
t h e i r  l a n d s  t o  r e a l i z e  h o w  c r i t i c a l l y  n e c e s s a r y  s u c h
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protection is. zg But there are mechanisms by which this
protection can be readily established. They are:

V I A  T R E A T Y  R E N O V A T I O N  -  S i n c e  T r e a t y  rights a re
current ly  recognized and aff i rmed in the Const i tut ion,
and are l ikely to be guaranteed before the Sect ion 37
process is complete, any process that becomes or alters
a  t r e a t y  w i t h i n t h e  m e a n i n g  o f  S e c t i o n  3 5  a c h i e v e s
constitutional protection. The di f f icul ty,  at  the moment,
i s  tha t  the  NCC c o n s t i t u e n c y  i s , b y  a p p l i c a t i o n  o f
government policy, excluded from cur ren t t rea ty
renovation processes. If that policy were to be changed i

or  a  paral le l  pol icy set  up for  NCC const i tuents, then
at least one method of cons t i tu t iona l l y  p ro tec t in9 ~

governments set up under treaty would be realized.

V I A  L A N D  C L A I M S  A G R E E M E N T S  -  T h a n k s  t o  t h e  f i r s t
amendment to the new Const i tut ion,  a  s imi lar  means of
constitutionally protecting self-government arrived at via
Land Claims agreements is available. Unfortunately access
to this process for NCC constituents is limited to north
of  60. But  again, with the political will to change that
policy or establish a parallel process, a ready means of
establishing cons t i tu t iona l  p ro tec t ion  cou ld  be  pu t  in
place.

V I A  S E C T I O N  3 5  A C C O R D  -  F i n a l l y ,  t h e  c l a u s e  w h i c h
entrenches t h e r i g h t  t o sel f -government in the
Constitution could, i tself , provide the means o f
Constitutional protection. The proposed wording of most
FMC delegations has already suggested that possibility. 3’

,:,

●

32

3 STRUCTURE OF SELF GOVERNMENT

1. Government and Representation
I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  w e  a r e  b e i n g  a s k e d  t o
address almost  every aspect  of  sel f -government  except
i t s  func t ion . The assumption s e e m s  t o  b e  t h a t  t h e
function w i l l  b e  i d e n t i c a l  t o  t h a t  o f  non- Aborigirlal
governments – to  con t ro l  ( v ia  l aw)  and  admin is te r  ( v ia
bureaucracy)  publ ic  pol icy within a  given community or
region. Given the predominance of the /ndian Act f o r m a t
of band councils, this assumption may be verified in many
communities. B u t  i n  t h o s e  a r e a s  w h e r e  t r a d i t i o n a l
A b o r i g i n a l  f o r m s  o f  g o v e r n m e n t  h a v e  s u r v i v e d  o r  a r e
being revived, the function –and the resulting stt-ucture–
may be very di f ferent  from current  expectat ions

I n  f a c t , we have one Aboriginal  government si t t ing
at  the conference table now, that of the NWT. An
examination o f  t h e  t r a n s c r i p t s  o n  t h e  s e l f - g o v e r n m e n t
i s s u e  r e v e a l s  t h a t  t h e y  a r e  t h e  o n l y  g o v e r n m e n t  t o
mention the difference Aboriginal values will make in both
t h e  p r o c e s s  a n d  s t r u c t u r e  o f  g o v e r n m e n t .  31 T h e
funct ion of  consensus in  the decis ion-making process,
and the re la t ionsh ip  o f elected officers t o  t h e i r
community, are already being felt in terms of developing
a  spec i f i ca l l y  Abor ig ina l  po in t  o f  v iew  f rom w i th in  a
government . The application of Aboriginal values to the
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g o v e r n i n g  p r o c e s s  m a y  w e l l  g e n e r a t e
governing structures.

1 .A. Forms of Aboriginal Government

ent irely dist inct

The NCC has, in the-past, presented what was described
as a two-t ier  regime for  establ ishing the specif ic  forms
of Aboriginal  governments.  32 T h e  f i r s t  t i e r  w o u l d
a c c o m m o d a t e  t h o s e  NCC  consti tuents who comprise a
geographically-specific Aboriginal community. T h e
s e c o n d  t i e r  w o u l d  p r o v i d e  f o r m s  o f  r e p r e s e n t a t i o n  f o r
Aboriginal “communit ies of interest” i n  t h e  e x i s t i n g
non-Aboriginal  governing structures.

LOCAL - As roughly out l ined previously,  local  forms of
government would paral le l  the forms of  recognit ion for
“new” Aboriginal communities. New bands could parallel
t h e  f o r m s  o f  c u r r e n t  o r  f u t u r e  b a n d  g o v e r n m e n t s .
T a k i n g local circumstance, skills, and needs into
account, o t h e r  f o r m s  w o u l d  b e  d e v e l o p e d  i n treat ies,
claims, or tr i lateral  negotiat ions. The essent ia l  factor
here is that the form be proposed and negotiated by the
community who will eventually exercise governing
responsibility a n d  n o t  b e  i m p o s e d  b y  a n  e x t e r n a l l y
developed formula.

C O M M U N I T Y / R E G I O N A L  -  C o m m u n i t y  (in the sense  of
b r o a d e r  t h a n  l o c a l )  a n d  r e g i o n a l  f o r m s  o f  g o v e r n m e n t
could be developed in the context of a specific Aboriginal
people, t r ibe , o r  g r o u p  o f  a s s o c i a t e d  c o m m u n i t i e s .
Unlike the i r non-Aboriginal counterparts, these
b r o a d e r - b a s e d  b o d i e s  w o u l d  m o r e  l i k e l y  b e  s t r u c t u r e d
as s u b o r d i n a t e  t o  a n d  d e r i v a t i v e  o f  l o c a l  g o v e r n i n g
structures. In any case, a regional option is essential
t o  a c c o m m o d a t e  t h e  s u r v i v i n g  pre-Columbian  po l i t i ca l
relationships between Aboriginal peoples, or more current
treaty associations of many Aboriginal peoples.

pROVINCIAL -  T h e  d e s t r u c t i v e  i m p a c t  o f  p r o v i n c i a l
b o r d e r s  o n Aboriginal political relationship and
A s s o c i a t i o n  h a s  y e t  t o  b e  c h r o n i c l e d ,  b u t  t h e y  a r e
obvious enough in terms of  the appl icat ion of  varying
provincial laws on peoples who straddle their borders. 33
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Many of  these groups may f ind i t  necessary”to  d e v e l o p
f o r m s  o f s e l f - g o v e r n m e n t  a s  a r e s u l t  o f  a g r e e m e n t
between themselves and more likely that local Aboriginal
governments themselves may form al l iances or  specif ic
structural  associat ions on a provincial ,  t rans-provin ial,
or  provincial - terr i tor ial  basis. 1Again,  i t  is  more I i  ely
t h a t  t h e s e  p r o v i n c i a l  g o v e r n i n g  s t r u c t u r e s  w o u l d  b e
subordinate to the local forms, with specific and delimited
jurisdictions t o  e x e r c i s e  i n  t e r m s  o f  c o - o r d i n a t i o n ,
particularly between Aboriginal governments and
non- Abor-iginal provincial governments.

i
NATIONAL - It is reasonably certain that there will never

! be a direct Aboriginal equivalent of the national Canadian
Parliament. Even in the unlikely circumstance that such
a structure were formed, it is certain that its function,
and jur isdict ion, w o u l d  b e  t o t a l l y  d i f f e r e n t  f r o m  t h e
non-Aboriginal  structure. I t  may wel l  be necessary to
d e v e l o p  o n e  o r  m o r e  n a t i o n a l  b o d i e s  t o  l o b b y  f o r ,
co-ordinate, and even design nat ional  pol icy for  one or
more Aboriginal perspectives, but a national government
which dictates policy to subordinate levels of government
would contradict  the very basis of  Aboriginal  pol i t ical
ac t i v i t y .

I t  i s  m u c h  m o r e  l i k e l y  t h a t  a  r e l a t i v e l y  i n f o r m a l
national council would evolve. In terms of lobbying and
co-ordinat ion, this group would be more functional than
s t ruc tura l . In terms of policy d e v e l o p m e n t  a n d
application, i t  would apply more on an opt ional  rather
than a premptive mode. In any case, it would not likely
require specif ic  const i tut ional  protect ion,  since i t  would
b e  a  c r e a t i o n o f  t h e  o t h e r  A b o r i g i n a l  g o v e r n m e n t s
involved.

1. B. Forms or Representation
T h e  N C C  h a s  p r o p o s e d  f o r  m o r e  t h a n  a  d e c a d e ,  t h a t
guaranteed representation in existing non-Aboriginal
Parl iaments be a factor  in inter-relat ing the Aboriginal
a n d  n o n - A b o r i g i n a l  worlds.3° In terms of  i ts  current
presentation, this would be a function of the second tier
of  sel f -government proposed for  NCC const i tuents.
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At the local level, this would involve representat ion
on councils, school-boards, and chi ld-welfare agencies,
part icular ly  in communit ies where the NCC const i tuency
is a signif icant  minori ty, or  a  s ignif icant  user  of  local
government services. This format would be repeated at
the community/regional level w h e r e v e r i t was
demographically appropriate. A t  the  p rov inc ia l  l eve l ,
t h i s  w o u l d  i n c l u d e  g u a r a n t e e d  s e a t s  i n  t h e  P r o v i n c i a l
legis lature based on populat ion and populat ion ratios.
This scenario would be repeated at the national level in
terms of the House of Commons and the Senate. 35

i

2. Role of Aboriginal Citizens
The role of  an Aboriginal  c i t izen in the context  of  an !
Aboriginal  government would direct ly paral le l  that  of  a
Canadian citizen in the context of Canadian governments.
In terms of  a franchise to vote or  otherwise part ic ipate
in the formation or selection of government, the specifics
would vary from situation to situation. Where necessary,
the technical details could be spelled out in agreements,
membership codes, in te rna l  cons t i tu t ions ,  o r election
bylaws.

T h e r e  i s  a  v e r y  r e a l  c o n c e r n  b e i n g  e x p r e s s e d  b y
New-Status Indians who fear  they wi l l  be refused band
membership and,  therefore, participation in the political
life of their communities. A system of appeals procedures
may be necessary for an interim period. The necessity
for such a procedure will be in direct proportion to the
character of the membership criteria proposed by a given
membership code.

4  A U T H O R I T Y  A N D  J U R I S D I C T I O N

1. Basis of Legitimacy
From the exchanges dur ing the FMC process to date,  i t
is e v i d e n t  t h a t  t h e  m a j o r  h u r d l e  t o  a g r e e m e n t  o n
self -government for  Aboriginal  peoples in Canada is  the
determinat ion of  the jur isdict ion,  powers,  and authori ty
that  those governments wi l l  exercise. T h e  h u r d l e  t h a t
f a c e s  F M C  d e l e g a t i o n s  h a s  t w o  r e l a t e d  c o m p o n e n t s  –
ignorance and misunderstanding. T h e  h e i g h t  o f  t h e
hurd le  i s  in  d i rec t  p ropor t ion  to  the  f ea r  and  anx ie ty
generated on ei ther  s ide of  the hurdle. The maximum
height on the government side is generated by the word
“sovereignty”; and on the Aboriginal  s ide,  by the word
“delegated. ” Somewhere between the two l ies an area
o f  po ten t i a l a g r e e m e n t  t h a t  c a n  o n l y  b e  r e a c h e d  by
informing the ignorance and dispelling the
minunderstanding that  are prevent ing progress.

W h a t  m u s t  be establ ished as a foundation for  this
d i s c u s s i o n  i s  t h e  b a s i s  o f  l e g i t i m a c y  o r  v a l i d i t y  f o r
Aboriginal  governments. S i m p l y  e x p r e s s e d ,  f r o m  a n
Aboriginal perspect ive, the basic . right to
self-government is based on the inhere nt. and fundamental
human right  of  an indigenous people to the p r o c e s s e s
necessary for  sel f -determinat ion. In broad terms,; most
delegations would accept this fundamental assumption for
other peoples i n  o t h e r  lands.3G P e r h a p s  “iven  m o s t
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dele~ations w o u l d  a c c e p t  t h e  c o n c e p t fo r  Abor ig ina l
peop~es in Canada. The problem is, how do you translate
that concept into reality within the Canadian concept of
federation?

In deference to those slightly more dense souls who
still think all Aboriginal peoples should be content with
municipal  “powers” of  government ,  we should point out
t h a t Aboriginal governments must not only have
“powers-to” properly  govern. T h e y  a l s o ,  a s  h i s t o r y
s ta rk ly d e m o n s t r a t e s ,  m u s t  h a v e  “ p o w e r s - f r o m ”  t h e
in t rus ions  o f o t h e r  g o v e r n m e n t s . T h e  f a c t  t h a t
non-Aboriginal  governments have histor ical ly  used their
power ,  j u r i sd ic t ion  and  au thor i t y  to  d im in ish  the  ve ry
existence of Aboriginal governments in Canada makes the
counter-position even more necessary. 37

T o  s i m p l y  e s t a b l i s h  A b o r i g i n a l  g o v e r n m e n t s  i s  n o t
suff ic ient ,  in  i tsel f ,  to  ensure their  heal thy development
and co-existence with other non-Aboriginal governments.
There must  be a  c lear ly  recognized regime of  powers,
authorities, and jurisdictions which cannot be unilaterally
i n f r i n g e d  u p o n . G i v e n  t h e  c r u e l  l e s s o n s  o f  h i s t o r y ,
Aboriginal  governments must  not  only exist ,  they must
h a v e  a  v a l i d  c o - e x i s t e n c e  w i t h  a  l e g i t i m a c y  t h a t  i s
t h o r o u g h l y  u n d e r s t o o d  b y  all C a n a d i a n  g o v e r n m e n t s ,
Aboriginal and non-Aboriginal alike.

D u r i n g  t h e  F M C  p r o c e s s ,  s e v e r a l  m e c h a n i s m s  h a v e
b e e n  i d e n t i f i e d  b y  w h i c h  A b o r i g i n a l  s e l f - g o v e r n m e n t s
could be validated. They are:

E X I S T I N G C O N S T I T U T I O N A L R I G H T  - Most NCC
c o n s t i t u e n t s  w h o  l i v e  i n communities w h i c h  h a v e  a n
Aboriginal  major i ty  of  the populat ion bel ieve they have
an inherent  r ight  (as Aboriginal  and indigenous people)
to make their own political decisions, on their own land,
about their own lives. The most direct way to recognize
that fact is to have the FMC conference confirm that the
term “Aboriginal  r ights” in Section 35 includes the right
of self-government. For greater clarity that confirmation
w o u l d  b e  s p e l l e d  o u t  i n  a  s p e c i f i c  c o n s t i t u t i o n a l
amendment of self-government. For greater  clar i ty  that
confirmation w o u l d  b e spelled out in a specific
const i tut ional  amendment on sel f -government. I n  f a c t
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this is the approach taken by all of
delegat ions and most  of  the government
the FMC table.

the ‘Aboriginal
delegat ions at

EXISTING TREATY RIGHT _ Parallel to, or in conjunction
with the entrenchment of  the r ight  to sel f -government,
many treaties offer another existing mechanism to validate
the authority and jurisdiction of Aboriginal governments.—,. .
Ihls I S p a r t i c u l a r l y  t r u e  o f  m a n y  p r e - C o n f e d e r a t i o n

treat ies, which were signed when t h e  A b o r i g i n a l
populat ions and sett ler  populat ions w e r e  i n v o l v e d  i n
“nation” to “nation” negotiations. 38 As descendants of
many of the peoples who signed these treaties, the NCC’S
Mar i t ime  cons t i tuen ts  have  a  pa r t i cu la r  in te res t  in  tile
possibilities offered by self-government as an expression
of an exist ing treaty r ight .

B I L A T E R A L  L A N D  C L A I M S  A G R E E M E N T  -  A b o r i g i n a l
governments could also be legi t imized in tfle context of
Federal Land Claims policy. Because these agreements
would be protected under Sec 35(3), this vehicle becomes
a secondary process by which specific self-governments
are “entrenched” for protective put-poses. The specific
terms of  relat ionship,  powers,  jur isdict ion and authori ty
would be spel led out  in the agreement i tsel f ,  with the
consensus of the participants.

A S  w e  d e s c r i b e d  e a r l i e r ,  i t  wo(Jld b e  necessary t o

adopt the recommendation of the Claims Task Force report
that a parallel claims process be established for Metis and
Non-Status Indian peoples.  39 T h a t  p r o c e s s ,  i f  i t
embraced both comprehensive and specific claims, could
p r o v i d e  a viable v e h i c l e  t o establish appropriate
Aboriginal  governments for  NCC const i tuent  groups who
have such claims to make.

T R I L A T E R A L  S E C T I O N  3 5  A G R E E M E N T  -  T h e r e  a r e
communit ies of  Aboriginal  peoples who may not  qual i fy
under Land Claims criteria, or who may forego the claims
process in  favour  o f  t r i l a te ra l  agreements . In  th is
context the specific powers and jurisdiction of a specific
Aboriginal government would be worked out in a trilateral
agreement between the Federal government, an Aboriginal
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community, a n d  a  s p e c i f i c  P r o v i n c i a l  g o v e r n m e n t  –  o r
governments i n  t h e  c a s e  o f  trans-provincial r e g i o n a l
agreement.

2. Evolution of Jurisdiction
In responding to the applications of specific communities
fo r  the  deve lopment  o f  Abor ig ina l  se l f -government ,  i t
may be advisable to evolve or schedule – at the request
of applicants -  the implementat ion of  specif ic  powers,
jur isdict ions, and authori t ies over a period of  t ime.  To
e n s u r e  t h e  p h a s i n g - i n  o f  s u c c e s s i v e l y  c o m p l e x  a n d
increasingly exclusive areas of jurisdiction, the timetable
itself would have to be judicially enforceable.

The same techniques discussed previously would be
adopted f o r  t h i s  p r o c e s s , including consti tut ional ly
entrenched schedules v ia  the secondary mechanisms of
t rea ty renovation, land claims agreements a n d / o r
tr i lateral  agreements. Devolved jurisdiction and powers
c o u l d  b e  i m p l e m e n t e d  v i a  l e g i s l a t i o n ,  d e l e g a t i o n ,  a n d
administrat ive or  contracted arrangements, w h e r e  s u c h
arrangements were p r o p o s e d  b y the communities
involved.

3.  Determination of  Authority
T h e  q u e s t i o n o f  h o w  t h e  a u t h o r i t y  o f  A b o r i g i n a l
g o v e r n m e n t s  i s  d e t e r m i n e d  m a y  w e l l  p r o v e  t o  b e  t h e
st icking point  of  the ent i re  FMC process. D e s p i t e  t h e
fact that all delegations (and even the Constitution itself)
look to the Great Spirit or God as the ultimate or absolute
source o f  a u t h o r i t y f o r  g o v e r n m e n t ,  t h e r e  i s  s c a n t
agreement on how that  authori ty  f lows and to whom i t
flows . Al l  Aboriginal  peoples agree that  their  authori ty
to govern f lows as a r e s u l t  o f  i n h e r e n t  r i g h t  a s  a n
indigenous or Aboriginal people. Most governments agree
that  the authori ty of  Aboriginal  governments must f ind
i ts  p lace  w i th in  the  cur ren t  cons t i tu t iona l  f ramework .
Clear ly, meticulously careful d i s t i n c t i o n s  m u s t  b e
developed. Both points of view must be accommodated
to avoid a polar izat ion of  Aboriginal  and non-Aboriginal
delegations.

We have a number of mechanisms which can be adopted
o r  c o m b i n e d  b y  m u t u a l  a g r e e m e n t  o f  s p e c i f i c  p a r t i e s .

●

G i v e n  a mechanism
entrenched,  those who

b y  w h i c h agreement~: c a n  b e
are prepared to move immediately

can establish full-blown self-governing bodies. Others,
by mutual  agreement , can develop bi lateral  or  t r i lateral
agreements  wh ich  w i l l  even tua l l y  resu l t  i n entrenched
self -governments. At  the other  end of  the scale tl~’ere
a r e  A b o r i g i n a l  p e o p l e s  w h o  p r e f e r  t o  e s t a b l i s h  t h e i r
governments in the context of devolved jurisdiction from
F e d e r a l  a n d  P r o v i n c i a l  g o v e r n m e n t s .  ‘0 Presumably,
t h e s e  g o v e r n m e n t s  c o u l d  a l t e r  t h e i r  s t a t u s ,  b y  m u t u a l
agreement, when conditions were suitable to all parties.

4. Application of Powers
The policy sectors in which the powers, jurisdiction, and
authori ty  of  Aboriginal  governments would be exercised
would vary with al l  of  the factors we have presented to
date. In some sectors, Aboriginal jurisdiction would be
exclusive and complete, w h i l e  i n  o t h e r s  i t  w o u l d  b e
shared or  minimal . The precise appl icat ion and rat ios
would b e  s p e c i f i e d in the agreements involved.
Obviously, those areas would relate to the pr ior i t ies of
the specific Aboriginal population involved.

There are ident i f iable areas where the appl icat ion of
the jur isdict ions of  Aboriginal  governments are l ikely to
be focused. These areas are most often those in which
the cultural perspective of Aboriginal and non-Aboriginal
populat ions are markedly di f ferent . This is part icularly
true for NCC constituents who have been deprived of the
l i t t l e  p r o t e c t i o n  t h a t  r e s e r v e  e n c l a v e s  m i g h t  h a v e
provided against t h e  d o m i n a t i o n  o f non-Aboriginal
perspect ives. I n  m o s t  c a s e s  t h e s e  a r e a s  a r e  d i r e c t l y
i n v o l v e d  w i t h  t h e  s u r v i v a l  o f  A b o r i g i n a l  c u l t u r e  a n d
peoples as distinct social and political entities. These
areas are:

RESOURCES -  Clear ly any Aboriginal  populat ion which
occupies a land base would have a priority concern over
the natural  resources of  that  area. Given the negative
impac t  o f  bo th  under- and over-ground exploi tat ion of
Aboriginal lands in the past, it is likely that jurisdiction
over resources will be a contentious issue. It is in this
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context t h a t t rea ty renovation, and land claims
agreements can play a determining role.

It is also in this context that NCC constituents must
be equitably accommodated, in direct ratio to the degree
t h e y  h a v e  b e e n  e x c l u d e d  f r o m  t h e s e  p r o c e s s e s  i n  t h e
past. In those situations in which the exclusion was so
success fu l  ( f rom a  se t t l e r  po in t  o f  v i ew)  as  to  make
re-patriation of a given Abor ig ina l  popu la t ion  to  a
specif ic  land base impossible,  governing control  of  the
resource d e v e l o p m e n t  o f  a d i f f e r e n t  a r e a  m i g h t  b e
considered in the compensation section of a lands claims
agreement. In effect, the Aboriginal - p o p u l a t i o n  i n v o l v e d
wou ld  ( in  absen t i a )  have  a  con t ro l l i ng  in te res t  in  tha t
speci f ic  area, o r  b e  s p e c i f i c a l l y  a s s i g n e d  e q u i v a l e n t
Crown royalt ies. A similar mechanism could be activated
to accommodate NCC const i tuents who current ly  l ive in
the “community of  interest” si tuat ion described in the
introduct ion.

EDUCATION -  The most cr i t ical  area for  the appl icat ion
of Aboriginal jur isdict ion, in t e r m s  o f cultural
d e v e l o p m e n t  a n d  s u r v i v a l ,  i s  t h a t  o f  e d u c a t i o n . T h e
Canadian educational system has only recently begun to
r e s p o n d  t o t h e  f a c t t h a t  t h e  s t a n d a r d  C a n a d i a n
e d u c a t i o n a l  s y s t e m  h a s  b e e n  a n d  s t i l l  i s  ethnocidal to
Abor ig ina l  cu l tu res . I t  is  di f f icult  for  even the most
a r d e n t  neo-colonialist  t o  a r g u e  w i t h  t h e  p r o p o s a l  t h a t
A b o r i g i n a l  p e o p l e s  s h o u l d  c o n t r o l  ( o r  a t  l e a s t  h a v e  a
controlling influence) on how their children are educated.
In fact ,  th is  may prove to be the single most  important
issue for the landless constituency of the NCC.

The most easi ly  ident i f iable “community of  interest”
among urban Aboriginal  peoples is  related to educat ion
and indigenous culture. G i v e n  t h e  o b v i o u s  n e e d  t o
accommodate land-based and majority Aboriginal
populations in a dist inct Aboriginal tier of
sel f -government, the area of  education offers a ready
example of an area in which the second, or representative
tier of self-government could operate. In locales of high
Aboriginal  populat ion, Aboriginal school boards could be
established. In  minor i ty representat ion on existing
school boards may provide sufficient accommodation.

●

HEALTH -  The necessi ty  for  speci f ic  jurisd;ckion in the
area of health s~rinas from two sources. T h e  f i r s t  i s—,<
cultural , in the sense that  tradit ional  heal ing pract ices
w o u l d  b e  m o r e  r e a d i l y  a v a i l a b l e  t o  t h o s e  w h o  r e q u i r e
them. The second is socio-economic, in that access to
general  heal th services would be provided to Abori~inal
populat ions on a more equitable basis than is  current ly
t h e  case. Again, th is  i s  o f  pa r t i cu la r  s ign i f i cance  to
N C C  c o n s t i t u e n t s  w h o  h a v e  b e e n  d e p r i v e d  b y  F e d e r a l
policy, of  health services current ly avai lable to Status
Indians.

E M P L O Y M E N T  - T h e  d i f f e r e n c e s  i n  t h e  role which
employment plays i n  A b o r i g i n a l  a n d  non-Aboriginal
communit ies are factors that  require specif ic  Aboriginal
ju r i sd ic t ion  in  th is  po l i cy  sec to r . T h e  i n a b i l i t y  o f

current policy to accommodate the seasonal requirements
of Aboriginal populations, and the need f o r

specially-designed training programs to meet the needs
of  Aboriginal  populat ions, are two of  the more obvious
examples.
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5  A B O R I G I N A L  C I T I Z E N S H I P
__ ..— _ .—_— —_— —— . ..— —— .——. ——— — .--. —. ------  .— ---

1. Membership Codes

The issue of  determining the specif ic  membership in a
particular Aboriginal group absorbed considerable energy
in  the  f i r s t  severa l  rmonths o f  t h e  F M C  pt-ocess. “1- he
original  emphasis,  for  Aboriginal  groups,  was to ensure
that non-Aboriginal governments did not constitution alize
the  cur ren t  un i l a te ra l  mechan isms  ( the  /ndian Act) f o r
determining group ident i f icat ion. On a secondary level
there was some initial concern between Aboriginal groups
t h e m s e l v e s  vis-~-vis Status and Non-Status Indians, and
between the two Metis constituencies.

T h e r e  w e r e  t w o  f a c t o r s  t h a t  d i f f u s e d  t h e  i s s u e ,  a t
Ieast at the FMC meetings. The first was a general tacit
agreement  among the Aboriginal  groups themselves that
membership was more of  a  community concern than a
nat ional  one, and would be resolved at  the community
level. The second element was the Federal introduction
of the concept of “membership codes” which, in the case
of  band membership’ , c r e a t e d  a  t w o - y e a r  h i a t u s  w h i l e
codes were developed.

T h e  i n t r o d u c t i o n of Bill C-31 into the mix has
considerably  c louded the issue, since it emphasizes a
distinction between registration under the /ndian Act a n d
membership in a specific band. Some new-Status
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const i tuents of  the NCC have an obvious concern that
some membership codes will arbitrarily exclude them from
t h e i r  h o m e  c o m m u n i t i e s ,  i n  e x a c t l y  t h e  s a m e  w a y  t h e

/ndian Act did, thus reinforcing the sexual discrimination
C-31 was supposed to eliminate. It is too early to make
final c o n c l u s i o n s  o n this concern, but recent
developments are not promising. G 1

To the extent  that  models for  band government wi l l
inf luence the development of  other  forms of  Aboriginal
government , t h e  i s s u e  o f  m e m b e r s h i p  c o d e s  m a y  well
re-sut-face in the constit~ltional  mult i lateral  forum. If the
development of membership codes becomes a triter-ion or
c o n d i t i o n  f o r  s e l f - g o v e r n m e n t ,  t h e n  o b v i o u s l y ,  N C C
const i tuents must  be involved in that  process. In any
case, b e y o n d  l o b b y i n g  f o r  p r i n c i p l e s  o f  e q u i t y  a n d
fairness, i t  is  unl ikely that  nat ional  organizat ions will
h a v e  m u c h  o f  a  r o l e  t o  p l a y  i n  t h e  d e t e r m i n a t i o n  o f
membership. But where a clear case of injustice or the
un i l a te ra l  app l i ca t ion  o f  un fa i r  c r i t e r i a  a re  iden t i f i ed ,
national pressures must be brought to bear.

2. Membership vs Definition
I n  t h e  c o n t e x t  o f  t h e  m e m b e r s h i p  i s s u e ,  t h e  c l o s e l y
related issue of  def ini t ion wasted an equal  amount  of
multilateral process time. Again, the initial emphasis for
A b o r i g i n a l  g r o u p s w a s  t o  p r e v e n t  g o v e r n m e n t s  f r o m
uni lateral ly  applying legal ized def ini t ions to Aboriginal
peoples. The obvious concern was that  thousands of
Aboriginal people could be excluded from their birthright
a s  N C C  c o n s t i t u e n t s  h a v e  b e e n  e x c l u d e d  i n  t h e  p a s t .
A sub-set of that concern related to the broader question
of identification as an Aboriginal person by individuals.

I N D I V I D U A L  D E C L A R A T I O N  - A l t h o u g h  m a n y  N C C
constituents will f ind accommodation in t e r m s  o f
membership and identification within the i r existing
communities, many o t h e r s  w i l l  n o t . B y  a n y  o t h e r
cr i te r ia , and certainly within the meaning of Section 35,
these individuals are Aboriginal  people and are ent i t led
to recognition as such, both under the Consti tut ion and
in the context  of  sel f -government. Where appropriate,

mechanisms must be provided whereby an individual can
identify him- or herself as an Aboriginal  pers,on.

Whether or not that individual can be associated with
a specif ic  land-based Aboriginal  community,  he or  she
has a basic right to self-identification, and a recognized
association w i t h  h i s  o r  h e r  A b o r i g i n a l her i tage land
bi r th r igh t . The very existence of the NCC constituency
p r o v i d e s  a mammoth i n v e n t o r y  o f case histolies
demonstrating the necessity f o r this form of
accommodation. Ivithout  that accommodation, the present
ethnocidal  pressures on NCC const i tuents wi l l  cont inue
its inexorable slide toward assimilation – a result that is
specifically decried b y public federal government
statements. kz

3.  Registrat ion and Enumerat ion
Registration a n d / o r enumeration are well-accepted
techniques, in the non-Aboriginal  world,  for  identi fying
part icular  populat ions for  speci f ic  purposes. Aboriginal
populations, on the whole, have a deep, and historically
val idated suspicion of  such techniques. T h e  r a n k s  o f
the NCC can often date their  e l igibi l i ty  for  n]embersl~ip
f r o m  a  g i v e n  c e n s u s  o r  i d e n t i f i c a t i o n  p r o c e s s  w h i c h
excluded themselves or  their  parents from ident i f icat ion
with other Indian peoples.

T h e  m u c h - t o u t e d  ’86 c e n s u s ,  e v e n  w i t h  i t s  s p e c i a l
emphasis on Aboriginal  peoples, w i l l  su f fe r  f rom th is
e n t r e n c h e d  f e a r and suspicion. T h e c o u n t i n g  o f
minorities by self-appointed majorities has a dark history
eclipsed o n l y  b y t h e  p r o c e s s  o f enumeration and
registrat ion.  This ent ire subject  is  best  lef t  to the day
w h e n  A b o r i g i n a l  c o m m u n i t i e s  c a n  l o o k  t o  t h e i r  o w n
securely  entrenched governments to inst i tute whatever
process the community itself deems necessary.

4.  Appeals Procedure
T h e  l e g a c y of  un i l a te ra l , non-Aboriginal  government
imposit ion on the Aboriginal community, o f  a r b i t r a r y
identification criteria is a seething cauldron of mistrust.
Some Aboriginal  communit ies,  themselves,  have become
infected with arbi trary and exclusionary pol ic ies. As a
result , the e s t a b l i s h m e n t  o f independent appeal
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mechanisms wi l l  certainly be necessary,  for  at  least  an
inter im period. T O b e  e f f e c t i v e ,  t h a t  m e c h a n i s m  m u s t
be developed by a consensus of the Aboriginal peoples
involved. F a i l i n g  t h a t  c o n s e n s u s ,  t h o s e  n e g a t i v e l y
a f f e c t e d  m a y be forced to turn to the courts for
resolution.

6 FINANCING ABORIGINAL GOVERNMENT
——.————.
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The discussion of how Aboriginal governments might be
financed might well seem ephemeral to NCC constituents,
who have yet  to ensure access to mechanisms for  the
creation of self-governing institl~tions. Tl]e constituency
of the NCC  is so diverse that one or anotl~er c o n s t i t u e n t
g r o u p  c o u l d  f i t  a n y  g i v e n  c i r c u m s t a n c e  i n  t e r - m s  o f
s t ruc tu re , jur isdict ions, and financial base. In addition
to developing m e t h o d s  t o finance l a n d - b a s e d  o r
demogr-aphic major i ty  governments,  the NCC  must also
propose methods for  f inancing governments based on
landless constituents, and those which \vould  be included
in what we have described as a “community of interest. ”

1. Tax Base
The tax base for any specific Aboriginal government \vill
v a r y  w i t h  t h e  s i t u a t i o n  i n  w h i c h  t h a t  g o v e r n m e n t  i s
created, and with the opera tic, nal s i tuat ion in which i t
finds itself. Where Aboriginal governments are opei”ating
on an exclusive land base,  the taxat ion process could
include taxes on income,  property,  corporat ions,  sales,
etc. Where the Aboriginal population is the majority in
a mixed community, opt ing-out clauses ( in favour of  the
general ,  non-Aboriginal ,  tax system) might  be provided
for the non-Aboriginal population . Where the
d e m o g r a p h i c  s i t u a t i o n  w a s  r e v e r s e d , t h e  A b o r i g i n a l
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minority could elect to pay Aboriginal government taxes

@ in the same mode as Separate School taxes are collected.
T h e  p o s s i b i l i t y  o f  r e s o u r c e - s p e c i f i c  t a x a t i o n  w i l l ,  o f..:
course, d e p e n d  o n the a v a i l a b i l i t y  o f exploitable
resources to tax. For NCC constituents who qualify for
land claims, taxable resources could be specified as part
o f  t h e  a g r e e m e n t  p a c k a g e . In the case of treaty
renovation o r h i / t r i l a te ra l agreements, similar
arrangements could be outlined.

The necessity to accommodate Aboriginal peoples who
l ive off  a  land base wi l l  require more creat ive thinking.
Those of f - reserve Status people who have band
membership may be able to develop accommodations with
their  band governments for  voluntary payment of  taxes
in exchange for  benef i t . Those who are unable to make
s u c h  a n a r r a n g e m e n t  o r WhO do not have band
membership, could be identified as a specific “community
o f interest”. T h i s  c o m m u n i t y c o u l d  e l e c t  t o  p a y
Aboriginal  taxes, and be assigned a designated portion
of existing non-renewable resource taxes as a means of
f inancing their  governing act iv i t ies.

.:
2.  Revenue-Raising
Other forms of revenue raising would be limited only by
the imagination and skills of the Aboriginal communities.
L o t t e r i e s ,  bingos, harvesting  licenses for huntin9
f ishing and camping are a  few possibi l i t ies which coul~
be “borrowed”’  f rom e x i s t i n g  g o v e r n m e n t  p r a c t i c e s .
T h e r e  h a s  b e e n  o n e  s u g g e s t i o n  t h a t  a  “ f r ee Po r t ” zone
could be established in appropriate locales. On a smaller
scale, f ees  and  f ines  re la t ing  to  in f rac t ions  o f  loca l
b y l a w s  w o u l d  h e l p  s u p p o r t  l o c a l  l e g a l  s y s t e m s .  A
l icensing fee charged to academics who want  to study
Aboriginal peoples ( w h a t  a  s p e c i a l  s u r c h a r g e  t o
anthropologists and archeologists) could prove a ready
source of revenue. The possibilities are too many to list,
but  there is  no doubt  that  Aboriginal  entrepreneurs wi l l
contribute their share of ideas.

On a more serious note, we can expect  that  revenue
from land claims sett lements wi l l  play a signif icant  role
in at least the initial d e v e l o p m e n t  o f  Aboriginal

governments. The dif f iculty for  most NCC consti tuents

i s  t h a t  t h e y  d o  n o t  c u r r e n t l y  h a v e  a c c e s s  “ t o  c l a i m s
processes. Accommodation must be developed to, establish
claims as a revenue s o u r c e  f o r N C C  c o n s t i t u e n t
governments.

3.  Fiscal  Arrangements I

Special fiscal arrangements will be required f o r
Aboriginal governments in exactly the same way they are
r e q u i r e d  b y  c u r r e n t  n o n - A b o r i g i n a l  g o v e r n m e n t s .  I n
many cases, Aboriginal communities survived simply
b e c a u s e  t h e r e  w e r e  t o o  f e w  r e s o u r - c e s  t o  a t t r a c t
non-Aboriginal sett lers. I n  o t h e r  c a s e s Aboriginal
peoples \vere folced onto sites specifically because there
were no useable resources avai lable . Horses, it seems,
l~adn’t  yet learned to eat oil.

In  these si tuat ions, many Aboriginal  comrnur]ities  will
f i n d  t h e m s e l v e s  i n t h e  s a m e  f i s c a l  s i t u a t i o n  a s  solrle

h a v e - n o t ”  p r o v i n c e s . T h e  rnechanisrns  d e v e l o p e d  irl
response to the needs of non-Aboriginal governments will
serve Aboriginal  government just  as wel l . A system of
equalization payments to ensure a basic level of service
would obviously be appropriate.

P R O G R A M  F U N D I N G  - P r o g r a m  f u n d i n g  c o u l d  b e
appropriately dealt with on a contract basis, between the
Aboriginal  government involved and the service agency
or other  government  body. This would be necessary in
those situations in which the Aboriginal government could
not, or-  did not  wish to establ ish exclusive jur isdict ion
in a s p e c i f i c  p r o g r a m  a r e a . Th is  fo rm o f  con t rac ted
program would be particular-ly appropriate in

circumstances w h e r e  t h e  e x i s t i n g  t a x  b a s e  f o r  t h e
A b o r i g i n a l  g o v e r - n m e n t  w a s  i n a d e q u a t e  t o  p r o v i d e  t h e
service or  program. At the invi tat ion of  the Aboriginal
community involved, a  c o r e - f u n d i n g  arr.angernent (similar-
to those current ly  used to fund provincial  and nat ional
A b o r i g i n a l  o r g a n i z a t i o n s )  m i g h t  b e  v i a b l e  a s  a  w a y  o f
providing resources for  a  range of  governing funct ions,
including programs and services.

C O S T - S H A R I N G  -  W i t h o u t  e x c e p t i o n ,  b o t h  F e d e r a l  a n d
Provincial  governments have contr ibuted to the cur-rent
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s t a t e  o f  N C C  c o n s t i t u e n t s i n  C a n a d a  t o d a y . It is
becoming increasingly o b v i o u s  t h a t  b o t h  l e v e l s  o f
government are dedicated to protect ing their  interests
in relat ion to Aboriginal  peoples and their  Aboriginal
governments. On the basis of  Sect ion 91 and Sect ion
92 jur isdict ions alone,  i t  is  necessary,  f rom a p rac t i ca l
point of view, that cost-sharing modes must be expanded
to cover the developing situation.

There has been a tacit agreement on the part of some
Provinces to develop ini t iat ives in relat ion to Metis.  To
date, only hlanitoba, Ontario, and Quebec have expressed
any willingness t o  a d d r e s s  t h e  N o n - s t a t u s Indian
question. The unresolved question of Federal-Provincial
jur isdict ion in this area is another potent ial  stumbling
b l o c k  f o r  t h e  e n t i r e  p r o c e s s . How such cost-sharing
p r o c e d u r e s  a r e t o  b e  d e v e l o p e d may be for the
governments to decide for  themselves,  or  may be part
of trilateral agreements. There is  no quest ion but  that
such arrangements must be in place and soon, if
Aboriginal  sel f -government i s  t o  b e c o m e  a  r e a l i t y  f o r
many Aboriginal peoples.

7 INTERGOVERNMENTAL RELATIONS
. . -—

1. With Other Governments
Quite a p a r t from fiscal arrangements via
federal -provincial  cost-sharing,  Aboriginal  governments
a r e  g o i n g t o  e s t a b l i s h  a  r a n g e  o f  i n t e r g o v e r n m e n t a l
r e l a t i o n s h i p s  w i t h  o t h e r  g o v e r n m e n t s . Depending on
circumstance, these relationships could require
interact ive contact  with municipal ,  provincial , regional,
terr i tor ia l  and federal  governments. Contrary to many
expectations, t h i s  w o u l d  n o t  r e q u i r e  a  n e w  n e t w o r k  o f
relationships. But it would mean a formalizing of many
cur ren t i n t e r a c t i o n s  o n  a governrnent -to-governrnent
basis, rather than that  of  c l ient- to-service relat ionship.
In many cases, the current  relat ionship would actual ly
be simpl i f ied and streamlined by the new arrangements,
at least in the case of NCC constituents.

Once the jurisdictional question of the federal 91 (24)
relationship to all Indian (if not to all Aboriginal) peoples
is clar i f ied, t h e  b a s i s  f o r  A b o r i g i n a l  g o v e r n m e n t
interaction with both Federal and Provincial governments
w i l l  b e  m o r e  e v i d e n t . In the meantime, those
relationships can be developed via h i / t r i l a te ra l
agreements for specific purposes with specific Aboriginal
communities.
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G U A R A N T E E D  R E P R E S E N T A T I O N  -  A  d i s t i n c t  f o r m  o f
relationship is being proposed f o r some NCC
constituents, in terms of  guaranteed representat ion for
Aboriginal peoples in the Federal House of Commons, the
Senate, and Provincial Legislatures. This would not only
p r o v i d e  a d i rec t liaison between non-Aboriginal
legislators and Aboriginal  peoples,  but  would provide a
bui l t - in watchdog for  Aboriginal  interests in the various
p a r l i a m e n t s  a n d legislatures. T h e  p r e c e d e n t s  f o r
representation of special interests and populations have
already been tabled by the NCC.

FEDERAL-PROVINCIAL LIAISON -  In the context  of  the
two-t ier  system being proposed by the NCC, a specif ic
Federal Relations function would be necessary for purely
operat ional  ( i f  not  diplomatic)  purposes. Whether this
f u n c t i o n  w o u l d  b e  c a r r i e d  o u t  o n a n  A b o r i g i n a l
g o v e r n m e n t  t o  F e d e r a l  a n d / o r  P r o v i n c i a l  g o v e r n m e n t
b a s i s  w o u l d  b e  a  m a t t e r  o f  a g r e e m e n t  b e t w e e n  t h e
concerned part ies. I n  a n y  c a s e , t h e  d e v e l o p m e n t  o f
national councils and provincial councils, or similar types
of lobbying bodies, would carry out at least some aspects
of  this funct ion.

Given the comparatively small size of many proposed
Aboriginal  governments, i t  may be that  some wil l  have
more in common with m u n i c i p a l  o r c o u n t y - t y p e
governments,  than with the larger  bodies. Cer ta in ly ,
N C C  i s p r o p o s i n g  t h a t  t h e  c o n c e p t  o f  g u a r a n t e e d
representation be extended to the municipal level where
i t  is  appropriate. This would include representation on
b o a r d s  a n d  c o m m i t t e e s  w h i c h  d e a l  w i t h  i s s u e s  o f
signi f icance to the Aboriginal  government concerned.  I t
may also be appropriate in some circumstances to contract
fo r  se rv ice  f rom a  mun ic ipa l  government ,  r a the r  than
duplicate an existing service.

2. With Aboriginal Governments
One area of  government- to-government re lat ionship that
w i l l  deve lop i s  t h a t  a m o n g a n d  b e t w e e n  A b o r i g i n a l
governments themselves. I t  should be clear that  these
relationships may u l t imate ly  p rove to be the most
signif icant for  the future of  a dist inct  Aboriginal  real i ty
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in Canada. Certainly,  Aboriginal  government~’ will h a v e
more in common and more to gain from association with
each other than from non-Aboriginal governments.

On this basis, it is no t  d i f f i cu l t  to  imag ine  the
development of liaison councils, Or the establishment of
Aboriginal relations offices to carry out many interactive
funct ions. It is e n t i r e l y  l i k e l y some Aboriginal
governments could contract services from other
Aboriginal  governments,  again diminishing the overlap
or duplication of services.



-----------

8 CONCLUSION
——— -——.

To a large extent ,  then,  our  conclusion is  our  premise.
Sel f -government is a r ight  of  Aboriginal  peoples which
should be specif ical ly  art iculated in the Const i tut ion of
Canada. The const i tuency of  the NCC a r e  A b o r i g i n a l
p e o p l e s  w i t h i n  t h e  m e a n i n g  o f  t h e  C o n s t i t u t i o n  A c t ,
7982,  and must be accommodated with appropriate forms
of Aboriginal  sel f -government. The  fac t  tha t  h is to r ic
(and current)  uni lateral  and arbitrary government act ion
has denied, and does deny, this constituency access to
that  r ight  must be admitted,  and part icular  care taken
to achieve an equitable solution. Simple justice demands
i t , and no less can be accepted.

T h e  NCC l o o k s  t o  t h e  F M C  p r o c e s s  t o  t-esolve  th is
issue, but is prepared to go to whatever lengths and to
whatever  forum is  necessary to achieve the Aboriginal
r igh t  o f  se l f -government  fo r  i t s  cons t i tuency . T h e
dif f icul ty  is  considerable but  nc)t i n s u r m o u n t a b l e .  T h e r e
are pract ical  solut ions which can be worked out  on a
community-by-community basis. T h e m a j o r i t y  o f
A b o r i g i n a l  p e o p l e  i n Canada cannot  be excluded f rom
self -government s imply because the necessary solut ions
do not fit the academic or bureau cr-atic moulds  that have
been cast  for  others. I t  is  the responsibi l i ty of  those
who are creat ing the problem to resolve i t , wh i l e  the
opportunity  is  being presented to us al l  v ia  the refo]. m
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of  the Canadian Const i tut ion. The consti tuency of  the., . .‘.
NCC i s  p r e p a r e d  t o  t a k e  i t s  r i g h t f u l  p l a c e  i n  t h a t. .

, process.
What is required is the creation of a specific, formal,

a n d  o n g o i n g fOrUm in which t}, ese issues can be
addressed by the governments and Aboriginal  peoples
concerned. This forum, or process, must have as direct
a relat ionship to the const i tut io nal izat ion of  Aboriginal
r igh ts  as h a v e  t r e a t i e s  o r  l a n d  c l a i m s  a g r e e m e n t s .  it
may well  be that the “activating mechanisms” f o r  t h e
r ights of  NCC const i tuents wi l l  vary considerably,  on a
case-by-case basis, from those available t o  o t h e r
aboriginal peoples. They must ,  however ,  have a s imi lar
result – the constitutionally protected articulation of the,,
treaty and aboriginal  r ights which are the bir thr ight  of
every NCC const i tuent . That  includes,  of  course,  the
r ight  to Aboriginal  sel f -government.

.$

A P P E N D I C E S

A P P E N D I X  HI

NCC SELF-GOVERNMENT AMENDMENT PROPOSAL
(from FMC Dec.  830-173/014 March 11-12,  1985)

“S.35(5)  The r ights of  the Aboriginal  Peoples of  Canada
include the r ight  to sel f -government within Canada.

S . 3 5 ( 6 )  P a r l i a m e n t  a n d  t h e  G o v e r n m e n t  o f  C a n a d a  a r e
committed, together with the legislatures and

g o v e r n m e n t s  o f  t h e  p r o v i n c e s to  the  ex ten t  tha t  they
have jur isdict ion, to negotiate and conclude agreements
with the Aboriginal Peoples to self-government, including
such related matters as:

( a )  t h e  j u r i s d i c t i o n ,  r e s p o n s i b i l i t i e s  a n d  p o w e r s  o f
Aboriginal self -governments a n d  t h e  g e o g r a p h i c area

under their  authori ty;

( b )  t h e  a p p r o p r i a t e  f i s c a l  a r r a n g e m e n t s  b e t w e e n  t h e
Government of Canada, the provincial governments where
applicable, and Aboriginal  sel f -governments;

(c) membership;

(d) ownership and management of land and resources;

(e)  any other  matters agreed upon by the part ies.

S.35(7)  Any agreement  and the terms of  any agreement
reached as a r e s u l t  o f negotiations p u r s u a n t  t o
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sub-section (6) shall be deemed to be treaties and treaty
r ights respect ively within the meaning of  sect ion 35( l ) .

S . 3 5 ( 8 )  N o t h i n g  i n  S u b - s e c t i o n s  ( 6 )  a n d  ( 7 )  s h a l l  b e
c o n s t r u e d  s o a s  t o  a b r o g a t e  o r  d e r o g a t e  f r o m  anY
aboriginal  and treaty r ights guaranteed in sub-section
( l ) .

S . 3 5 ( 9 )  N o t h i n g  i n th is  pa r t  ex tends  the  l eg is la t i ve
powers of Parliament or the legislatures of any province. ”

APPENDIX #2

PROPOSED MEMORANDUM OF UNDERSTANDING

The fol lowing proposed memorandum of  understanding
was  p resen ted  to  the  Pr ime  M in is te r ,  the  M in is te r  o f
Just ice and the Minister  of  Indian Affairs  on the eve of
the meeting (Dec. 10, 1985) which the Prime Minister had
promised to chair at the close of FMC 85. T h e
memorandum was intended to place the promise of equity
which the Prime Minister had made, in a form and format
that  Federal  departments and off ic ia ls could evolve into
a bi lateral  process and structure between MNSI and the
Federal government. The Prime Minister declined to sign
the memorandum without explanation other than a remark
that his Minister of Justice had “some problem” with it.
The “problem” was never identified.

A  M E M O R A N D U M  O F  U N D E R S T A N D I N G  B E T W E E N  T H E
G O V E R N M E N T  O F  C A N A D A  A N D  T H E  N A T I V E  C O U N C I L
OF CANADA

THE GOVERNMENT OF CANADA IS COMMITTED TO THE
I D E N T I F I C A T I O N , D E F I N I T I O N  A N D  C O N S T I T U T I O N A L
P R O T E C T I O N  O F  T H E  R I G H T S  O F  T H E  A B O R I G I N A L
PEOPLES OF CANADA.
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T H E N A T I V E C O U N C I L  O F C A N A D A HAS
D E M O N S T R A T E D  T H A T  T H E I R  I N D I A N  A N D  M E T I S
C O N S T I T U E N T S , BEING W I T H O U T EQUITABLE
R E C O G N I T I O N  I N FEDERAL LEGISLATION A N D
POLICIES, F A C E  A  D E N I A L  O F  A C C E S S  T O  A N D
B E N E F I T  O F  T H E  C O N S T I T U T I O N A L  R E C O G N I T I O N  A N D
P R O T E C T I O N  O F  T H E I R  R I G H T S A S  A B O R I G I N A L
PERSONS.

I N  R E C O G N I T I O N  O F  T H I S  I N E Q U I T Y ,  T H E  P R I M E
MINISTER COMMITTED HIMSELF ON APRIL 3 ,  1985 “TO
E X A M I N E  W A Y S  I N  W H I C H  W E  C A N  W O R K  T O G E T H E R
T O  G U A R A N T E E  T H E I R  R I G H T S  A N D  O B T A I N  T H A T
E Q U A L I T Y WHICH T H E C O N S T I T U T I O N A C T
ENVISAGED”.

THE GOVERNMENT OF CANADA RECOGNIZES THAT ALL
ABORIG INAL PEOPLES M U S T  B E G U A R A N T E E D
E Q U I T A B L E  A C C E S S  T O  T H E  A B O R I G I N A L ,  T R E A T Y
AND OTHER RIGHTS AND FREEDOMS RECOGNIZED AND
P R O T E C T E D  I N  T H E  C O N S T I T U T I O N .

T O W A R D S  E N S U R I N G  T H A T  T H I S  O B J E C T I V E  I S  G I V E N
REAL AND PRACTICAL EFFECT,  THE GOVERNMENT OF
C A N A D A  A N D  T H E  N A T I V E  C O U N C I L  O F  C A N A D A
A G R E E  T O ESTABLISH PROCESSES FOR T H E
D E V E L O P M E N T  O F CONCRETE PROPOSALS FOR
A C C E S S I N G  A N D  I M P L E M E N T I N G  T H E  R I G H T S  O F  T H E
N A T I V E  C O U N C I L  O F  C A N A D A ’ S  C O N S T I T U E N T S .

B I L A T E R A L  A N D ,  W H E R E  A P P R O P R I A T E ,  T R I L A T E R A L
S T R U C T U R E S  S H A L L  B E  C R E A T E D  A N D  A D E Q U A T E L Y
R E S O U R C E D  T O  P U R S U E  S P E C I F I C  P R O P O S A L S  O N
S E L F - G O V E R N M E N T  A N D  L A N D S  A S  W E L L  A S  T O
CONDUCT A COMPREHENSIVE REVIEW OF THE IMPACT
O F  F E D E R A L  P O L I C I E S  O N  T H E  N A T I V E  C O U N C I L  O F
CANADA’S MEMBERSHIP. THIS REVIEW WILL DEVELOP
O N  F E D E R A L  R E C O G N I T I O N  O F  T H E I R  C O M M U N I T I E S
AND RECOMMENDATIONS REGARDING ACCESS TO LAND
CLAIMS M E C H A N I S M S  W I T H I N T H E  M E A N I N G  O F
S E C T I O N  3 5 ( 3 )  O F  T H E  CONSTITUTION ACT.
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I N  U N D E R T A K I N G  A  J O I N T  P R O C E S S  T O  A D D R E S S
B I L A T E R A L  I N I T I A T I V E S  A N D  T H O S E  R E Q U I R I N G  T H E
I N V O L V E M E N T  O F  P R O V I N C I A L  G O V E R N M E N T S , T H E
G O V E R N M E N T  O F  C A N A D A  A N D  T H E  N A T I V E  C O U N C I L
O F  C A N A D A  S H A L L  E S T A B L I S H  A S  A  M A T T E R  O F
PRIORITY THE FOLLOWING

*  C O O R D I N A T I V E R E Q U I R E M E N T S  W I T H FEDERAL
AGENCIES AND PROVINCIAL GOVERNMENTS;

*  SUB-COMMITTEES OR A TASK FORCE COMPRISED OF
G O V E R N M E N T  A N D  A B O R I G I N A L  R E P R E S E N T A T I V E S
T A S K E D  W I T H  P U R S U I N G  S P E C I F I C  I N I T I A T I V E S ;

*  T H E  R E Q U I R E M E N T  F O R  C O M P L E M E N T A R I T Y  O F
FEDERAL I N I T I A T I V E S A N D POLICY REVIEWS
A F F E C T I N G  T H E  N A T I V E  C O U N C I L  O F  C A N A D A ’ S
MEMBERSHIP;

*  M E C H A N I S M S  F O R  S E C U R I N G  A B O R I G I N A L  L A N D S
A N D RESOURCES THROUGH FEDERAL-NCC A N D
T R I L A T E R A L  I N I T I A T I V E S ;

*  T H E  B A S I S  F O R  R E C O G N I T I O N  O F  A B O R I G I N A L
C O M M U N I T Y  B Y FEDERAL LEGISLATION A N D / O R
P O L I C Y ,  A N D ;

*  A PROCESS TO RESOLVE THE CURRENT EXCLUSION
OF h4ETl S A N D  I N D I A N  R I G H T S  A N D  I N T E R E S T S  F R O M
EXISTING LAND CLAIMS MECHANISMS.

NOTES
——

1. There is a dim hope that the census to be undertaken
in the next  few months wi l l  provide more accurate
statistics on Metis and Non-Status Indians. It would
certainly not be dif f icult  to improve on the pit i ful ly
inaccurate 1981 f igures. U n t i l  t h e n  a  v e r y  r o u g h
(and very conservat ive)  rule of  thumb is that  there
a re  th ree  MNSI  fo r  eve ry  reg is te red  Ind ian . This

would give the NCC a constituency of at least 800,000
persons. One  Secre ta ry  o f  S ta te  repor t  (Tay lo r ,
1 9 7 9 )  e s t i m a t e d  t h a t  15 p e r  c e n t  o f  t h e  C a n a d i a n
population has some Aboriginal ancestry.
There has been some (contrived) speculation that the
NCC const i tuency wi l l  be absorbed by registrat ion
u n d e r  B i l l  C - 3 1 . If the rate of rejection of
applications is compared to the final number actually
reg is te red  under  the  B i l l ,  INAC f igures  a lone  w i l l
b e l i e  t h a t  i d e a . I n  f a c t , b e t w e e n  G e n e r a l  L i s t
Indians and those whose consciousness is raised by
rejection, the NCC constituency is likely to increase
signif icant ly  in  the next  few years. The number of
appl icat ions under Bi l l  C-31 from Nova Scotia alone
has already more than doubled the 81 census figures
for  MNSI in the area.
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T h e  c u r r e n t  p o l i c y  i s  p r e p a r e d  t o  d e a l  w i t h  t h o s e 8 .
w h o  w e r e  r e g i s t e r e d  a n d  l o s t  t h e i r  s t a t u s  a n d  t h e
first generation children of those persons. But there
i s  n o  s p e c i f i c  p r o c e d u r e  o r  p o l i c y  r e g a r d i n g  t h e
registration of those who may technically be entitled
to register ,  but  who have never  been registered.
For example,  there are 1400 Indians in the inter ior
of  Newfoundland who, since 1949, have been unable 9 .
to convince a reluctant  INAC to register  them and
to recognize their  communit ies as bands.  Similar ly 10
t h e r e  a r e  a b o u t 1 , 0 0 0  C r e e in the “Isolated
C o m m u n i t i e s ”  o f  n o r t h - c e n t r a l  A l b e r t a  w ho  were
missed in  the 1899-1900 Treaty 8  process and who,
since the 19-10s have been similarly unable to achieve
recognition or  reg is t ra t ion . Other cases exist  in
Bri t ish Columbia,  Saskatchewan,  Manitoba,  Ontario, 11
Quebec,  and the Maritimes.
See: - “ E f f o r t s  t o Develop Aboriginal Political
Associat ions in  Canada 1850-1973” Don Whiteside,
P h d ,  J a n u a r y  1 9 7 4 . Outlines how enfranchisement
was used to prevent  Indian leaders from organizing
on r e s e r v e s  b y  r e f u s i n g entry to those who were
stripped of status.
The Supreme Court decision on the Simon case clearly
establishes simple descendence from treaty signees
as a basis to validate access to treaty right. Federal
legislation (The Indian Act) cannot unilaterally erode
F e d e r a l  f i d u c i a r y responsibi l i ty t o  m e e t t rea ty
obligations.
See: - “Royal Commission Report, Bagot Commission, ”
1 8 4 7 ,  S e c t i o n  I l l  -  “ p r e s e n t s ;  R e c o m m e n d a t i o n s  as
to the means of limiting and gradually abolishing the
issues” ( o f  t r e a t y  p a y m e n t s )  a n d  a l s o  s e e  B o r r o n
reports of 1892-99.
See:  -  “The Treat ies of  Canada with the Indian s,”
Morris A. , 1862,  p.  20 12
and also
“ S u p p l e m e n t a r y  R e p o r t ”  E .  B .  Borron, 1894, Irving
Papers,  OPA.
See: - T h e  N e w  P e o p l e s ,  Being and Becoming Meti5 13
in North America,  P e t e r s o n  &  B r o w n ,  U n i v e r s i t y  o f
Manitoba Press, 1985,

●

J:

,, if any man or woman, being a half -lndian w i s h e d. .<

to become part of, o r  a t t a c h e d  t o  a n y  t r i b e ,  h e  o r
she shall be claimed, and in every respect considered
as belonging to that tribe. . .“
See: - “Resolutions o f  t h e  C o u n c i l o f  P r inc ipa l
C h i e f s ” ,  J a n .  2 8 , 1836, U n i t e d  K i n g d o m , 1847,
Sect ion I l l ,  p .  197.
See:- C P , S t a t u t e s  o f  C a n a d a  ( 4 2  Vict. c a p .  3 4 ) ,
1879:  and (47 Vict .  cap.  27)  1884.
See: - Macrae Report on Robinson Treaty Annuities,
1898-99. A pol icy of “Non-transmissible Ti t le” was
a d o p t e d  b y  D I A , which allowed some half breeds to
remain reg is te red  bu t  p rov ided  tha t  the i r  ch i ld ren
should be struck from annuity payment l ists at  age
21.
“The new bill will end only some of the more obvious
forms of  sexual  discr iminat ion. I t  wil l  perpetuate
others and will create some new ones. . .by p a s s i n g
o n  t h e  c u r r e n t  s e x u a l  d i s c r i m i n a t i o n  i m p o s e d  o n
Ind ian  women  to  the i r  ch i ld ren ,  the reby  rep lac ing
overt sexual discrimination with a new blood quantum
system based on distance from one or more parents
who are registered.
The n?w act will restore full rights to only a fraction
of  the current  non-status populat ion. The majority
o f  t h o s e  a f f e c t e d  w i l l  r e c e i v e  o n l y  a  n e w  t y p e  o f
status that involves two federal benefits that can be
dropped at any time. The effect will be to continue
the pract ice inst i tut ional ized since 1869 of  spl i t t ing
up famil ies and pressuring those who are reinstated
to leave the reserves. “ From House of  Commons
Minutes of Proceedings and Evidence of the Standing
C o m m i t t e e  o n Indian Affairs and Northern
Development respecting Bill C-31 , An Act to amend
the Indian Act ,  March 19,  1985.
Even the faul ty  stat ist ics of  te  1981 census reveal
more than a dozen communit ies or  areas in which
MNSI p e o p l e  a r e  a n  a b s o l u t e  m a j o r i t y  o f  t h e  local
population, including non- Aboriginals.
“Our object is to continue until there is not a single
Indian in Canada that has not been absorbed into the
body pol i t ic , a n d  t h e r e  i s  n o  I n d i a n  q u e s t i o n and
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20.
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no Indian Department. ” D.C. Scott ,  Department of
Ind ian  A f fa i rs , 19~0 pAc RG1O, VOL. 6810, file
4 7 0 - 2 - 3 ,  VOI. 7.
Sec t ion  35 (3 )  For  g rea te r  ce r ta in ty ,  i n  subsec t ion
(1) “ t rea ty  r igh ts”

22.
i n c l u d e s  r i g h t s  t h a t  n o w  e x i s t

b y  w a y  o f  l a n d  c l a i m s  a g r e e m e n t s  o r  Imay b e  s o
acquit-cd.
“The government ’s  pol icy on speci f ic  c la ims is  that
it w i l l  r ecogn ize c l a i m s  b y  I n d i a n  b a n d s  w h i c h
disclose an outstanding “ lawful  obl igat ion”.  .  f rom
O u t s t a n d i n g  Business, A Native C l a i m s  P o l i c y ,
Specific C/aims, D I AN D, 1982. 23.
The most  recent  indicat ion from Fedet-al  officials of
the Off ice of  Aboriginal  and Consti tut ional  Affairs
(OACA) is that this “new relationship” must include
the Provinces, where MNSI  are  concerned.
This l inkage poses a t r ip le  threat  to MNSI  peoples. 24.
If claims, constitutional process, and self-government
are linked to each other without specific access for
MNSI, then this triple-revolving door would certainly
exclude most of the Aboriginal people in Canada from
access to their rights. 25.
Under cur ren t policy, new treaties are only
considered in comprehensive claims areas, a n d  t h e
exclusion or omission of an individual from treaty is
a specific claim that can only be presented by a band
– which may well have a vested interest in denying
the claim of that individual or group.
Cen SLJs f i g u r e s  f o r  1981 show more  t h a n 100
communities across Canada where MNSI are a majority
of the Aboriginal population (although the Aboriginal
p o p u l a t i o n s  a r e  a  m a j o r i t y  i n  a l l  b u t  1 3  o f  t h e s e
situations) .
There are just over 70 communities or areas in which
MNSI are a s ignif icant  minori ty  (33 to 49 per  cent)
of the Aboriginal population enumerated in the 1981
Census. 26
“one essential feature (of self -govel.nment)  is a land
base, without which self-government is not viable. “
from Aboriginal Self -Government, R i g h t s  o f
Ci t izenship and Access to G o v e r n m e n t a l  S e r v i c e s , 27
Noel  Lyon,  Background Paper  Number 1, Aboriginal

●

/:

Peoples a n d  C o n s t i t u t i o n a l  R e f o r m , I n s t i t u t e  o f

Intergovernmental Relations, Q u e e n ’ s  U n i v e r s i t y ,

Kingston,  Ontar io,  1984.
The further  north and west  one moves in  Canada,
the more this is  l ikely to be true. There are bbth

comprehensive and speci f ic  c la ims by peoples who
st i l l  occupy the land base,  and by those who have
been unilateral ly e x p e l l e d  f r o m  t h e i r  h o m e l a n d s .
T h e s e  c l a i m s  w e r e o u t l i n e d  b y N C C  P r o v i n c i a l

associat ions in a  three-year  c la ims research project
between 1979-81.
T h e r e  a r e  c u r r e n t  a t t e m p t s  t o  b l o c k  r e g i s t r a t i o n
u n d e r  B i l l  C - 3 1  b y  a  f e w  w e s t e r n Bands,  and a

Supreme Court referendum on 91 (24) jurisdiction for
a l l  A b o r i g i n a l  p e o p l e s  i s  b e c o m i n g  more  and more
l ikely.
1981 Census f igures identi fy f ive communit ies,  six
divisions, a n d  t w o  o t h e r  a r e a s  w h e r e  MNSI are a
clear ma jor i t y  o f an A b o r i g i n a l  p o p u l a t i o n  i n  a
s i t u a t i o n  in  which the Aboriginal  populat ion is ,  i tsel f
the majority of the entire population enumerated.
“Abor ig ina l  peop le  a re  cur ren t l y  a  ma jo r i t y  in  the
NWT . A b o r i g i n a l  p e o p l e ,  t h e  D e n e ,  M e t i s  a n d
p o s s i b l y  t h e  Inuvialuit w i l l  i m m e d i a t e l y  b e c o m e  a
minority in the western territory no matter where the
b o u n d a r y  i s  d r a w n .  T h e r e f o r e ,  s u p p o r t  for d iv is ion
by the Dene and Metis is necessarily conditional on
t h e i r  b e i n g s a t i s f i e d  t h a t  t h e i r rights will be

protected in the west . Therefore,  they cannot  wait
to negotiate their place in government after division
takes place. “
F r o m  R e s p o n s e s  t o  t h e  R o y a l  C o m m i s s i o n  o n  t h e
Economic Union a n d  D e v e l o p m e n t  P r o s p e c t s  f o r
Canada’s Recommendat ions on the North From the
Weste rn  Cons t i tu t iona l F o r u m  o f  t h e Northwest

T e r r i t o r i e s ,  N o v e m b e r  1, 1985.
See:  -  FMC Dot:  840-289/007,”  Background to NCC
position on Land and Resources, Ottawa, Dec. 14-15,
1983. Shows land-use map of current family trapping
areas in the Nipigon r e g i o n .
The NCC and its PTO” S were funded for  a  three-year
per iod  to d o c u m e n t  t h e i r “’potential claim s.” The
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30.

claims themselves were not received by the Office of
Native Claims, but were rejected two years later on
the strength of  a  legal  opinion from a legal  advisor
to a federal government social services department.
The Department could also compile f igures of  those
appl icants who were denied registrat ion u n d e r  B i l l
C-31 on technical grounds but who would be no less
Indian under  Sect ion 35. These persons will most
certainly have an identifiable “’community  of interest”
which could be accommodated on a regional basis.
The Department of  Indian Affairs,  i tsel f  has always
funct ioned in a  fox- in- t i le-ct~icken-coop syndrome.
A  s i m p l e c h r o n o l o g y  o f the e v o l u t i o n  o f the
Department tells its own tale:
1755 -Established as a central military authority
1860-Transferred to Commissioner of Crown Land
1867-Transferred to Secretary of State (J. A.

MacDonald)
1873-Transferred to Dept .  of  Inter ior
1936-Transferred to Dept. of Mines and Resources
19-19-Transferred to Dept. of Citizenship and

Immigration
1965-Transferred to Northern Affairs and Nat ional

Resources
1966-Established as Department of Indian Affairs

and Northern Development
I t  w o u l d  s e e m  a p p a r e n t  t h a t  t h e  “ c h i c k e n s ” ’  w e re

t ransferred to the care of the g o v e r n m e n t  “fox” most
in need of Indians and Indian lands.
With a few” exceptions, all of the various wording put
fo rward  en t renches  the  r igh t  to  se l f -government .
T h e  d i f f e r e n c e s  l i e  i n  t h e  n e e d  [ o r  p e r c e i v e d  l a c k
of  need)  to  entrench the mechanisms and processes
by which self -government is
1985 Conference foundered,
entrenching sel f -government,
entrenching a commitment to
b y which self-governments
o n - t h e - g r o u n d .

later  developed. T h e
not on the issue of

b u t  o n  t h e  i s s u e  o f
negotiate the process

would b e  r e a l i z e d

31. The Hoi. Dennis Patterson was also careful  to  point
out  that  Aboriginal  government was possible within
Confederation and without threat to other Canadians.
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See:  -  FMC Dec.  830-143/001,  Toronto Fe~! 13-14,

1984.
See: - F M C  Doc : 8 4 0 - 2 9 3 / 0 0 7  Elements  of  NCC
Audio-Visual P r e s e n t a t i o n  o n Self -Government,

Edmonton,  Jan.  11-12,  1984.
Also see

I

F M C  Dot: 8 4 0 - 2 9 3 / 0 0 3  V e r b a t i m  T r a n s c r i p t  o f  t h e
Jan,  11-12 meet ing for  the text  of  the presentat ion.
T h e  u n i l a t e r a l  i m p o s i t i o n  o f  b o r d e r s (nat ional ,

provincial , terr i tor ial  and regional)  was one of  the
major factors in fracturing the tradit ional  pol i t ical ,
social, and e v e n  f a m i l y r e l a t i o n s h i p s  o f most

Aboriginal peoples. T h e  f a c t  t h a t  t h e s e  b o r d e r s
shif ted constant ly – part icular ly  between provinces
and provinces and terr i tor ies af ter  Confederat ion -
generated even more arbitrary applications of policy.
T o d a y  t h e  i m p a c t i s  m o s t  o f t e n  f e l t  i n  t h e  v e r y
different policies one government might have toward
Aboriginal  peoples as compared to another,  in the
area of child welfare, for example.
See:  -  “ A  D e c l a r a t i o n  o f  M e t i s  a n d  I n d i a n  R i g h t s ” ,
The Native Council of Canada, March 19, 1979, ISBN
N0.0-9G90970-2-6,  c laiming “the r ight to guaranteed

representation in all legislative assemblies”.
For precedents w i t h i n  t h e  f r a m e w o r k  o f  e x i s t i n g
Confederation arrangements, see FMC Doc :

840-288/008, Dec. 12-13, 1983, “Parl iamentary

Representat ion for  the Nat ive Peoples of  Canada”,
Professor K.Z. Paltiel, Car le ton  Un ive rs i t y .
Also see
F M C  DOC: 8 4 0 - 2 8 8 / 0 0 9 ,  D e c .  12-13, 1983:  “ G r o u p
Rights in t h e  C a n a d i a n Constitution and the

L e g i t i m a c y  o f Aboriginal C l a i m s  t o Internal

S e l f - G o v e r n m e n t ”  P r o f e s s o r  K.Z. paltiel, Carleton
Univers i t y .
This should be made obvious e n o u g h  b y  C a n a d a ’ s

status as a signatore to the United Nations Covenant
on sel f -determinat ion. The argument is  specif ical ly

a p p l i e d  t o  t h e  C a n a d i a n  A b o r i g i n a l  s i t u a t i o n  i n :
“ B r i e f  o n  b e h a l f  o f  t h e  D e n e  – Dene Rights and

Internat ional Law”, Professor Richard Falk,
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., 37

38.

39.

40.

41.

42.

P r ince ton  Un ive rs i t y , A n  a d d r e s s  t o  t h e  Berger
Commission, Sept. 1976, NWT.
T h e  o u t l a w i n g  o f  t h e  Potlach  in B.C.  is  a casebook
e x a m p l e  o f l e g i s l a t i o n  a p p l i e d  i n  t h e  name of
“civilization” which, in  e f fec t , o u t l a w e d  t h e  v a r y
process by which lands and governance of lands was
passed from g e n e r a t i o n  t o generat ion. T h e
possibility t h a t this effect might have been
inadvertent , makes the n e e d  f o r  c o n s t i t u t i o n a l
protection even more critical.
See: - “Maritime Treaties, T h e  M y t h  o f  P e a c e  a n d
Friend ship,” A brief analysis for presentation to the
G o v e r n m e n t  o f New B r u n s w i c k  o n w h y
Pre-Confederat ion At lant ic  Canadian Treat ies are of
Constitutional importance. ” New Brunswick
Association of Metis and Non-Status Indians, 1983. ”
The report  is  current ly  on the desk of  the Minister
o f  DIAND. A formal  Government response to that
report is expected in June. At that time it is hoped
the quandary of MNSI in relation to access to claims
will be resolved.
See:- Bill C-93 An Act Relating to the Establishment
of  Self -government for  the Sechelt Indian Band.
One of  the pr imary di f f icult ies is  gett ing access to
the text  of  proposed Membership codes,  whi le  there
is s t i l l  t ime  to  in te rvene . T h e  c u r r e n t  p r o c e s s
requires a member of the band to request a copy from
DIAND, w h i c h  p u t s  t h e  v e r y  p e o p l e  w h o  m i g h t  b e
excluded by the code at  a  dist inct  disadvantage in
terms of appeals – even if they approved of the code.
“A hundred and some years have not  changed the
m i n d s  o f  t h e  A b o r i g i n a l  p e o p l e s .  .  .They h a v e  n o t
assimilated. . .We have invited them to join Canada and
become equals in e v e r y sense. . . Not
assimilation. , .That was never the intention. ”
From: FMC Dot: 8 0 0 - 1 8 / 0 0 4 ,  V e r b a t i m  T r a n s c r i p t ,
O t t a w a ,  M a r c h  8 - 9 ,  1 9 8 4 ,  “ S t a t e m e n t  b y  t h e  p r i m e
M i n i s t e r  o f  C a n a d a , t h e  R i g h t  H o n o r a b l e  P i e r r e
El l iot t  Trudeau to the Const i tut ional  Conference of
First Ministers on the Rights of Aboriginal Peoples. “
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