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PREFACE

—_ ——_—  —_— ___ —

Tcn years have passed since aboriginal rights and constitutional reform first
appeared on the national political agenda. It did no( occupy the ccnlre stage,
however, un[il the early and mid 1980s. It was then that section 37 of the
Consfi(u[ion At/, 1982 (as amended) required the holding of a series of confer-
ences by 1987 to deal wi[h “constitutional matters that directly affect the
aboriginal peoples of Canada.” The First Ministers’ Conferences on Aboriginal
Constitutional Ma[tcrs which ensued, and the many meetings of senior officials
and govemmcn[  ministers which preceded them, focusscd on the task of making
constitutional provisions for aboriginal self-govcmmcnt.

Given the importance of this subject, and the lack of information on it, the
Institute of Inlcrgovcrnmcntal Relations launched a research project on
“Aboriginal f’eoplcs and Constitutional Reform” in the spring of 1984. Phase
One of the project responded to concerns that emerged at the outset of the
constitutional negotiation process. As indicated by its title, “Aboriginal Sclf-
Govcrnmcnl:  What Does It Mean?” Phase One examined various models, forms
and proposals for aboriginal self-government. This included an exploration of
the citizenship rights of aboriginal peoples, the experience of aboriginal sclf-
govemment in o[her nations, and a review of Canadian developments over the
past few years. The resul~s of these investigations were compared to the
positions taken by different groups participating in the constitutional negotia-
tions, in an effort to identify areas of emerging conflict and consensus. These
findings were elaborated in five Background Papers, a Discussion Paper, and a
Workshop, which was held two months prior to the 1985 First Ministers’
Conference (FMC).

Phase Two of the project, entitled “Aboriginal Self-Govcmmcnt:  Can It Be
Implcrncntcd?”  responded to concerns which emerged later in the negotiations.
The research question was double-barreled: it examined how self-government
could be “implcmcntcd” in the constitution, and how it could be implemented
“on the ground”, once agrecmcn~  had been reached, Initially, this phase of the
project focussed  on arrangements for the design and administration of pub] ic
services by an(i to aboriginal peoples. In part, this was a reaction to events which
ocurrcd  in the negotiations during 1985, when several governments announced
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their intention to pursue the negotiation of individual .@ f-government agrcc-
rnen[s,  and then to consider their entrenchrncn!  in the constitution. T his hccamc
knowm as the “bottom-up” approach, a sharp con[rast to the proposal tc) entrench
aboriginal self-government in the constitution, and then to negotia[c individual
agreements (Lhe “principles first” approach). The rcsrrlt was thal, in acldition to
multilateral constitutional negotiations at the national level, negotiations ou[-
sidc the constitutional forum began on a bilateral or trilateral basis, at the local,
regional and provincial/[erritorial ICVCIS. As a resuk, the research examined the
practical problems in designing mechanisms and making arrangements for
implementing self-govemrncn[  agreements.

Later in Phase Two the focus shifted to the search for a constitutional
accommodation in 1987, anticipating the return to deliberations in the multi-
lateral constitutional forum, the FMC. Research concentrated on exploring Lhe
major concerns which had been voiced regarding the recognition of the right to
aboriginal self-government in the constihltion, and the implications for federal,
provincial and territorial governments. Phase Two produced tcn f3ackground
Papers, two Position Papers from national aboriginal organizations, a f)iscus-
sion Paper, a Bibliography. and Workshop Reports from two confcrcnccs held
during this time. All of the publications from (hc complete rcscarcl) project arc
listed at the back of this book.

Subsequent to the final First klinisters’ Confcrtncc in 1987, and with it, the
cml of Phase Two of lhc project, t-he InsLitutc’s Ad~isory  Coul~cii expressed a
strong wish to see a follo~r-up s[udy which would bc both rc[rosp~’ctive  and
prospective in characl:r. wi~h o view to uncovering some lessons for fu!tlrc
negotiations. As a result, Pimse ‘Three was l~unchcd in 1987 with a mandfite to
review, in a comprcbcnsiyc  fashion, the section 37 process on aboriginal
peoples and constitutional reform. The findings froln this final phnsc are
contained in this book, which explores the ncgot~a[  ion process. how it was
structured, and the issues  that cmcrgcd during i[. The monograph ttlso Ifwks  at
the assumptions and framcv:orks  !hat undrrlay the negotiations, man!  uf which
the p:~rtics  brought tinwitlingly to the table. Both past problems and ncw
opportrmities are n{idrcmcd  in {crms of the negotiation prccccs and the con$li  -
tutional amcntfmerr!. The study concludes with an analysis of the impact of the
Mcixh Lake Accord ancl with some observations on dw ncw policy directions
emerging in the field of aboriginal affairs.

The Institute of Intergovernmental Relations wishes to acknowledge the
financial support it rcccived  for Phase Three from the Dormer Canadian Foun-
dation, the Government of Canada (through the Canadian Studies Directorate
of the Department of the Sccrcmry  of SM!c), the Govcmmcllt  of Ontrrrio  and
the Government of Saskatchewan,

The author, David C. Hawkcs, is currently a Visiting Professor in the School
of Public Administration at Carleton [University. In addition to hcing the former
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Associa[c  Dirccmr of the Institute, he was also the principal researcher, author
and project manager for all phases of the “Aboriginal Peoples and Constitu-
tional Rcforrrl” research project.

Ronald L. Watts
Director

Jnstitute  of Intergovernmental Relations
June 1989
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Asarcsul[ol t}]c Con,r/i[u[ion  Ac[,  1982 (asamcndcd), ascrics  olconlcrchccs
wcrchcl(fon [lIC subject ofa[~c~rigi llalpcoplcs andcons[itutional  refom.  Thcsc
Consli[ulional  ncgolia[ions, highligh[cd  by First Ministers’ Conferences in
1983, 198-$, 1985 and 1987, f:~ilcd torcach  anaccord  onthccrucial  subjcctcjf
aboriginal self-government. “rhis study examines the assumptions underlying
the ncgotia[ions and ttic kcy issues that cmcrgcd. T’hc negotiation process and
the various  attemplsat  draft amcndrnentsare explored, both in [crms  of past
cxpcricncc ami ncv, possil>ilitics,  with a view to uncovering icssons  for [tic
future. The impact of the Mcech Lake Accord is analyzed, as WCII as the
direction of govcmmcnt  policy since the standoff in 1987. Some concluding
observations arc made on why an accommodation was not achic.ve{i and on how
prospcc[s might 1x’ improved in forthcoming ncgotialions,

La Loi c~>n.~tili~lionncllt’  de 1982 (.CZUS  ~a forme rriodifi&e) a susci[t [a tcnuc
d’ une skrie de confi!rznces  portant sur les peuple.s autcwhtones  e[ la r$formc
con.< tituti(~nftclle. Les nt!gocialions  (:on.Yli(utiotl  fielies aff~rentes  oux confdr -
eirces iie~ premiers tjlinistrcs de 1983, 1984, i 985 et 1987 u‘ auro.v[ pas pcrvli,~
k~ coniiu: ~otr d’ un accord sur la ques[ion cruciale de 1’ autonomic gou\er  -
nenwti:{j[c Lic r .Iutoch(one.r, La pr~,set~ce 4[ ude Mr-ijlc lej hypot!lt.ws SOU.Y -ja -
ccnlcs d ccl m’~, cia!iml.r  ainsi que !e.~~~rol]iktrie.v-cl~.<  qui y fur~nt soul evts. De
v!I~s,  1’ ~td~~it~ t.c(?)ninc !Ps mtctirrismcs  de [u nt?gocia[ior:  c{ irs di!erse.r te’nta-
tives de prty”c; de mod~ica(ion cons(i[utionnelle—p as~-t%s  et prtscn(es---avcr
[c souci d’ cn (iicr i~c.r cnscigncinen[,v  pour I’avenir. 11 est aussi ques(ion  des
ef!ets de l’Accord du lac ~~ccch ct de l’oricti[otion  des po!i[iques  gou\erncmett  -
toles au Cwuda  au sujet de.< drttits dc.~.4 umchtones, drpui.r [’impasse co,ns[i -
tutiorrneile de 19,77. En conclusion, l“au[eur teii[c d’abord d’ expliquer
1’ absence d~ rompromir  rt!alisk jusqu’ d maintenant  en cet[e malit?re.  II suggt?re
kgalcmetrt  I’(t[ioption d’ urw oppror-hc difit~ren[e cn rigard dcs ntgocialion,~  d
venir.

xi



1 INTRODUCTION

In March of 1987, on the floor of the Nalional Confcrcrrce Centrc in Ottawa—
and televised live across the country-aboriginal Icadcrs,  Canadian Premiers
and Lhe Prime Minister of Canada failed in their attempts to reach an agreement
on constitutional rcfonn. At issue was the recognition, in the Canadian consti-
tution, of the aboriginal right to self-govcmment. The First Ministers’ Confcr-
encc on Aboriginal Constitutional Matters of 1987 was the final of four such
meetings mandalcd by Section 37 of the Constitution Ac(, 1982 (as amended).
The Conference brought to a close, at Icast tcrnporarily,  a chapter of Canadian
political turmoil on aboriginal rights and constitutional reform which began a
decade earlier. It is unclear, at this point in time, when that chapter might be
reopened, or a ncw chap[cr  begun, Nor is it clear, should this occur, where
participants might  begin afresh.

The tirnc is ripe for some considcratiorr  of v~hy an accommodation was not
achieved in the past, an{! how prospects mighl be improved in future negotia-
tions. As the [itlc of this monograph irrdicatcs, d]c attempt here is 10 Icarn from
past mistakes and to identify Ics.sons  for the future. This is no easy task in ideal
circumstances. II is made more difficult by both the lcr;g[h of these ncgotia[ions
and the number of par~ics (17) to thcm. What is a profound lcssrm to one
negotiator may be of trifling significance to the next. What may seem to be a
crucial flaw at onc point in the ncgotia[ion  process m~~y appear unimportmrt  a
fcw years later. Ncvcrthclcss,  there are patterns or trends that do emerge and
insigh[s  that arc corroborated.

The book is organilcd in the following manner. Chapter Two provides the
background to the ncgotiaticms,  placing thcm in their rcccnt historical pcrspcc-
tivc. The assumptions underlying the negotiations, and Lhe operational frame-
works used by the negotiators are examined in Chapter Three. In Chapter Four,
the kcy issues of substance, along which the major clcavagcs  and Iincs of
argument were formed, are explored. Chapters Five and Six examine the
process of constitutional reform and the proposals for a constitutional amend-
ment on aboriginal self-govcrnmcnl. ]n Chap~cr  Five, analysis is focusscd  on
the paw and the prc)blcms  which confronted both the negotiation process and
the various atlcmpls at a constitutional amcntimcn[,  Chapter Six looks to

I
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possible future  processes, and to new opportunities for a constitutional amend-
ment. If and when ncgotia[ions  begin anew, how could [he process bc designed
to be more effcctivc? What would be the most promising approach to a
constitutional amcntfmcnt’?  In Chapter Seven, the impact of the Mccch Lake
Accord is investigated. Chuptcr Eight comments on what ncw policy dircciions
now appear to be on the broarfcr  policy horizon regarding relations bctwccn
aboriginal peoples and Canadian govcmmen~—that  is, in addition [o develop-
ments on Lhc constiltr[iomd  front, Tbc final chapter provides summary tlhscrva-
tions on what we have Icwrcd.

Information is drawn from many sources. The vcrba[im  transcripts of d}c
First Ministers’ Conferences were reviewed, with particular attention to the
1987 Crmfercncc.  The posi[ions  of each of the parties to the ncgo[icrtions on the
various issues arc thus tracked over time. A survey was also conducted of the
Canadian print media for the year 1987. By far the most useful information,
however, came from interviews with negotiators from all but two of the 17
parties to the constitutional ncgotiaticms. The central chapters of this sludy rely
hvdvily upon these interviews, which have greatly influenced the format  of this
book. Intcrvicwccs  were asked about: the assumptions of the various p.rrtics to
the negotiations; the major issues on the negotiation table; the efficacy of the
negotiation process itself, and how a ncw and improved process might bc
designed; the proposals for constitutional arncndrncnt  that emerged, and what
the most promising approaches might bc for the future; the impact of Lhe hlccch
Lake Accord; and the future of government policy in the field of aboriginal
affairs more generally (SCC Appcndiccs for details on in[crvicw  qucs~ions  and
those intcrvicwcd). In all, a total of almost 40 persons were inlcrvicwcd, in
person, for an average of 90 minutes to two hours. With the process in a sense
behind thcm, most intcrviewccs  spoke with candor. Indeed, for a growing
number of those involved in the negotiations, the process is behind thcrn in a
very Iitcral sense, since [hey have moved on to othcrarcas.  Tracking down t.ksc
individuals proved very worthwhile, in that their current “distance” from
constitutional or aboriginal issues allowed thcm to speak rrmrc freely. In
granting tbcsc interviews, respondents were assured that there would bc no
attribution of remarks in this dccumcnt,  and that they were being intcrvicwcd
in their personal capaciry only and not as a representative of their government
or organization. Nor would their views bc taken as official government or
organization policy.

We turn now to provide some background to this study, and to sittratc  the
negotiations in their rcccnt historical context.

●

2

2 BACKGROUND I

The highIy publicized and often acrimonious constitutional negotiations on
aboriginal rights of the past decade cannot be understood outside their historical
context. A former round of negotiations had ended at the Victoria Con fercncc
in 1971. These negotiations, frequently referred to as the “Victoria round”, had
addressed patriation of the constitution, a limited charter of rights, and the
adoplion of an amending formula for the constitution. Proposals for constitu-
tional reform prior to 1971 had been designed, in part, to respond to the “Quebec
question”. At that time, the subject of aboriginal rights was not on the consti-
tutional agenda. The amending formula, for example, had provided for the
approval of any province “having or having had 25 per cent” of the population
of Canada, an implicit reference to the falling demographic influence of Quebec
in the fcdmrtion  at the time. Negotiations had broken down when the Quebec
premier of the day, Robert Bourassa, could not bring his party and his people
to support the proposed amendments.

The beginning of the next round of negotiations can be placed at March of
1976, when then-Prime Minister Pierre Trudeau proposed a draft proclamation
on constitutional reform to the tcn provincial premiers. t

In the fall of 1976,
however, the political landscape changed dramatically. The Parti Qu6b6cois
was clcctcd to power in Quebec, and promised to move that province toward
indepcndcncc from Canada. With the heightened conccm for national unity
which followed, a renewed interest developed i: constitutional change.

The “battle for the hearts and minds” of Qucbcccrs  intensified when the
fcdcrd govcmrnent introduced its new proposals on constitutional reform,
entitled “A Time for Action”, and its companion legislation Bill C-60, in 1978.
The fcdcraI government proposed that reform take place in two phases. In (hc
first phase, matters would be addressed that the federal government alone could
deal with. A second phase would include matters that required provincial
consent. A ncw development appeared in Bill C-60 under the first phase, a

1 For a fuller  treatment of these consLiur[ional  negotiations, see, for example, Roy
Romanow,  John Whyte  and Howard Lemon, Canuda...Nofwihrmnding  (Toronro:
Carswell/Methuen,  1984); and Richard Sheppard and Michael Valpy,  The Narionaf
Deal (ToronLo: Fleet Books, 1’982).
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proposed Churtcr of Rights and Freedoms. Although it would apply only 10 the
federal govcmmcn[, i[ would aIlow the provincial governments to op[ in al their
discretion. Bill C-60 also contained a provision which attempted to shic!d
certain aboriginal rights from the general application of the proposed Charter.
Aboriginal rights, by now a rallying cry f~r aboriginal peoples across Canada,
were to be addressed in the second stage.

Following strong expressions of concern from many provinces on Bill C-60,
Prime Minister Trudeau attempted a ncw round of federal-provincial negotia-
tions,  beginning with the First Ministers’ Conference of October 31 to Novem-
ber 1, 1978. A Continuing Committee of Ministers on the Constitution wits
struck to pursue several agenda items, co-chaired by Saskatchewan Attorney -
Gcneral and Minister of Intergovernmental Affairs Roy Romanow and the
federal Minister of Justice, Otto Lang and later Marc Lalonde. It was the task
of the CCMC to negotiate “best effort drafts” on the various agenda items
among the eleven parties at the table, and to bring these drafts to the First
Ministers at the next First Ministers’ Conference scheduled for February 1979.
That confcrcnce,  however, ended without agreement on any major agenda
items.

By the time that Joe Clark was elected Prime Minister in May 1979, native
people in Canada were already engaged in debate on constitutional reform. The
proposed Charter of Rights and Freedoms, introduced by Prime Minister
Trudeau, had aroused in aboriginal peoples a concern for the constitutional
protection of their indigenous, collective rights. It was during the Clark govern-
ment, however, that native people first received formal recognition as legiti-
mate players on this stage. A meeting was held in the fall among the CCMC
co-chairmen (Romanow and federal Minister of State for Federal-Provincial
Relations, Bill Jarvis, who replaced Marc Lalondc)  and the “Native Presidents”.
The Native Presidents were the leaders of three. national aboriginal organiza-
tions at that time: the National Indian Brotherhood, the Inuit Committee on
National Issues, and the Native Council of Canada; and were Icd respectively
by Noel Starblanket, Charlie Watt (with Michael Amarook), and Harry Danicls.
At this meeting Bill Jarvis gave a commitment to meet with native leaders on
constitutional matters which directly affected them, fulfilling a promise first
made by the former Trudeau government. It was the first step toward a formal-
ized role for almriginal peoples in the process of constitutional reform.

The Clark government was short-lived, and with the re-election  of the
Liberals under Pierre Trudeau in February 1980, the approach of the federal
government was fundamentally altered. Despite the long term (and some would
argue strengthened) centralist thrust of the restored Liberal government, the
avowed objective in the lead-up to the referendum in Quebec on sovereignty-

2 Whyte  arrd Leeson,  op. cit., Chapter 1. ●
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association was to put in place a renewed federalism to respoqd to the forces
for change in Quebec and elsewhere. The Trudeau government thus set out to
negotiate renewed federalism with the provinces almost immediately following
the victory of the federalists in the May 20, 1980 referendum. However, the
First Ministers’ Conference on the Constitution held in September of 1980
failed to reach agr~ment,  an outcome which appeared to be anticipated, in a
skategy  prepared for the Prime Minister by his senior advisor Michael Kirby,
and contained in a memorandum, leaked to FMC delegates at the outset of the
Conference. The failure of the conference provided the rationale for unilateral
federal government action.

That action came in October 1980 with a new federal proposal for constitu-
tional reform. The proposaf  contained three sections which were to address the
concerns of aboriginal peoples. A proposed Section 25 provided for the non-
derogation of aboriginal rights with respect to the Charter of Rights and
Freedoms (that is, the Charter would not detract from aboriginal rights), thus
shielding collective aboriginal rights from the unintended application of in-
dividual Charter rights. A proposed Section 34 would entrench aboriginal and
treaty rights, and a proposed Section 37 provided for one further meetinrz  of“–
First Ministers and aboriginal leaders on constitutional matters. The latter
section was a last minute addition, a result of confusion as to how to def”tnc
aboriginal rights in the constitution.

Most provinces opposed the federaf government’s unilateral approach. In
addition to launching court actions, the “gang of eight” premiers (a reference
to the eight opposing provincial premiers) proposed their own patriation  plan.
They also lobbied for their cause in Britain.

They were not alone in London. The Nationaf Indian Brotherhood (NIB) was
already there to plead for the special relationship between Indian peopIe  and
the Crown (as represented in the Queen), a relationship which it thought was
endangered by the federal proposals. The federal government was deep] y
involved as well in the “Battle of Britain”.

Opposition by the “gang of eight’” on the legal front led to a series of court
challenges, initiated by the Governments of Manitoba, Quebec and Newfound-
land, to the constitutionality of the federal unilateral action. The decision on
the reference to the Supreme Court of Canada on the federal government’s
unilateral approach (Reference re: The Amendment of the Constitution of
Canada) came on September 28, 1981. The Court said that while the federal
action was legal in the strictest technical sense, it offended constitutional
convention. By convention, a substantial measure of provincial consent was
required on matters affecting federal-provincial relations before such a consti-
tutional amendment could be forwarded to Westminster.

The balanced conclusion of the Court had the effect of forcing both Prime
Minister Trudeau and the premiers back to the bargaining table. A First Minis-

5



tcrs’ COnfcrcncc on  the Cons[it~:tior] w a s  hclcf in Ncrs<cmbcr’  ol 198  I i n  :1
last-ditch aILemp(  to rleach In accord. The corifercncc, ini(iaily  SC II C(IUIC(I  11,1
two (is}s,  swctchcd {O four, Orl NOI ember 5, an accord was r:acl]cd anitmK tli~
federal govcrnmcn[ and nine pro~ inces, excluding Qucfwc. Kept (wt OF [h,’
negotiations k night before, and opposed [o key clcmcnts  of Ltlc accomrllod~i-
ticm, Quebec Premier Rent L6vcsquc  [clt betrayed by his collcagttcs. The
Government of Quebec WrJU]Ll  withhold its c~msent, [k accord ~olll~d rciu:~in
psrtial, and Lhc accommodation incomplct:.

PuIII ic support for the new Canadian Ch:~rh”r of Rights and Freedoms W:LS
strcmg, and [hc First Nlinistcrs’  Con fcrcncc  was an histoi  ic rnorncnt fc)r many
Carmdians.  AllhotIgh  [IIC 1981 FklC WWS vic\vcd as a SUCCCSS  by many, two
groups  of Canadians-aboriginal peoples and w’omen-- felt that their rights
were not adequately protec[cd in (frc accord. The rights of :tboriginal  pcopl(s,
which were contained in carticr draft amendments, had bCCII  rfclibcr:i~:ly
cxcludc~d  :it the last minu[c. In lar~gc part d:Ic to I!IC cxIcI)sivc lobbying  by
aboriginal organizations in London. governments had hccomc nlorc concctll,:!
rcgar[!ing  the scope and .mcaning  of aboriginal rights. lJnccrtainiy,  c.sp:cially
rclatiilg to possitilc implications of Gboriginfil  rights upon provilwkl  Ic:; i.:lo [i’,  C
jurisdiction, lcd to [he dc]ctiori of section 35, tha[ section ccm~~ining aborigin:il
righls.3 Canadiarr wun)cn were conccrncd that ihc gender eqw~lily clause
(.wctiotr 23), gui:ranicting  rights  and frccdrms  equally to male an{i fcma!c
persons, could bc ovcrridcfcn b) scc[ion 33, the lc~islati~:c oitrridc  provi~ion
or “notwithstanding” clause.

Only through the powerful  cr.)mbincd lobby of Canadian worncn  and aborig-
inal peoples in the w eck.s following the 1981 FMC were these righls  ]-ilor~ fully
protcctcd in the ncw cons! ilution  at the Lime of palria(ion. The aboriginal ri.g!)t~
clause \vas rcinscrtcd, and gcncfcr  cqwrlity under section 28 was made frccstund-
ing, and hence prccmincnt  and above fundmrcntal freedoms, (icmocratic  rights
and racial equality. Even then, the word “existing” was placed before the words
“aboriginal and trca[y rights” in Section 35 (those rights to bc rccogrlip.cd and
affirrncd),  a move that cast a shadow over the true meaning of the scclion.

On April 17, 1982, the Con.r[i~[//ion  Ac(, 1982 was proclaimed. and the
Canadian constitution was finally patriated. Three sections of the Act relalcd
directly to aboriginal peoples. Sec(irm 25 guaranteed that the Canadian Charter
of Rights and Freedoms will not

. ..abrogatc or derogate from any aboriginal, treaty or other righu nr frccdums that
pertain to the aboriginal peoples of Canada, including:
(a) any rights or freedoms that have been recognized by the Royal Proclamation
of October 7, 1763; and

3 Romanow,  Whytc and Lccson, op. cit., pp. 212-214. ●
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(b) any rights or frecdorns that may be acquired by the aborigimaf peoples of
Canada by way of land claims settlement.

Section 35 stated that:

(1) The cxis[ing aboriginal and treaty rights of the aboriginal peoples of Canada
are hereby recognized and affiied.

‘1”(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Me 1s
peoples of Canada.

Section 37 provided for the convening of a First Ministers’ Conference on
Aboriginal Constitutional Matters by April 17, 1983,

. ..inchrding the identification and definition of the rights of those peoples to be
included in the Constitution of Canada...

and for the participation of aboriginal peoples’ representatives and delegates
from the two territorial governments in those discussions. The seed of what was
to become the Section 37 constitutional negotiation process was planted here.

The Conference was held in’ March of 1983, and an accord was reached
among the parties on four topicx a process for negotiating the definition of
aboriginal rights; sexual equality of aboriginal persons; consultation on consti-
tutional amendments affecting aboriginal peoples; and the protection of future
and existing land claims settlements. The result was the first amendment to the
newly -patriated constitution. As a result of the 1983 FMC, Section 25 (b) was
amended to read:

(b) any rights or freedoms that now exist by way of land claims agreements or may
be so acquired,

To Section 35, two new subsections were added: one included existing and
future land claims agreements in the definition of “treaty rights”; another
guaranteed aboriginal and treaty rights equally to male and female persons. The
first would have the effect of providing existing and future land claims settle-
ments with the same constitutional protection as treaties. The second would
provide gender equality in aboriginal and treaty rights. Section 35 was amended
to provide for a First Ministers’ Confclcncc  to be convened, including the
participation of reprcscntativcs of the aboriginal peoples of Canada, before any
amendment is made to the constitution (including subsection 91.24, the federal
head of power over “Indians and the lands reserved for Indians”) which dircctl y
affects aboriginal peoples.

Section 37 was amended as well. Reference to the “identification and defi-
nition” of the rights of the aboriginal peoples of Canada, contained in this
section in 1982, was deleted (“conslikrtional  ma[tcrs that directly affect” aborig-
inal peoples took its place). In addition, a provision was inserted that provided
for at least three more First Ministers’ Conferences on Aboriginal Consti  tu-
tional Matters—in 1984, 1985 and 1987. It was clear, even then, Lhat identifying
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and dclining  aboriginal righls,  in a manner acceptable LO both federal and
provincial govcrrrmcnts  and aboriginal peoples, would be a difficult task. This
bccamc  known as the Section 37 process on constitutional rc[orm,  and is [!lc
suhjcct of this study.

I’bus, during dlc period from 1983 to 1987 four First Ministers’ Confcrcnccs
on Aboriginal Constitutional Matters were held. Only the first, in 1983, pro-
duced  an accord and a subsequent constitutional amendment. As (he analysis
will show, to some [his rcprcscntcd “failure”, while to others it was yet another
step along the road 10 mutual accommodation.

From 1984 onward the focus was on aboriginal self-govemmcnl.  To the
extent Lhat lhCre remains a focus in the spring of 1989, it is still lhcrc. The
analysis begins with the assumptions that underlay the negotiations, assump-
tions {hat in part set the framework and determined the bchaviour  of the parties
to lhc negotiations.

8

3 ASSUMMloNS  UNDERLYING TIIE NEGOTIATIONS I

I

Successful negotiations depend upon a range of shared goals and objectives.
These, in turn, rest upon common assumptions regarding the negotiation
process, and upon a broad, mutual framework of analysis. Symbiotic values and
norms are also important, in that they underlie and influence not only the
framework and working assumptions, but also the goals and objectives.

To date, there has been no examination of these matters as they pertained to
the section 37 process regarding aboriginal peoples and constitutional reform.
Since these considerations form the base upon which successful negotiations
are buil[, they arc an ideal starting place for our analysis. The difficulty of
communication among the 17 parties to the negotiations leads one to believe
that the rool of some of the problems could lie here.

Accordingly, the first question in the interviews with participants in the
process dealt with whether aboriginal peoples and governments were operating
on different assumptions and using different frameworks (see Appendices for
interview questions, and for the names of those persons interviewed, all of
whom were directly involved in the negotiations). Almost all respondents
answered in the affirmative with the exception of several federal officials, who
were of the view that assumptions were widtily shared throughout the negotia-
tions. The interviews then went on to explore how those assumptions and
frameworks were different, first examining those of federal and provincial
governments, and second, exploring those of the aboriginal peoples’ organiza-
tions at the negotiation table. As indicated in the responses of some intcr-
viewccs, some of these frameworks changed during the negotiation period.

I Underlying Assumption.. of Federal and Provincial ~o~ernmenk

A frequent response regarding the working assumptions of federal and provin-
cial governments focusscd on the constitutional amendmcnLs of 1982. Many
respondents felt that those sections of the amendment package relating to
aboriginal peoples were not well understood by governments, nor perhaps by
aboriginal peoples. (The package was agreed to at the last minute by First
ftfinistcrs after a very short discussion of its merits.) Elerncnts of the package

9
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were not ~horoughly  discussed, there were few preliminary racclings, and Lherc
was Ii[tle agreement on what [he terms of the amcndmen[  meant. hlany govern-
ments considcrcc! the con]mitmcn[  [o bc narrow in scope, while o[hcrs  inLcr-
prctcd it more widely.

Intcrvicwces  from bo[h governments and aboriginal peoples’ organizations
spoke of governments being “backed into” this commitment, with the result that
the commitment was not strong, and the understanding not deep. (It has been
remarked by some par[icipanls, however, that lhc same could bc said shout the
lead up to [hc Mcech Lake Accord.) Several persons argued that as the section
37 process unfolded some governments bccwnc more commiltcd, S(OMC bccamc
uncommitted, while olhcrs lost interest.

It followed that some rcspomfcnts  were of the view that governments w’crc
back at the ncgotia~ion table only bccausc they were forcc{i  to bc ti]crc hy the
scc:ion 37 corrstitutionai  amendment. This perspective was cchoc[i by respon-
dents from both government ami aborigirmi peopics’  organizations, and felt
most strongiy with rcspcc[  to (I]c [hrcc M(M1 western provinci~l  go~crnmcnts.
These same in[crvicwccs thought tha{. by and Iargc, most govcmmcnts  wcr’c
looking to make only minor concessions, and to minimize icgal and constitu-
tional changes. 1~ was just another policy issue for most,  and the “hurcaucratic
agenda” wm “to gel rid of the problcm”.

A second [hcmc which cmcrgcd rcgtuding the underlying assilmptions  of
fcdcr~l and provincial governments focusscd  on political will. tlnc assumes, in
such a negotiation, that all parties want 10 reach an agrc.cnwnt. AI issue here
was whether or not .govcmmcnts  were negotiating in good Pdi[h.  Opinion was
varied on this matter. Many govcmmcnt  rcsporrdcnts  thoughl  tilat govcmmcnts
were willing to compromise, to negotiate, and to accommodate, al[hough  they
were less certain that the aboriginal peoples’ organizations at the table were
willing to move from their fixed positions. Governments were there to negotiate
in good faith, “to go so far”, but not to reach agreement at any cost. Governments
were cautious, but not unwilling. Everyone wanted to reach agrccmcnt, but on
their own terms. All prcfcrrcd  constitutional recognition and a politicai soiution
to onc dctcrmincd  by lhc courts.

On the other hand, a significant number of respondents from both govern-
ments and aboriginal peoples’ organizations thought that not aIl parties were
seeking agreement, and that there were “spoilers” there from the beginning. For
the most part, this perception was one held by provincial governments, partic-
ularly those in the West. In the view of some interviewees, some governments
“just played out the clock”, while others, secure in the knowledge that there was
no chance of SUCCCSS,  felt free to advocate far-reaching and fundamental
constitutional changes. Some aboriginal respondents saw some provincial
governments as unforthcoming,  wanting to get out of the process as quickly and
with as Iittlc damage as possible.

●
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This view-that governments Iackcd political will—bccarqe stronger alter
aboriginal sell-government bccamc [hc major agenda itcm, ~hd stronger still
following the 1985 First Ministers’ Conference, at which the federal govcm-
mcnt, seven provinces, and two aboriginal peoples’ organizations had tenta-
tively agreed to an amendment package and a political accord. The loss of
interest following the 1985 FMC was explained, in part, by some respondents’
perceptions Lhat the federal government’s interest had shifted to Quebec. (Xhcrs
felt that the entire section 37 process was “a bit unreal” without Quebec’s ftlll
participation. Several respondents from aboriginal peoples’ organizations said
that they dctcc~cd a change in the federal government’s approach in the 1983-84
period. The approach, they argued, became one akin to labour negotiations, in
which klbour and management engage in trade-offs until such time as a deal is
rcachcd.

The ncw approach, in their view, was closely associated with the recent
appointment of Dr. Norman Spector to the position of Sccrctary  to the Cabinc[
Commit[cc  on Federal-Provincial Relations, the federal government’s principal
advisor on constihrtional reform. Dr. Spector had moved to Ottawa from the
Government of British Columbia, where he was involved in very public and
controversial Iabour negotiations. The object of labour-management ncgo[ia-
tions is to reach, through compromise, a common ground (albeit in this case the
common ground was federal-provincial agrccmcnt), with costs being incurred
on both sides. This approach, emphasizing compromise rather than inalienable
rights, was thought to bc inappropriate for the identification and dcfini tion of
aboriginal rights in the constitution.

A third theme which emerged was even more fundamental in character. It
adcfrcsscd the underlying values, philosophies and normative frameworks of [hc
federal and provincial governments. Were these basicaily  “assimiiationist” in

I oricnLltion,  were they “integrationist”, or were they based on a concept of
“CO-CX istcncc”? An assimilationist perspective assumes that aboriginal persons
will bccomc fully a part of the dominant society, and that they will icave their

I traditions and lifestyles behind thcm while adopting “Canadian” values. The
integrationist framework advocates that aboriginal peoples come into the
“mosaic” Canadian mainstream, but while retaining their Ianguagc  and elc-
merrls  of their cuiturc (e.g., perhaps through their own schools). The
co-existence model assumes that aboriginal and non-aboriginal peoples c~n
co-exist as equals within Canada, and that aboriginal peoples can retain their
economic, political and cultural systems. Whi Ic these concepts were not always
directly evident in the negotiations, they noncthclcss  cxcrciscd an enormous
underlying inffucnce.

Pcrspcc[ivcs  on this theme varied widely. Many respondents noted the
pervasive Iibcral democratic norms anti values that underlie Canadian political
cullurc, and how this focus on individual equality diminished lhc lcgi~imacy  of
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group rights, including aboriginal rights. There would be widespread pressure,
it was felt, to have the Charter of Rights and Freedoms apply, without exception,
to aboriginal governments. Some government respondents argued that govern-
ment assumptions were not assimilationist, while some of their colleagues
drought that the policy frameworks of some governments were assimilationist
in orientation. Others were of the view that governments were integrationist in
perspective, for the most part. Respondents from the aboriginal peoples’ organi-
zations noted brief periods of integrationist thinking, but said that government
programs were still operating under the “dead hand of assimilations! thinking”,
since there was as yet, no replacement in government for the assimilationist
framework.

Underlying Assumptions of Aboriginal Peoples’ Organi~ations

In sharp contrast to governments, aboriginal parLies  to the negotiations, accord-
ing to many interviewees from both governments and aboriginal peoples’
organizations, viewed the government commitment in the constitution regard-
ing aboriginal rights in very broad terms,  These initial high expecmtions  were
raised even further when the first FMC held under section 37 (in March of 1983)
produced a constitutional amendment. This led to an expectation, according to
respondents from the aboriginal groups, that an amendment on ahorigin:!l
self-government would  i>e forthcoming in 1987. Abori.gins! peoples sw the

section 37 process as an oppcrrtonity to ratchet up their demands. according to
some, so that they wculd never have to return  LO the pre-section 37 situation.
In tie view r_rf some government respondents, the sccticm 37 !mcess  Nxarne an
“all or nothing” game for aboriginal peoples’ organizations, wherein consti!u-
t.ional reform was seen as “next LO God”, and a way of obtaining, in rwc feli
swoop, “dignity, rights and money”.

This is not to suggest. that the four aboriginal peoples’ organizations shared
identical assumptions. Respondents from both governments and aboriginal
peoples’ organizations were quick to point this out. Nevertheless, it is accurate
to state that the aboriginal parties to the negotiations saw the commitment to
constitutional change in broader terms, that they held higher expectations, and
that they invested more in the process. They were, clearly, the largest stake-
holders in the negotiation, since it was (heir rights that were at issue.

In this overview of broad and general assumptions held by aboriginal
peoples’ organizations, a second common element relates to the objective of
education. Respondents from the aboriginal peoples’ organizations saw the
section 37 process as an opportunity to educate not only govemmcnt  leaders,
but all Canadians. As one interviewee put it, it was an opportunity to “change
the vocabulary of government-aboriginal relations”. Or as Zebedee Nungak  of
the Inuit Committee on National Issues phrased it, it was an opportunity to “do
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constructive damage to the status quo”. It was also an opportunity to learn.
Interviewees from bolh government and aboriginal parties noted that the section
37 process provided aboriginal peoples with an apprenticeship in federal-
provincial relations and Canadian summit politics. It also ex~sed aboriginal
leaders, some of whom were unaccustomed, to direct relations with provincial
governments.

A second theme to emerge regarding the underlying assumptions of aborig-
inal peoples’ organizations focussed  on the perception of unwillingness on the
part of aboriginal parties to the negotiations to negotiate, compromise, and
accommodate. Most government respondents to the interview saw at least some
of the aboriginal parties at the table as unwilling to negotiate. “They were not
there to negotiate”, one said, “but to get their rights, as they defined them,
entrenched in the constitution . . . and rights, as we know, are not negotiable.”
To many government respondents, aboriginal people were not prepared to
define their rights in any particular way. Aboriginal peoples would not move,
they said, from their position on the inherent right of self-government.
Moreover, this position became more enkenchcd, they argued, over time. There
appeared, to government interviewees, to be more good faith among the aborig-
inal parties to the negotiations in 1985 than in 1987. As the 1987 FMC
approached, they said, aboriginal parties became less interested in a “deal”. This
was attributed, in part, to political turmoil in at least one aboriginal organiza-
tion, which forced the leadership to adopt a hard line for the sake of internal
unity.

Other respondents, from both governments and aboriginal peoples’ organi-
zations, disagreed with this analysis. They argued that aboriginal leaders
wanted agreement, and were willing to negotiate and to accommodate, but that
they were fearful of government motives. Aboriginal peoples have already
made an accommodation, some said.

There were also differences of opinion as to the underlying assumptions
among each of the aboriginal peoples’ organizations at the table. Some inter-
viewees described the differences in terms of a “fractured aboriginal position”,
inferring that a common position was to be expected. The Assembly of First
Nations was seen as the least conciliatory and least compromising. They simply
stuck to their position, some said. “Could the AFN have accepted an agreement,
any agreement?” questioned one government respondent. Others noted that the
AFN did move from its fixed position in the negotiations (e.g., on the Aboriginal
Bill of Rights containing 32 items). Respondents from both government and
aboriginal parties noted the broad constituency of the Assembly, with its wide
spectrum of political views, cultures, resources, languages, and regional iden-
tities. In their opinion, this made it too difficult, politically, for the AFN
leadership to agree. In the view of some government respondents, the AFN
leaders were driven to radical positions by Indian “hard liners” as a result. In
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the view of some respondents from aboriginal peoples’ organizations, the AFN narrow and low, while Lhc understanding of most was poor. Aboriginal peoples’

was “not serious” abou~ reaching an agreement, although il saw other useful organizations took a broad view of the commitment in scctirm 37, and had ver!
purposes for the rregotialions,  such as Leaching  Canadians aboul aboriginal and high cxpcc[a[ions  about the oulcomc. [n addition, they pursued objectives, such
treaty rights, or providing a national political pla[form for Indian chiefs. as educating the Canadian public on aboriginal righ[s,  which were clearly of

Irrtcrviewccs  from both government and abori~irml  tmrties to lhc negotiations secondary importance to the governments involved. It remains doubtful that all-.
were of the opinion ihat, among the aboriginal peoples’ organiz.aliens at the parties to the ncgotia[ions  wished to see an agreement reached. Individual and
table, the Native Council of Canada and the Mtlis National Council were more collective rights  clashed, and a mutual framework of analysis failed to e~erge.
willing to negotiate. With the rights of tlic M6tis under question and lacking a One cannot reconcile a framework rooted in compromise, conciliation and
land base they had little to lose and perhaps a great deal to gain. The Inuit accommodation with onc grounded upon inalienable and immutable rights and

Committee on National Issues was often regarded as being “in the middle”. To principles, for which compromise is anathema.
the Inuit,  constitutional reform was one avenue among several on the road to
self-government. If it became blocked, self-govemmcnt  could be pursued
through land claims or (he division of the Northwest Territories (creating a
Nunavut  homeland in the eastern Arctic).

A lhird theme to emerge regarding the assumptions of aboriginal peoples’
organizations relates [o trust ties bctweerr  aboriginal peoples and governments,
or more prcciscly,  the lack thereof. In particulw, government respondents noted
the mistrust of govemmcnt parties to Lhe negotiations by the aboriginal parties.
For example, one such interviewee pointed to the fear that governments wouId
“play with the words” in the constitutional amendmcnl.  This was especially the
case with provincial govcmmcnts.  Some explained this in terms of the !ack of
interaction bctwccn Indians and provincial governments. Provincial govern-
ments did not really “know about Indians” (given the special and constitutional
relationship between Indians and the federal government), and aboriginal
peoples were “used to fighting” provincial governments on such thorny issues
as resource ownership and management.

Finally, what of the underlying values, philosophies and normative frame-
works of the aboriginal organizations at the negotiation table? It cannot be
overemphasized that neither govcrnmen~s  nor aboriginal peoples’ organizations
can be analyzed as onc single bloc. Certainly no aboriginal group advocated an
assimilationist pcrspectivc,  which assumes losing one’s original cuItural iden-
tity. However, some aboriginal groups, such as the Inuit Committee on National
Issues, were of the view that an integrationist approach was the most desirable,
making aboriginal culture and self-government part of the Canadian systcm.
For many Indian First Nations, co-existence was the preferred goal, with the
aboriginal people and the Canadian system existing side by side, presumably
with more limited contact.

Shared goals and objectives, common assumptions, a mutual framework of
analysis, and compatible values and norms—these materials form [he base upon
which successful negotiations are built. The base, in the case of negotiations
surrounding the section 37 process, was weak indeed. Many goals and objec-
tives were not shared. The commitment of several governmcrrts  was both
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4 MAJOR ISSUES I

In this chapter, the key substantive issues that prevented agreement from bcin,g
reached will be identified. This analysis is based on three sources of informa-
tion: the verbatim transcripts from the section 37 First Ministers’ Con fcrenccs
on the Constitution, particularly the 1987 FMC; interviews with persons in-
voIvcd in these negotiations from governments and aboriginal peoples’ organi-
zations; ancl a survey of the Canadian print media in 1987. Allhough  tie
conclusions to bc drawn from these sources often serve to reinforce each other,
it will also bccomc clear that there are differences on the issues themselves and
often in terms of their respective priorities.

When asked in the interview as to the main issues which prevented agreement
from being rcachcd, respondents advanced a plethora of reasoned arguments.
Some of these were prominent in the transcripts and print media, while others
were not. By far the most common rcspmrscs  to this question in the interviews
were “financing” (and the related issue of “federal/provincial rcsponsibili[y”j
and the “inherent right to aboriginal self-government” (also referred to as the
“sovereign” or “prc-existing” vs. “contingent” or “explici~” right to aboriginal
self-government).

At issue in the “inherent right” controversy was whether the right to aborig-
inal self-government was a pre-existing right of aboriginal peoples, and thus
beyond the reach of federal and provincial governments, or whether this right
was onc that must bc recognized by federal and provincial govemmcnts,  the
cxercisc of which is conditional upon their agrccmcnt.  If it were the former, the
right would bc cmbcddcd in the constitution, and aboriginal governments would
bc a constitutionally rccognixcd third order of government in Canada, If it were
the lat[cr, federal and provincial govcrnmcnis would protect the principle of
aboriginal self-government in the constitution, but it would bc given dcfinilion,
or form and substance, through subsequent ncgotia[ions.l

Other responses were also closely associated with these two predominant
answers. For example, with respect to “financing”, there was the issue of [he

1 See, for example, Canada, “Self-Government for Aboriginal
StaLemenl”, OIIawa, 2-3 April 19S5, CIC’S Document S(K-20/009.
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risk of fcdcml government “off-loading” of programs and scrviccs, cspcci:iliy
to provincial and lcrrilorial govcrnrncn Ls: and the assumption of grca[cr
demands for resources on \hc pfirt of aboriginal peoples. There was an assrsmp-
tion, without much foundation on the part of many government ministers and
officials, that aboriginal self-governrnen! would be costly. Cioscly awociir[cd
with the issue of “inherent righl”, there was [hc issue of a “third order ot’
govemmcnt”,  wherein aboriginal govcrnmerrts  would join federal and provin-
cial governments as equals in terms of constitutional recognition and protec-
tion. 11 was fe~ed  by some that this would of necessity diminish federal and
provincial govcmmcnt  powers, and lead to an unworkable federal systcm.

There were some exceptions. A few viewed financial issues as sccrmdary,
and several respondents from aboriginal peoples’ organizations [hou,ght  thw, in
the end, the inherent right was not a problem since it could have been {!calt with
in a preamble to a constitutional amentlmcnt, for example. These are certainly
minority opinions, and are very much at odds with both the substance of [hc
negotiations and Lhc interview findings.

These two broad issues are also well reprcscntcd  in the transcripts and the
print media. In the months preceding the 1987 First Ministers’ Conference,
many articles addressed tbc nature of the right to self-government (“inherent”,
“contingent”, “delegated”, “explicit”, “ pre-existing” and so forth). During [his
period, the federal government kept making rcfcrcnce to municipal govcrnrncnt
as a very Iikcly form of aboriginal self-government. The following quotation
from fc.dcral Indian and Ncrthcrn  AfP~irs  Minister BilI McKnight is rcprc-
scntative.

The Indian leadership doesn’t like the comparison to municipal govemrnerrt,  but
without saying the word, I think that within the existing constitu[iorml  framework
of Canada, that is what we are talking about.
(“Self-government is Objecti”*’c”, Edmon/on  Journal,  January 10, 1987)

At the same time, aboriginal leaders were describing the right  to aboriginal
self-government in different tcrrns.  In response to federal govcrmncnt state-
ments such the one above, the Grand Chief of the Assembly of First Nations,
George Erasmus, argued that delegated authority, such as municipal status, is
unacceptable

. .. because that can be withdrawn at any time. We do not intend to live under those

2

kinds of rules.
(“Goal is Clear, Path to it is Not”, Calgary Herafd, January 7, 1987).2

In his opening address to the 1987 First Ministers’ Conference on Almri!:inal
Constitutional Ma[tcrs,  the Prime Minister focusscd  on this is$uc.

The Gc,tcrllnlmrt of Carrada takes the position that the explicit recognition of (be
right LO :;lxli gina] self-gt)vemment is :In essential prcrcquisi[c. Anyt}ling  Icss. ill
ourj[~dgclllcn[,  w{)I1!cI  he unaccept:iblc to ahoriginnl  or~tini);!timrs  and (I)c pmq>l,,
they represent.
(The Kigh[ }Ionrrurahlc Brian Mulruncy,  Verbatim Transcript of the 1987 First
Ministers’ Conference on Aboriginal Constitutional Mat~ers.  Canadian lnter-
govemmcn[al Cunfcrcncc Sccrctariat, p. 12)

When the federal government tabled its last attempt at a draft constitutional
amendment, at the final session of day two of the 1987 FMC, it was clear that
the nature of the aboriginal right to self-government remained the largest, single
obstacle to agrccmcnt.  As George Erasmus said of the federal draft,

The document makes it very clear that what wc are talking about is a contingent
right . You were not recognizing the pre-existing right, you were creating a righl.
(Verbatim transcript, 1987 First Ministers’ Conference on Aboriginal Constitu-
tional Matters, Canadian Intergovernmental Conference Secretariat, p. 215)

A similar point had been made earlier in the confcrcncc  by then-Premier of
Manitoba IIoward  Pawley.

The right to self-government has never been extinguished either by consent or by
conquest and in any event should now be articulated within the Constitution of
Canada.
(Ibid. p. 93)

Although “financing” was a tnajor issue according to those interviewed, it
rcccivcd much lCSS attention in the media, as WCI1 as in First Minis[crs’
Confcrenccs.  The media did report on an offer that was made at a pre-Fh~C
meeting of aboriginal Icaders arrrf government ministers which was held in
HaliP~x  in January of 1987. The federal government offered to assume the
“lion’s share” of tbc cost of Indian and Inui[ self-government (but not ?vf~tis
self-govcmnlcnt).3  As WCII  as saying that [hc federal government should as-
sume the bulk of Lhc cost of self-governnlcot on rcscrvcs, the O((awa  Citizen
reported, federal Justice Mirristcr  Ray IInatyshyn  committed the federal
government “not to off-load any programmcs for native peoples” onto the
provinces. Hc also committed the govcmmcnt  to trrovidc cmblic services to
native communities at Ievcls comparable to non-native communities, recog-
nized the need to provide more money to finance native self-govcrntncnt
negotiations, and guaran[ccd  that the creation of self-govcming  native com-

It is interesting to note that in the disjunction between “inherent” and “delegated”, munitics would not result in them getting less money from Ottawa than they do
no onc looked outside Canada to other federal systems where it third tier of
govemmcnt  derives its authority from the constitution, and not only by delegation
from senior governments (e.g., Switzerland and local governments in some 3 The ferfcral offer for Inuit self-govemmcnt  was valid for only those Inuit  nor[h of
American states). 60 dcgrccs (i.e., it excluded the Inuit of Quchec and Labrador).
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however, to explore as well those issues which appeared in the, print media bu[
nol in the interviews and transcripts, in addition to those itcrhs which sccmcd
not to have appeared in any of these sources.

A major issue in the print media was the premier of Qudbec’s refusal to
participate in the 1987 First Ministers’ Conference. It rcccivcd scant attention
in the interviews and at the FMC. As Quebec premier Robert Bourassa told
reporters just prior to the conference, I

..,participating in (the First Ministers’) Conference would be illogical and would
give a false impression to the effect that the cons~itutional  issue is settled and that
Quebec cares little about its more fundamental rights.
(“Natives Ask Where Quebec Stands”, Monfreal  Gazelle,  March 25, 1987)

The Prime Minister of Canada was also engaged on this issue during the
conference. “L’absence du QuMrec constitue “un fardeau” ,“ he said. “II est
inconcevablc  de continuer saris Ie Quebec” (“Mulroncy  d~plore  l’absence do
Qut5bec”, Le Droit, le 27 mars 1987). The concern of many aboriginal leaders,
that the Quebec Premier was using the FMC on Aboriginal Constitutional
Matters to further his own constitutional interests, was mentioned only in
passing during the interviews, and was diplomatically avoided during most of
the FMC.

Quebec’s participation in the section 37 process was never full nor fortnal.
Since Quebec had not endorsed the constitutional accord of 1981, and felt
excluded from the Cons[i(u[ion Acl, 1982, the province. had adopted the position
that it would not participate in any process of constitutional reform or Iacc any

Yproposed constitutional amendments before the National Assembly. Quebec
ministers altended meetings during the section 37 process at the urging of the
aboriginal peoples of Quebec, to provide these peoples wilh a rcprcscntative  at
the table. The significance of Quebec’s reluctant and partial rrartici~ation  is

We are persuaded that aboriginal rights need the same protection as all other rights.
We believe aboriginal rights should be enforceable in the courts as any other rights.
(Official Transcript, 1987 FMC, p. 163)

The issue of the M&is and subsection91 (24) of the Cons(i(ution  Act, 1867 fell
into this secondary range as well. The question here was whether the M&is do,
or should fall under exclusive federal jurisdiction, as is the current situation
with Indians and Inuit.  The associated issue of government responsibility for
the M&is, non-status and off-reserve Indians, and appropriate federal and
provincial roles, also emerged. Were these people the responsibility of the
federal government, provincial governments, or both orders of government. The
federal government refusal to acknowledge responsibility aroused considerable
concern among some provinces.

Thus far we have examined the major issues which emerged together in the
interviews, the media coverage, and the verbatim transcripts. It is interesting,
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difficult to gauge: Some saw Quebec as a strong supporter of aboriginal rights,
while others thought that Quebec’s voice, had it been raised, would have had a
distinctly conservative tone. While the Government of Quebec was not very
helpful during the process, it is doubtful that Quebec prevented an accord from
being reached in 1987, More basic issues, dcscribcd earlier in this chap!cr,  were
responsible for that outcome.

Several events oecurrcd in 1987 which could have had a significant effect on
the substantive issues. For the most part, however, they watt Iargcly unrecorded
or unnoticed, Two polls were released on the attitudes of Canadians toward
aboriginal issues, dealing with such matters as self-govcmmcnt  and constitu-
tional reform. Onc poll was conducted for the University of Calgary by Dccima

4 See David C. Hawkes, Negotiating Aboriginal Self-Governmeti:  Development
Surrounding the 1985 First Minislers’ Conference (Kingston: Instilutc  of
Intcrgovcmmcrrtal Rclatimrs, Queen’s University, 1985) p. 16.
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Research. lt was part of a larger series of attitudinal studies underu~kcn  by
sociologist  Rick Pon:ing.  He found [hat a core of 30 per cent of W, IIJIL non-
aboriginrd  Canadians suppcrtcd special ~ons[i~utional  rights fi~r aboriginal
peop!es.  About 50 per cent of the sampie  approved of the explicit recognition
of the right of aboriginal self-government in the constitution. Pon[ing  con-
cluded that there are “... no insurmountable public opinion barriers to real
progress on aboriginal constitutional reform. ”5

A second poll, commissioned by the htuit Committee on h’ational Issues, was
also conducted by Decima in February of 1987.6 It focussed  more explicitly on
aboriginal self-govcmmeitt  and constitutional reform, and found broad public
support for many of the objectives which aboriginal peoples were pursuing. For
example, the overwhelming majo(ity of Canadians surveyed (84 per cent)
believed that it was important for Canada’s political leaders to come to an
agrccmcnt  cn the issue of aboriginal self government, It found that a significant
majority of Canadians (77 per cent) supported placing Lhe right  (o aboriginfil
self-government in the Cmrs;itution.

When asked about the form a self-govemment agre.emcnt mig!~t rake, the
majority of those surveyed felt most comfortable with a model which is flexible.
wherein aboriginal peoples could negotiate for some of the necessary powers
from both municipal and provincial governments. As to the pewcrs  which
aboriginal governments might exercise, the majority supported a significant
array ranging from powers over language and culturiil matters and lhc right to
participate in First Ministers’ Conferences on mutters  which directly affect
aboriginal peoples (supported by 80 per cent) to powers over education, health
and social services, and control ovet hunting and fishing and other rcncwablc
resources on aboriginal lands (not less Lhan 67 per cent), to powers over
subsurface resources, policirig, adrniniswa!ion  of justice, and a voice. in inter-
national offshore fishing negotiations or Canadian sovereignty in the Arctic (a
narrow majority), to the power of aboriginal peoples tc ~x thcmwlvcs  (42 pcr
cent).

Support for pro~ccting the right of aboriginal self-government in the consli-
tu~ion varied  by province. Support was highesl  in Quebec, Alberta and Ontario,
and lowest in Saskatchewan and Manitoba. Even in the provinces with the
lowest endorsement, however, there was majority support.

The lobbying activities of aboriginal groups received scant attention in the
press. An example was a tour of provincial capital cities by the President of the
Native Council of Canada, Louis “Smokey” Bruyere. The NCC was meeting

5 J. Rick Ponting, Proji!es  of Public Opinion on Canadian Natives and Na;ive Issues:
Module /-Constitutional Issues, (Research Unit for Public Policy Studies, Faculty
of Social Sciences, University of Calgary, 1987), p. 49.

6 En[itled “A Sludy  of Canadian Attitudes Toward Aboriginal Self-Govemnlen[”.
●
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with provincial premiers and ministers in an attempt to co!~vince thcm of III(.
wisdom of the NCC’S constitutional reform package. The Assembly of Firsl
Nations also conducted a round of private consultations, while the Inui[ Con-
mittcc on National Issues lobbied constantly. Of the four aboriginal peoples’
organizations involved in the constitutional ncgotkrtions,  only the Assembly of
First Nations was able to make consistently effective and efficient use of the
print media. The Grand Chief of the Assembly, George Erasmus, appkarcd  to
be particularly adept at “grabbing headlines” when the need arose.

Generdlly speaking, the coverage of these matters in the print media was
disappointing. The articles had little depth and concentrated on the positions of
the various parties to the negotiations. There was very little description and
analysis of the issues. When special features were included they tended to focus
on the “plight of native peoples”, or to present a “human interest story”
approach. There were exceptions to this general trend with Le Devoir  and the
Toronto Star providing superior coverage.

Before moving on to examine the efficacy of the section 37 process, a final
matter remains to be addressed in describing the negotiating environment.
Although it is not a substantive issue, respondents were asked if personal
differences among the negotiators (either at the level of leaders or senior
officials) played a role in the material outcome. This question was inserted into
the interview as a result of an interview pre-test  conducted by the author, which
identified this issue as potentially a major factor.

From the interviews it would appear that personal differences did not play
much of a role, and if they did, that they were not an overriding factor. The
majority of respondents, by a two to one margin, were of this view. Of those
who thought that “personalities” played a role, some mentioned the perceived
animosity between AFN Grand Chief George Erasmus and the federal govern-
ment, and between M6tis National Council leader Jim Sinclair and Sas-
katchewan Premier Grant Devine.

It should be noted, as well, that some interviewees believed that “personali-
ties”, in terms of personal friendship and empathy, played a positive role.
Mention was made several times, for example, by both government and aborig-
inal party respondents, of the relationship which developed between both the
M&is National Council and Inuit Committee on National Issues and the Nova
Scotia delegation to the First Ministers’ Conferences. At one point in the process
ICNI delegates donned official Nova Scotia provincial ties to demonstrate the
personal friendship that had been built between delegates from these two
negotiating parties.

With this broad review of the major issues and the assumptions underlying
the negotiations, we are now ready to launch into the retrospective portion of
the analysis. In doing so, we shall examine the past problems in terms of bolh
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process (the section 37 constitutional negotiation process) and substance (the
proposed constitutional amendments on aboriginal self-government).

5 THE PARTICIPANTS’ VIEWS: RETROSPECTIVE 1

A. THE NEGOTIATION PROCESS

Some observers have expressed the opinion that the section 37 negotiation
process itself was to blame for the failure to reach an agreement on constitu-
tional reform, and that a different process would have produced a different (and
also more desirable) result. During the interviews conducted in 1988, this view
was widely held by those involved and those who closely monitored the
negotiation process which led to the apparently successful Meech Lake Accord,
a major event which occurred just one month after the final, unsuccessful First
Ministers’ Conference on Aboriginal Constitutional Matters mandated by sec-
tion 37. Whether these individuals still hold this view, in the wake of consider-
able public criticism of the process leading up to the Accord (particularly on
the absence of public participation), and the difficulties which the Accord 11x
faced in ratification, one can only speculate.

The differences between the two processes were quite remarkable. The
section 37 process was constitutionally mandated, with pre-arranged  First
Ministers’ Conferences, but uncertain objectives. The Meech Lake process was
informal, with no pre-set  meetings, but with clear objectives (the “unfinished
business”, particularly with Quebec, stemming from the “partial accord” on
constitutional patriation and amendment reached in 1981). The section 37
process was characterized by large, multilateral (federal/provincial/aboriginal)
televised conferences of First Ministers, with at times long and unclear agendas.
The Mecch Lake process was characterized by small, bilateral (interProvincial
and federal-provincial) and multilateral meetings held in private, with a limited
agenda. Other contrasts will become clear later in this chapter.

Given this perspective, interviewees were asked if they shared this view (that
the section 37 process itself was to blame). The vast majority of respondents,
by a margin of over two to one, answered in the negative. Section 37, it was
noted, was broad enough to allow many proccsscs.  The onc chosen was adopted
by the parties, and the “players set the rules”. It would have worked, some
argued, if basic assumptions and objectives were different.

Most respondents thought that substantive issues were the major problcm,
and that the basic differences were philosophical in nature. “Tinkering with the
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process” would not have produced agreement. Some thought that the process
“didn’[ help”, that it was cumbersome and ineffective, but that it was not lh~
cause of failure. Others  thought that the process worked well, and that negotia-
tions  such as these simply take more time. Some dcscribcd lhe process as
“great”, since it allowed the Cansdian public to see what was being negoti:l!ed
(as compared to the closed nature of the Meech Lake process). Finally, as
emphasized by several respondents, without this constitutional provision (sec-
tion 37), many provincial govcmmcnts  may not have come to [he ucgotiation
table at all.

Problematic Aspeets  of the Section 37 Process

This is not to say that there were not undesirable aspects to the section 37
process. The next question asked respondents just that-what aspects of the
process did they think were problematic. The reaction was overwhelming, both
in terms of numbers of problems identified, and in terms of the depth and texture
of the responses. They are grouped here in such a way that ihe number of
problems are reduced (i.e., they are aggregated), but that the texture is retained
(i.e., the variation in each grouping is explored),

1.100 Public..

Perhaps the most frequent response focussed upon the public nature of the
process, with all of the First Ministers’ Conferences broadcast live on national
television, and the impact which this had on the negotiations. It encouraged,
some thought, “playing to the audience back home”, and led to speech-making
rather  than to dialogue. In such a situation, governments were not frank, and
aboriginal leaders were limited in whal they could say. There would have been
more candor, it was felt, in private multilateral negotiations ( “You can ‘t make
a deal on T.V...”). This line of thought appears to ignore the many private
meetings of aboriginal leaders and government ministers, as well as those of
officials from federal and provincial governments and aboriginal peoples’
organ izations.1

Because of the highly public nature of the negotiations, it was argued, no
trust ties were formed among the parties to the negotiations, especially between
aboriginal peoples and the governments at the table. There was, as one negoti-
ator phrased it, “no honesty and little communication”. This developed, over

1 For example, at the 1985 First Ministers’ Conference, First Ministers and senior
advisors retreated for a day-long “coffee break”, while at the 1987 FMC, private
sessions were held on rhe second day. h can be argued that the First Ministers’
Conferences were only the tip of an iceberg of consultations. ?
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the course of the process, into mistrust among the parties, in particular betwcc n
provincial governments and aboriginal peoples’ organizations.

2. Too high profile . . .

Closely related to the “too public” problem, and some interviewees s~ggestcd
it as a corollary problcm, was the high profile nature of the negotiation process.
This Icd aboriginal Icaders  to have unrealistic views, some said, and to artifi-
cially raised expectations of the First Ministers’ Conferences. The result,
according to one respondent, was the “high noon stakes” of the First Ministers’
Conferences, and the “one big pow wow syndrome” which aboriginal Ieadcrs
took into the conferences-everything was “on the table” and the sk~es were
extremely high.

3. Rigid liming...

Another frequently mentioned problem was the rigid timing of the FhIC’s.  It
may have been a mistake, some thought, to set up four First Ministers’ Confer-
ences in advance. Who would compromise in 1985, one respondent asked, when
they knew that the negotiations were due to run until 1987? The longer the
process, some argued, the higher the price for governments. The process
dragged on longer than it should have, some said, and some of the pre-scheduled
meetings were either not needed or poorly timed in terms of generating a
successful outcome.

Others commented upon the short time frame of the process. The issues
debated in the Constitutional Accord of 1982 and the Meech Lake Accord of
1987 had long antecedents, reaching back deeades. Why should we expect, it
was asked, to “sign, seal and deliver” aboriginal rights in five years, when most
of the issues in the negotiations were less familiar?

A significant number of respondents believed that progress peaked in 1985,
and that perhaps the absence of an FMC in 1986 produced a letdown. Several
more cynical intcrvicwccs were of the view that progress peaked in 1983 (with
the constitutional amcmfments),  and that the process became a “walk through”
after that time. The record of negotiations, however, does not substantiate the
latter line of reasoning in any way.

4. Too bureaucratic . . .

A comment made frequently by respondents from the aboriginal peoples’
organizations at the table was that the process was too bureaucratic, had [oo
many tiers, and placed too much emphasis on officials ralher than Icadcrs.  In
addition, it was overly legalistic, and placed too high a value on confidentiality.
The rcfcrcncc  here was not to the highly public First hlinistcrs’ Confercnccs,
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but to the process at the level 01’ gowrnmcnl and organization officials, many
of whom had legal training. This led to Icss contact between aboriginal and
non-aboriginal leaders, and to complicity among government officials. In a
sense, they argued, the process bccamc controlled by bureaucrats. According
to this line of reasoning, the instimtiomrl  focus of the federal government’s
Office of Aboriginal Constitutional Affairs (OACA)  was to keep [he prcccss
going rather than to reach agreement.

According to these aboriginal respondents structuring the process in this way
had other implications. As part of the Federal-Provincial Relations Office
(FPRO), OACA naturally focusscd  on federal-provincial relations (it was
staffed largely from within FPRO),  rather than on relations between the Prime
Minister and national aboriginal leaders. In the Working Groups, which were
formed at the outset of the section 37 process, for example, governmcn~  officials
planned to meet with aboriginal Ieadcrs while aboriginal leaders wished to meet
with govemmcnt  ministers (who, in their view, were their real non-aboriginal
counterparts). Moreover, it was argued, FPRO was busy on the Mccch Lake
negotiations during the latter part of the section 37 process. Its mandittc+on-
ffict management of federal-provincial relations—was inappropriate for nego-
tiations involving aboriginal peoples on matters of aboriginal rights. A fttrthcr
implication of structuring the process in this way was that the educational
process which the aboriginal people were undertaking never got [o the politici-
ans, but simply ended with the officials. Since aboriginal peoples placed a high
value on the educational nature of the process this was a significant shortcoming
of such a structure, from their perspective.

These views were not unanimous. One respondent from an aboriginal
peoples’ organization thought thal OACA “made it happen in 1985”, a reference
to its role in drafting amendments and to the near success of the FMC of that
year. Others noted the frequent bilateral meetings of fedcraf government min-
isters with aboriginal leaders, and the several meetings of the Prime hfinistcr
with national aboriginal organizations.

5. Too large . . .

Another frequent complaint was that the process was too Iargc and involved too
many players. Moreover, the many players refused to break down in[o smaller
groups to work on specific issues. The expcricncc  with Working Groups during
the early part of the section 37 process was widely regarded as unsuccessful.
The failure to establish trust tics among the participants meant that the parties
to the negotiations were unwilling to dclcgatc responsibility, however ffcct-
ingly, to other parties.

This situation also Icd participants to bc suspicious of any meeting not
involving all 17 parties to the negotiations. Governments felt that they could

not meet alone, on a bilateral basis, to discuss these matlcrs.  Formal  meetings
among the aboriginal peoples’organizations party to the ne@iations  took pktcc
only during the last fcw years, when “aboriginal summits” were held at kc)
points during the process.

6. Unclear agenda . . .

Some respondents felt [hat agreement on the objectives of the wholclcxercise
had not been reached early on, and that this in effect doomed lhc process. There
were no exploratory discussions. Instead, discussions became political right
away, c.vcn at the level of officials. This was in sharp contrast to the Mccch
Lake process, where, as one respondent said: “bilateral meetings allowed
non-politically charged discussion on discrete topics of interest to your pro-
vince. ”

Not only was the agenda unclear, it was absurdly long, according to several
interviewees, especially early in the negotiations, Again, this was in marked
contrast to the Mcech Lake process, where the agenda was concentrated on five
main issues. (Of course, it was said, Quebec was in a position to determine the
agenda.) The agenda problem was exaccrbatcd,  in the view of several respon-
dents, by the fact that the federal govcmmcnt  had no posilion on many of the
issues, and by the reluctance of some aboriginal organizations to limit the
agenda to self-govcrnmmrt.

7. h4eech  Lake comparison,..

It has already become evident that many comparisons were made between the
Mccch Lake process and the section 37 process. Although this subject rcccivcs
more cxtcndcd  treatment later (SCC  Chapter 7), it is discussed here also because
many respondents cited it in commenting upon the problematic aspects of the
scctirrn 37 constitutional negotiation process.

Most of those who drew the ccrmparison felt that the Mccch Lake process
would not have worked, or would not work now, on aboriginal constitutional
matters, In the Mccch Lake Accord proccw,  they said, you could get a deal aI
the tahlc. Thi~ was not true in the section 37 ncg[)tia[ions,  Those in the room,
especially [hc aboriginal Icadcrs,  could no! m:ll:c a deal. They did not have the
rnanda(c from their people to do so, it was argucrf. Others saw [hc same
phenomenon in a different light. The Mccch Lake process would not work, [hey
said, bccausc the aboriginal peoples’ representatives at the table “were not
willing to give up anything”; there was no quidpro quo for compromises on the
govcmment  side. Instead, they argued, aboriginal Icadcrs  were engaged in
“ratchet diplomacy”, with each concession made by grwcrnmcnts bccom ing a
new “floor” for negotiations—the result., a ratchctting up of the “bo[toln Ii nr”,
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Some were. of [hc view Lha[ [hc problem was in Lhc inability to disaggrcga[c
Lbc aboriginal pcrsplcs’ organizations involved in the negotiations. If ncgotia-
UOIIS had been carried on scpara[cly  with each of tbc aboriginal parties, pcrh~ps
agreement could have been reached, for example, with the Inuit.

Another comparison had to do with the nature of the parties to the ncgotia-
[iorrs. In the Mccch Lake Accord process, Quebec was seen by the other parties
to the negotiations as an equal. In section 37, some governments saw the
aboriginal peoples not as equals, but as simply other “interest groups”.

Nor did the section 37 process focus on basic elements or principles, such as
the five principles outlined by Quebec during the Meech Lake process. 1[ was
pointed out, however, that several attempts were made to do so during the
section 37 process, such as the “essential elements” approach of the M6tis
National Council. Related to Lhis comparison was that of the short agendas for
Mcech Lake and [hc initial long ones for section 37.

Negotiations in the section 37 process came to focus on one topic, aboriginal
self-government (although only one topic, it engaged a large number of issues).
In the Mcech Lake process there was a wider range of topics. This is ncccssary,
some respondents said, so that the negotiations are “positive sum” rather than
“zero sum”, and hence everyone can “win. ” As we shall see later, however, there
were some who felt that the Mcech Lake negotiations threw the negotiations
on aboriginal self-government “off track”, by diverting tie interest of tie
federal and provincial governments away from aboriginal constitutional mat-
ters.

And finally, there were those who thought that neither the Mccch Lake nor
the section 37 processes were appropriate for pursuing constitutional reform.
Both were examples of “executive federalism”, and were inherently an-
tidemocratic in nature. Rather than use the First Ministers’ Conference as a
mechanism, some respondents advocated more participatory and non-partisan
institutions, such as a constituent assembly.2

2 Several respondents describcct a system in which Canada’s brightest, most
prominent, and most thoughtful citi&rs  would run for a seat in a constituent
assembly, which would have the task of shaping a reformed constitution for Canada.
The process would be long (up to ten years), and would be based upon a significant
research effort. This was felt to be preferable to leaving the important work of
constitutional reform to ordinary members of parliament and legislatures, who, of
political necessity, adopt a much shorter time frame and reach more expedient
decisions. Although the feasibility of such an approach has not been seriously
examined, these respondents did not hold out much hope in this regard.
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8. Minis(ers

Some of the problems with the section 37 process centred Wound  the subject
of govcmmcnt  ministers, according to several respondents. The change of
govcmment ministers, particularly at the federal level, was one such difficulty.
Given the long “learning curve” in this ficId, it was felt that it took some time
to get ministers “up to speed”. ReIativcly frequent changes in ministers made
this learning-and rctcaming—process  all the more difficult. Other respon-
dents commented upon the ability of federal ministers to chair mee[ings, which
some regarded as inadequate at times, while others commcntcd upon the
sporadic strains bctwccn the chair and aboriginal leaders. Linked to this cri-

I
tique, in the view of some negotiators, was the lack of federal leadership
throughout the negotiations. The federal government saw itself, or chose to
portsay  itself as the impartial chairperson during the negotiations, leaving the
leadership role to others. In doing so, the federal government failed to live Up
to the obligations of its trust responsibility to aboriginal peoples.

9. Analyses of (he Process,..

Finally, some additional and rather interesting, insightful and provocative
analyses emerged as to why the section 37 process was problematic. Onc
respondent noted that all provinces had the same weight in the negotiations,
regardless of the degree to which their jurisdictions would be affcctcd by the
outcome. British Columbia, Saskatchewan and Alberta, which would arguably
be the most affected, had no more say in the matter than Prince Edward Island
and Ncw Brunswick, where the impact would bc less significant. A comparison
was made, in the intergovernmental arena, to the issue of domestic oil pricing
negotiations. Until the early 1970s, all First Ministers were involved in nego-
tiations on the domestic price of Canadian oil. Since the producing provinces
(British Columbia, Alberta and Saskatchewan) were consistently outnumbered
in the tncctings by oil consuming provinces, the negotiations tended to bc
rancorous and the decisions unacceptable to the producing provinces. Wbcn the

I format changed, and the oiI pricing negotiations were c~nductcd bctwccn the
federal government and the producing provinces, the outcomes appeared to be

/ more acccptablc,  while at the same time rcprcscn[ing the interests of both
producers and consumers. How this approach might bc applied to the issue of
aboriginal constitutional mat[crs  was left unsaid. What is clear, however, is that
the everrtuat  outcome of these negotiations will affect some jurisdictions much
more than o[hcrs,  and that some considerable thought should bc given to this
matter,

Anotbcr  respondent’s analysis focusscd on the incentive for resolution in this
area. The section 37 process provided no built-in incentive for resolution of
aboriginal constitutional matters. Perhaps a federal fund should bc cstablishrd,
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the interviewee spcculaIcd, for the devclopmcn[  of aboriginal self-government.
Those provinces which first opted into the constitutional amcrrdmcnt  on self-
govcmment would have the first opportunity at these limited federal funds, thus
providing an incenLive for provincial governments to seek an accommodation.
Such an arrangement would also pose several problems. It would be offensive,
in spirit at least, to the growing constitutional concept of’ cquali[y of treatment.
It would  be unfair to aboriginal peoples who Iivcd in provinces, the govcrn-
merrts of which refused to op[ in. Moreover, as federal funding dried up, such
an approach would become a disincentive for some provinces, doing little to
assist the cause of aboriginal peoples.

Finally, another analysis worth noting concerned the matter of public sup-
port. There was a lack of appreciation, by all parties to the negotiations, that
Canadians in general must support constitutional change. It is not enough to
convince the 17 parties to the negotiations; the 17 parties in turn must convince
the general public that what they are pursuing is of value to all Carmdians,  and
that ~hcy have a st.akc in the outcome of those negotiations.

B. THE CONSTITUTIONAL AMENDMENT

As discussed earlier (Chapter 4), the difficulties in aboriginal constitutional
reform went beyond process. These more substantive concerns focussed on [he
debates surrounding the various proposals for a constitutional amendment on
aboriginal self-govemmcnt.

Since one of the objectives of the research was to examine ways for bridging
the barriers to achieve a constitutional amendment, the interviews canvassed
opinion for new suggestions in this regard. Over a year had passed since the
section 37 negotiations ended. The respondents were asked, looking back, if
they had reached any conclusions as to how agreement on an amendment might
have been achieved.

The immediate reaction of several respondents was negative. While a fcw
simply said that they had no ncw suggestions, others thought that it was
premature to rcoperr discussions on constitutional matters, “We weren’t ready
for an FMC in 1987, and we aren’t ready to rc-open now . . . pcrfraps  in five or
tcn years”, was onc reply. Another intcrvicwce speculated that “... we arc not
likely to have an amcndmcru on self-government for 20 years.” According to
one respondent, the expectations of aboriginal peoples arc still too high, and
those of governments too low.

Most respondents, however, had more positive suggestions. Some of these
dealt with the nature of the agenda for the negotiations. A fcw rcspondcrrts,  all
of them govcmmcnt  officials, felt that it was a big rnistakc  to move to onc
agenda itcm—aboriginal  self-government. This crcatcd an undue foc us on
symbols, in their view. Others bclicvcd dlat justifiability was a major impedi-

ment, and that chances for success would have improved greatly if there was
no potential role for the courts in the negotiation of self-government agreements
in the proposed amendments. Another view was that both “sides” had to move:
governments had to join issue on financing, and aboriginal peoples had to join
issue on rights.

As has been noted, however, some of the barriers were not even on the
agenda. Provincial governments were wary of federal “cutbacks”, and ‘offloadi-
ng” of federal programs and services to provincial governments. This lack of
trust between federal and provincial governments, suggested one official, must
be overcome in order for the gap to be bridged.

Many of the suggestions focussed  on the issue of the inherent right to
aboriginal self-government, or the “sovereignty issue”, as it was referred to.
Some government officials thought that aboriginal peoples’ organizations---
would have to move from their basic position on the inherent right, in order for
negotiations to be fruitful. As one observer put it, most governments thought
that the aboriginal peoples “were kidding” on the sovereignty issue, and that it
was just a hard line negotiating tactic.

For several respondents from the aboriginal peoples’ organizations the op-
posite case was true. They saw as a major barrier the fact that governments,
particularly the federal government, were not prepared to move on the
sovereignty issue, and to recognize a pre-existing  legal authority still held by
aboriginal peoples in Canada. To them progress peaked with the Nova Scotia
“rolling” draft amendment #4, tabled on March 4, 1987.3 It proposed, first, to
recognize and affirm “the right of self-government, within the Canadian fed-
eration, of the aboriginal peoples of Canada”, so as not to “derogate from any
claims which the aboriginal peoples may have to an inherent right of sclf-
govcmmcnt  recognized and affirmed as an existing right” in the constitution.
Second, the scope and effect of the right was to bc dcpendcrrt  upon an agrccrncnt
being rcachcd by the appropriate parties, who were to negotiate in good faith,
on such subjects as jurisdiction, powers, land, resources, funding, preservation
and enhancement of language and culture, and equity of access. The “realiza-
tion” of the right, therefore, was contingent upon negotiated agrccmcnt, these
negotiations to be initiated at the request of aboriginal peoples, and rccoursc  to
the courts afforded should negotiations not procccd in good faith. Third, [he
negotiations on self-govcmmcnt agreements were not to diminish any existing
benefits of aboriginal peoples. Fourth, the rights set out in self-government
agrccmcnts  were to be protcctcd in the constitution as are existing and future
t.rca[ics and land-claims agreements. A fifth clcmcnt  was a non-dcroga[ion
clause, while a sixth and final clause was to commit the federal government to
“the principle that aboriginal governments should have sufficient rcvcnucs to

3 Nova Scotia Rolling Ihf[ #4, CICS document number 840-440/009.
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provide lCVCIS of public services to the aboriginal peoples of Canada reasonably
comparable to the levels of public services provided to the non-aboriginal
peoples of Canada.” The import  of the final clause, aside from the obvious
equality principle, was to attempt 10 place the financial burden for these
initiatives squarely upon the shoulders of the federal government.

Perhaps even more important than the degree of progress achieved on
recognizing the existing rights 10 self-government, was the amount of agree-
ment among inLcrvicwccs from both governments and aboriginal peoples’
organizations regarding Lhc form of a constitutional amendment. A significant
number of respondents suggested, as a way to bridge the gap on a cons[imtional
amendment, the “silent right” approach first put forward by the Inuil Cornmittcc
on National Issues and the Assembly of First Nations. Essentially, this would
set aside the issue of inherent right, leaving the nature of the right to sclf-
govemment out of the amendment. The amendment would provide for the
negotiation of self-government agreements, and for their constitutional protec-
tion once agreed to. Since the foeus of this approach is on the process of
negotiating self-government agreements, the commitment to negotiate such
agreements would require constitutional expression. The aboriginal peoples
might regard the ensuing agreements as coming from their inherent right or
“internal sovereignty”, while governments might scc them as coming from their
“recognition” of aboriginal rights or their “delegation” of federal and provincial
government powers. Each party could take away their own interpretation of the
agreement, while the constitutional amendment remained silent on the nature
of the right to aboriginal self-government.

Some of the barriers had little to do with the substantive issues emerging
from the negotiations. Respondents from both governments and aboriginal
peoples’ organizations saw public opinion or perceived public reaction to a
constitutional amendment on aboriginal self-govemment as a major concern.
There was a fear of “white backlash”, especially in western Canada, some said.
For others, the sovereignty question was not so much the major issue as it was
a proxy for the”... racism which is rampant across Canada.” Aboriginal peoples
must learn how to harness public opinion which is in their favour,  concluded
one respondent.

Finally, some of the suggestions for bridging the gap in terms of a constitu-
tional amendment came back to the subject of the negotiation process. One
negotiator thought that the parallel process of trilateral discussions at the
provincial Ievcl (federal-provincial aboriginal) on self-government, held
during the section 37 process, weakened the resolve in terms of a constitutional
amendment. If aboriginal seIf-government could be achieved without a consti-
tutional amendment, why was an amendment so important? Another respon-
dent suggested a “Mccch Lake technique” for bridging the gap. Put 17 people
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(the “politicians’’--First Minis[crs  and national aboriginal leaders) in a room [o
make the i[litial agrc.cment. Of course, federal govcrnmcn;  kupport would i~~
nec.cssary, it was added. In no circumstances, suggested onc crfficiol, should wc
go back to anything like the section  37 process.

Fronl the analysis of lhc rctrospccLivc views of [he participants, i[ is cvidcllt
that significant! problems existed in both !he substance. and form of the section
37 constitutional negotiations. It is clear, now, that both public an privated

mcclings arc required in such ncgoliutions. It is also evident thal a combinatio:i
of bilateral, tril:llcral and multilateral formats must be used. Without t!~csc,
\vorking  gioups cannot bc formed, nor can trust tics among ministers and
officials be established. IL is :Ilso Iikcly the case, with the benefit of hin[isighi,
that the rigid timing of the First Nlinis[crs’ Confcrcnccs  W2S a mistake. This is
not to say tl~.tt Lhcrc  was no rmcd for a constitute onally-mandalc(l  pr(.wci:,. On
the contrary, without the constitutional commitrncnt, the FMC’S rnighi. never
have been Ilcld. It wcmlci seem, as WC1l,  tha! negotiators should have cxamincci
more clowly the silent right approach to a consti:]otional amcndmcnl, ?in(c
support was m~rc widespread thmr many negotiators had assumed.

In the follo’.ving chapter, the participants look to the future. In doing so. they
examine how the negotiation process might be restructured so as to be rnorc
efficacious, and what approaches might be the most promising in terms of
achieving a constitutional amendment.
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6 TIIE PARTICIPANTS’ VIEWS: PROSPIXXIVE I

A. THE NEGOTIATION PROCESS

If and when constitutional negotiations begin anew, how could the process be
designed to be more effective? If you were to “do it again”, interviewees were
asked, what changes do you think should be made to the process? The next
section examines the various suggested changes in design parameters.

Designing a New Negotiation Process

Just as the number of comments on the problematic aspects of the section 37
process was overwhelming, so too were the suggestions as to how to improve
the negotiation process, only more so. Again, the responses are grouped in such
a way that the number of suggestions are reduced (i.e., they are aggregated),
but that the texture is retained (i.e., the variation in each grouping is explored).
In total, close to one hundred design suggestions were advanced. As shall be
seen, many of these were not compatible, and a significant number of them
proposed courses of action which ran in opposite directions. What is a design
flaw to one negotiator may be an essential part of the negotiation process to
another. And as shall be seen, this often depends upon which side of the table
one sits.

1. More Meech Lake comparisons . . .

In addressing the design of a new negotiation process, many respondents
compared the section 37 process to the Meech Lake process. While many of
these persons thought that the Meech L.akc process “wouldn’t work” (“the boys
getting together...”), at the same time they also saw design elements in the
Mccch Lake process thal could usefully bc incorporated in[o a ncw negotiation
process on aboriginal constitutional matters.

Some thought that it was fruitless to begin a ncw process until views have
changed. An accord was reached on Meech Lake, they said, because Quebec’s
position on the constitution had changed. For negotiations to be successful in

●
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this cwrlcxl, several argued, aboriginal peoples wwuld  have to “movc  from Lhcir
position  on the inherent right to aboriginal self-govcrnmcn~.”

In the Mccch Lake process, there was a narrow and distinct agenda, with
agreed objectives. There was an agreed set of principles, which the Govcmmcnt
of Quebec had outlined “with sufllcicrrt  vagtrcness” (for purposes of negotia-
tion), commcmcd  one official. Perhaps the aboriginal peoples’ orgitnizations
should develop a statement of five principles similar in form, if not in conlent,
to that of Quebec. Others thought that this was an unlikely development. While
Quebec was able 10 [ake the Icad in the Meech Lake process, aboriginal groups
cannot lead in this process, it was suggested, since they are not homogeneous
(nor, it should be added, do they have the political strength under the existing
systcm of constitutional change that Quebec possesses). It was also suggested
that, since the stakes arc higher for aboriginal peoples in these negotiations (it
is the rights of aboriginal peoples which are at stake, rather than the rights of
non-aboriginal Canadians), it is more difficult for their leaders to “negotiate a
deaf”.

There is need for a common understanding among afl parties of what is under
discussion. If it is sovereignty, one interviewee noted, then we must focus on
its scope and parameters. The view is wide] y held that there is need of an agreed
upon agenda with some prwision.

A number of responders felt that, as in the Mecch Lake process, there should
bc more bilateral meetings on aboriginal constitutional matters, followed by
multilateral meetings. Several persons suggested that representatives from the
aboriginal peoples’ organizations should go on a bilateral tour of provincial
capitals, followed some time Iatcr by representatives of the federal government.
This technique was employed by Quebec Minister of Canadian Inter-
governmental Affairs, Gil R4millard and federal Minister of State for Fedcral-
Provincial Relations Lowell Murray, at the outset of the Meech Lake
negotiations. One observer suggested a process “one half way between Meech
Lake and section 37”.

As was the case in the Meech Lake negotiations, it was thought that nego-
tiations should remain low key with most of the work behind the scenes, in the
view of several interviewees. An “escape hatch” should be built in as well, so
that a First Ministers’ Conference can be postponed or negotiations can be
stopped if failure is looming, some argued. Negotiations should only “go
public” when there is a strong basis of support for an accord. A similar technique
was used in the Meech Lake process, wherein parties agreed not to proceed to
a FirsL Ministers’ Conference unless there were good prospects for agreement.
There is an apparent contradiction between this sentiment and the view, also
widely held, that negotiations on aboriginal constitutional matters cannot be as
secret as those of the Meech Lake process. This is a subject which we shalI
return  to shortly.

●

Finally, it was ncrtcd [haL in the Mccch [.ake process t!wrp  was political u ill.
while in t.i]c sc(tion ?? process the federal government wasmot prepared [o usc
i[s lcvcragc. H{w{~\ cr, c~thcrs  argued ti~;~t the federal govcmmcnt  canrro[ be the
advocate of a particular process or skl:clncnt of principlcs~  As was the case in
the Mccch Lake process, when Quebec minister Gil Rt5mi11ard  oudincd  h]s
government’s fi~ e principles at a weekend confererwc  in hlont Gabriel, the
irnpchrs  mus[ come from the parties most desiring constitutional chzn~c (in tho[
instance, Lhc Govcmmcrrt  of Quebec).

2. More p;iblic,. .l)li)~t? private ...

A major cousidcration  in designing a ncw prcccss  will focus on how open it
will be. Alihtjugh  ~hc.rc are a significant ntm~??cr of respondents who prcfcrrct!
a ICSS  public  and :norc closed process (“OUI of tllc limelight, check by jowl”.
wilh “less  spcec!making”), most favourcd  a more open and public process,
cspccia]ly those from aboriginal pcc,plcs’ organ i~,:i[ions. Tl?e view was widcl}
held that more public cduca[ion  and discussion would bc helpful.

The public and [’lcviscd nature of the scc~ion 37 process was im~ort.anl to
aboriginal peoples. According to observers from aboriginal peoples’ Orga.ni~a-
tions, this scrvc[l  two purposes: (1) to pul pressure on governments; awl (2) m
frclp to cducalc Carmdians  as to the issues. It was frequently assumc{i  that if
Canadiarls knew rnorc about the issrrcs involved, then tt!ey would sui)port  the
positions of tht! aboriginal peoples. AiihcL,gil Lhcrc  is no Ilrrn c~idcllcc 10
sUp~J(>r~ this contention: the somewhdt  unque:;iioned  faith in education appears
to be no! witho~!t  foundation. The survey data rcpo:tcd in Chapmr  4 suggest duIt
Canadians zrc, at the very least, sympathetically prcxfisposcd  to the plight of
aboriginal peoples and suggest that a significant proportion, if not an absoiutc
majority, suI!poII placing tile right !O aboriginal self.go~crnnlcill in the c:lns~i -
lution,

Scvcrai govcmrncnt  officials thought that the greater need was for poiitical
debate, not public education. To this end, it was suggested that there should be
parailcl i>rivatc rncclings  to the pubiic  meetings which arc held.

3. .%-laiier .. .

No one advocated a larger process, invoiving more piayers. Several respondents
suggested a smaller process, cr the usc of smaller group settings. A [ypical
suggestion was to have meetings involving three persons from each dclcga[ion,
and to inclrrdc bolt] government ministers and officials in such meetings.
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4. More third party involvement . . .

Many respondents felt that more research was required, and that a better
information base was needed for the negotiations. Some proposed that this
research be conducted by a third party and monitored by the parties to the
aboriginal constitutional negotiations. A few suggested a “think tank” spon-
sored by an organization independent of the negotiations.

Others advocated the usc of a third party mediator. The Indian Commission
of Ontario was cited in this regard. The Commission was established by
complementary federal and provincial orders in council, and is designed to
assist Canada, Ontario and First Nations in Ontario to identify, clarify, negotiate
and resolve issues of mutual concern. The Commission is an independent and
neutral body, and has assisted in negotiations on such matters as land claims,
resource management, policing and education. t

With a bigger role given to a mediator, as well as to researchers, prospects
would improve, it was argued. Another idea which emerged in this search for
“a neutral body to get the actors together” was that of a jointly-sponsored
commission or inquiry that would travel across the country to receive the views
of Canadians.

5. How to begin anew...

Many suggestions were offered as to how negotiations should begin anew,
should this opportunity present itself. One proposal was that the Ieadcrs  of the
four national aboriginal peoples’ organizations should first meet with the Prime
Minister to start the process. Another response, also from an official from an
aboriginal organization, was to have the politicians first decide how the process
is to be structured, as well as the basic principles of the negotiation.

Other respondents, notably govcmment  officials, thought that negotiations
should begin among governments alone, particularly on the thorny topic of
federal/provincial responsibility for aboriginal peoples. Other govemmcnt  re-
spondents  thought that “we should throw the ball to the aboriginal peoples”. It
is important that the aboriginal parties to the negotiations reach agrccmcnt
among themselves first. Otherwise, the argument goes, agreement cannot bc
reached among the 17 parties.

It was suggested that Parliament alone might take the initiative and, with
all-party support (and presumably the support of aboriginal peoples), propose
legislation with respect to aboriginal self-government.

1 For further information, see Aboriginal Righ(s in Canada;  An Agenda for Action
(Ottawa: Canadian Bar Association, August  1988) p. 75.
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Yet another icica was to have the “on side” governments and the aboriginal
peoples’ organizations develop a draft amendment. If the pr~css  is rcrwwcd,
the exercise 01 drafting constitutional amendments should begin sooner.

A number of rcspondcn~s thought Lhat while there should be agreement on
objectives early on, negotiations should procccd to address practical problems
on a sector-by-sector basis (e.g., education).

Many of these suggestions have some merit. Should negotiations berc~cwcd,
it would bc useful for the Prime Minister to meet wilh the leaders of the
aboriginal peoples’ organizations to define objectives. It is perhaps obvious that
the aboriginal Icadcrs should meet early on to pursue common interests.

It might bc Icss helpful for negotiations to begin among governments alone,
as this would not assist in the building of tnst ties. It might be premature to
suggest that Parliament take the initiative, or to suggest that negotiations
proceed on a sector-by-sector basis.

6. Reorganizing the process..

Many suggestions were made regarding how to restructure the process. A fcw
observers thought that more emphasis should be placed on the provincial Icvel,
and lCSS on the national level. Regional discussions, some thought, would
improve the “comfort level” in the provinces. In keeping with this Iinc of
thinking, some suggested “getting self-government on the ground first”, and
then protecting it in the constitution, a reference to the “bottom up” approach
to implementing aboriginal self-government. Also along this line, several
interviewees spoke of the need for more models or examples of self-government
before constitutional negotiations recommence. Community-based discussion
is required, it was argued, to build consensus among the aboriginal peoples.

It was suggested that a process similar to the one employed by the CCMC
(Continuing Committee of Ministers on the Constitution) during the late 1970s
and early 80s be used. A continuing committcc  of ministers or equivalents from
all 17 parties could commission and receive reports, act as a clearing house,
provide for ministerial monitoring of the process, and so forth. This suggestion
assumes that the “best efforts drafts” which would be produced would not bc
ignored by First Ministers, as they were in the case of the CChlC in 1980.

Several respondents advocated the idcntifica[ion  of working groups, involv-
ing federal, provincial and aboriginal participation (although not all 17 delega-
tions need to be rcprcscntcd on each group). One suggestion was that these bc
structured by aboriginal peoples (that is, Inuit, Status Indidn, M&lis, Non-S  L~tus
Indian).

Closcl y linked to this was a focus on “proper staff work”, and the correct
place for such work in the process. In tcmls of phtising,  this means [hat staff
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work takes place at Lhe officials’ level before going to ministers, and that
ministers [hen decide when it goes before First Ministers.

Finally, the valrm of [he aboriginal summit  (a m~ting of the lc~dcrs  of [he
four national aboriginal peoples’ organizations party to the sec:ion 37 negotia-
tions) was brought into question, While some thought that it should be rcmincd,
and that it helped aboriginal peoples develop consensus positions, olhcrs
thought the Assembly of First Nations controlled the summits, reflecting the
federal government preoccupation with Status  Indians and their organization
(the Assembly).

7. 7hrting...

On the subiect of the liming of a new process, some observers thought that the
former sec~ion 37 process ~as fine, but that progress simply took more time,
and hcncc the process should be longer. Others thought exactly the opposite;
that is, negotiations should take place over a shorter period of time. A time line
is necessary, they argued, in order to “focus the mind”, as was the case during
the negotiations in 1982-83. Yet others were of the view that there should be no
“lifespan” imposed on the process. Given the substantive differences around
the table, it would seem unlikely that a shorter negotiation period would be
successful.

It should be noted, while on this subject of timing, that many respondents
were wary of when a ncw process should begin. A large number of government
officials thought that a few years should pass before beginning anew. This
would allow enough time to get some answers from the courts and to implement
different models and examples of aboriginal self-government.

8. Meetings . . .

Views on the frequency, type and number of meetings in a new process were
mixed. Some advocated fewer meetings overall. Some argued for more minis-
terial meetings, but fewer meetings of senior officials, as these were regarded
as less helpful. On the topic of First Ministers’ Conferences, some respondents
thought that there should be more, others thal there should be fewer, Another
view was that FMC’S should be mandatory, although it is not ncccss,ary to have
one each year. It would seem that the number of meetings is perhaps only of
limited importance, assuming that some take place, and that they include senior
government ministers.

9. More infortnal..

Many rcsponden[s  expressed the opinion that wry new process should be more
informal, and allow opportunities for the players to meet one another in less
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structured situations. This would “sensitize” the negotiators to the views of ili(
ether i]artics  and assist in the building of trust tics among t~$m.

Other issues.

In discussing the rationale for the dcsig,n  of a ncw process, several cornmcnts
were made which bear repeating here. First, a significant number of [he
negotiators think that either there is no need for a further approach (as~dc from
the scctiml  37 process). or that there is no better process ~han he section 37
process just completed. Second, although they regarded it as not politically
markcublc  in Canada, several rcspon{!cots  considered the cstablishrncnt of a
constituent aswmhly as the nlost thoughtful way to procccd  on such an impor-
tant subject.

Finally, the view was expressed that there must be built into a new process
some incentives for resolving these issues, either at the multilateral national
Icvcl or at the bilateral or trilateral provincial or regional level. One inccnlivc,
as srrggcsted  ii] the last chapter, cou!d be financial.

B. THE CONSTITUTIONAL AMENDMENT

A completely redesigned process, however attractive, cannot be cffcctivc
without .substarrcc.  A constitutional reform process is crcatcd in order to produce
a constitlltional amendment. In exploring ncw opportunities, then, it is impor-
tant that we examine the most propitious possibilities in this rc.gard. Intcr-
vicwecs  were asked, if negotiations were to reopen, what they thought the mcst
promising approach might be (to achieving a cons[itu!ional  amcndmenL).

A large number of respondents from govcrrmwli[s  did not think ;hal the
cons[ilutional negotiations should be restarted, as was reported earlier. For
some, this was because “WC need to get a fcw court cases under our belt”, while
for others i[ was required in order to gain some experience with different models
of aboriginal self-govcrmncnt. Some, ihough,  based Lhis view on their opinion
that there was no likelihood of reaching agreement at this time, and that t.here
was no promising approach to a con$litutional amcndrncnt. Although this
pcssirnis[ic  outlook was more common among government respondents, some
intcrvicwccs  from aboriginal peoples’ organizations also expressed this senti-
ment, albeit perhaps for different reasons. Sornc of them ~hought that no
amendment would be achicvcd until lhe federal government changes. The
problem, as tfrcy saw it, was (he election of a Progrcssi  vc Conscrvati  vc regime
in 1984. These respondents saw the Mulroncy  govcrnrncnt  as basically unsym-
pathetic toward aboriginal peoples, based on their experience over the past four
years. Since the interviews were conducted prior to the 1988 federal general
election, its outcome must not be encouraging for these individuals.
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Many respondents were more optimistic. One theme which emerged from
their suggestions focusscd  on the subject  of the cmrslitutional  amendment. Most
thought that it would be a mistake to return to the 1983 agenda, wilh its 13
items. Attention should be concentrated on aboriginal self-govcmmcn[ (as
opposed to other rights such as language, land, treaties, etc.), since it is most
workable. More work has been done on the subject of aboriginal
self-government, and significant progress toward understanding has been
achieved, Iklost  respondents, from both govcmment  and aboriginal parties,
thought that a new process should start with a self-govemmcnt amendment (or
“internal self-determination”, as one aboriginal interviewee described it).

Others, including government officials, thought that it would be helpful if
governments revealed their agendas early in the process (“we can only go so
far”). In this regard, it was suggested that the subject of federal-provincial
financing should also be high on the agenda should negotiations reopen.

A second theme focussed on what has been termed the “bottom up” approach.
Many govcmmcnt respondents were of the view that negotiations on aboriginal
self-government should begin at the local Icvcl, using a regional trilateral
avenue. Local, regional or provincial self-govcmment agreements could be
negotiated outside the national constitutional process. After seeing these in
operation for a few years, consideration could then bc turned to providing
constitutional protection, should the aboriginal parties to these agreements feel
uncertain as to (heir security. The example of the Sccheh self-grrvernmcnt
agreement and legislation was frequently cited in this regard. A fcw suggested
that negotiations at the Ioeal level should be sectoral in nature, such as the
hospital agreement bctwccn the Government of Quebec and the Kahnawake
government.

A third theme was on the substance of a constitutional amendment on
aboriginal self-government. Some respondents thought that the most promising
approach was to build on an existing proposal. Several thought that the federal
or Saskatchewan governments’ proposed amendments from the 1985 First
Ministers’ Conference were an appropriate starting point. The federal draft
amendment of 1985 proposed that the rights of the aboriginal peoples of Canada
to self-government within the Canadian fcdera[ion be recognized and affirmed,
where those rights arc set out in negotiated agreements, and that governments
bc committed to participate in negotiations dircctcd toward concluding agree-
ments with aboriginal peoples relating to self-government. These agreements
would receive constitutional protection under section 35(2) of the Cmrsfitu(ion
At{, 1982, as do treaties and land claims agreements.2 The Saskatchewan

2 The Prime Minisicr of Canada, “Proposed 1985 Accord Relating {o the Aboriginal
Peoples of Canada”, First Ministers’ Ccrnfcrencc, The RigIlls of Aboriginal Peoples,
O[tawa, 2-3 April 1985,  pp. 1 2,
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proposal was similar to that of the federal government, with one very impor[:m[
diffcrcncc. As Premier Grant Devinc dcscribcd it, 1.

The change we recommended to the federal proposal was to move the commitment
to participate in negotiations out of the constitutional amendment and place it into
the auachcd political accord.3

A few interviewees suggested the federal or Ontario governments’ draft amend-
ments from the 1987 FMC. As one govcmment  respondent phrased it, I

“explici[ recognition” (of the right to aboriginal self-government) is as far as we
can go wc cannot go to “inherent”, it gives too much power to the courts . ..we
can agree to entrench the right, so long as the courts don’t get a free hand...

An important finding from the interviews with representatives from the national
aboriginal peoples’ organizations is that, for a significant number of these
respondents, the right to aboriginal self-govcmmcnt does not have to be pro-
claimed “inherent”, so long as it is justifiable (that is, it can be examined before
a court of justice). A “distinct” or “explicit” right to self-government, for
example, would suffice in this respect.

Three quite innovative substantive approaches to a constitutional amendment
were advocated in order to address the problems surrounding the nature of the
right to aboriginal self-government. The first is the “silent right” approach,
described in the last chapter, which rcccivcd wider support.

A second approach is the “preambuIar  recognition” of the pre-existing right
to aboriginal self-govcmmcnt.  If the recognition were placed in the preamble
to the constitutional amendmen[,  it would not be justifiable, its proponents
argue. This approach would focus on the process of negotiation as well, and
would require some commitment in the constitution to negotiate self -
govemment agreements.

A third approach is the “section 59” approach, named after the opting in
provisions with respect to Ianguagc rights. Under this approach, the general
right to aboriginal self-government would come into effect when self -
govcrnmcnt  agrccmcnts  were reached (i.e., it would not bc immediately en-
forceable). According LO the advocates of this approach, it would give
govcmmcnts  some cotnfort, although they must negotiate in good faith and it
would give the aboriginal peoples a moral victory, since the right is in the
constitution. The self-govcrnrncnt agrccmcnts  would be constitutionally pro-
tected as are treaties and land claims agreements. This approach would appear
to be the most flexible, since it would allow provincial governments which

3 Saskatchewan, “Speaking Notes: The Saskatchewan Proposal”, First Ministers’
Conference. on Aboriginal Constitutional Matters, Ottawa, 2-3 April 1985, CICS
Document 800-20/043, p. 2.
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wished to proceed with self-government negotiations to do so, while enabling
other provinces to maintain the status quo.

Several other approaches were suggested, although they received little sup-
port. One was the draft amendment distributed by the four national aboriginal
peoples’ organizations at the close of the 1987 First Ministers’ Confcrcnce,  just
prior to itsar.fjournmcnt  (it was not discussed at the FMC). The “Joint Aboriginal
Proposal for Self-Govemmcnt”, tabled on March 27, 1987, was the most
comprehensive of those put forward. It proposed to recognize and affirm the
inherent right of self-govemmcrr[ and land of all the Indian, Inuit and M6tis
peoples of Canada, and it set out, in some detail, the commitment to negotiate.
Negotiations would be initiated at the request of aboriginal peoples, could be
either bilateral or trilateral in nature, would be carried on in good faith, and
would be accessible to all aboriginal peoples (i.e., including M6tis).  Negotia-
tions would include, but not be limited to: self-government, lands, resources,
economic and fiscal arrangements, education, preservation and enhancement
of language and culture, and equity of access. These negotiations would not
prejudice existing programs and services available to aboriginal peoples. The
rights defined in the agreements would bc protected in the constitution as are
treaty rights.4

The Joint Aboriginal Proposal also contained detailed sections on economic
and fiscal arrangements (ensuring that aboriginal governments have legislative
authority to raise revenues and tax, providing for direct payments and fiscal
arrangements from federal and provincial governments (including equaliza-
tion), and designating the federal government as having “primary financial
responsibility”. A treaty renewal and renovation process, to fulfill the spirit and
intent of existing treaties, was also proposed. Aboriginal and treaty rights were
to be interpreted in a broad and liberal manner, and the usual non-derogation
clause was inserted. In an interesting turn of phrase, the final clause proposed
that nothing in this proposal “extend the legislative powers of Parliament or a
provincial legislature.”

Another approach was to link a constitutional amendment on sclf-
govemmcnt  to “doing away with the Indian Ac(”, a proposition based on the
assumption that this would provide some incentive for Indians to negotiate a
less colonial and more autonomous regime for self-dctcrmintttion.

From this analysis of the prospective views of former participants in the
constitutional negotiations, it is evident that prescriptions with respect to

4 Assembly of First Nmions,  Native Council of Canada, M6tis National Council, Inuit
Committee on National Issues, “Joint Aboriginal Proposal for Self-Govemmcnt”,
First Ministers’ Conference on Aboriginal Constitutional hlatters, ~ltaWa, March
27, 1987, CICS Document 800-23/030.
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improving the ncgo[ia[ion  process arc many, and of(cn contradictory. 1[ would
seem important, norrc[hc!css, that any ncw process have bdth a public  and a
privalc  compwrcnt, for reasons which have. been advanced in this chapter. Ibis
is particularly ncccsxrry if trust tics arc to bc (rc)built, one can also conclude
that although the rigid timing of Firs[ Ministers’ Confcrcnccs  was unhelpful,
there is a need for a cons~itutionally  manda!cd  process. It might also bc
advantageous to procccd on bilateral, trilateral and multilateral lcvel~ at the
same time, and to develop working groups of officials and ministers so that
some background .,vork can tw init-iatcd. This would also assist in the cstat~-
lishment of trust [its.

With respect (o a cons~itutional  amcndmcrrt,  LWO approaches appear to bc
more promising than others at this lime, the “silent righ[” approach and [hc
“opting in” (Section 59) approach. Bo[h were the subject of informal discus-
sions among aboriginal representatives and senior federal government of fic i:lls
in the Spring of 1989.
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7 THE PARTICIPANTS’ VIEWS: I

IMPACT OF  T1lE  MEECH LAKE ACCORD

—

While the success of h Prime Ministci and Premiers in reaching the Meech
Lake Accord in .June 1987 provided  a stark contrast to the faihrre  of the
consl ituticnal  reform process on aboriginal rights, it was not Lhol!ght  by govern -
menl ministers and officials, initia]ky, [ha! the Accord itself wouid have any
substantive dfeet on aboriginal  peoples, or on the provisions relating to aborig-
inal peoples in the const.i!ution.  Section 16 of the Accord, which pro’~idcrf  that
it would  not derogate  from t.i~? constitutional rights of aboriginal peoplcs nor
alter the meaning of subsection 91.24 (“ [ndians  and the lands reserved for the
Indians;’),  was inselled to ensure that P.leech Lake was “neutral’: with rnspcct
to its impact on aboriginal peoples.

Since there was some disagrecrncnt  ccmceming  thr. i~cu!.rality  of tlic Mczch
La~c Accord dllring th~ pret~s~ing  of tiIC inter;ie!~, (Isc.d in this resew’ch, a
question was inserted on this topic. %spondent.s were asked: What impact do
you think [i~at the Meech Lake Acccwd  wi.il !WVC,  if any, in this general area c~i
aboriginal people.s and cons~itulional ;( f(;iin’?

Most rcspondcrm,  inciuding ahwrst all govemmcxrt officials, !hcught that
either the Accord would have no impact, or that its impact wm]!d be fmsilivc.
Many of these officials thought thaL with Quebec as a “fu{i participant” in the
constitutions! reform process, chances for success on the nl;origina!  cm~stitu-
ticnai front -would & improved. With Quebec in, it would “break the logjam”
with respect  to further constitutions! reform. Another benefit, also frequently
mentioned, was the requirement of an annual First Ministers’ Con fcrencc on
the Constitution, which is part of Lfie Mcech Lake .Accord. With a mce[ing  of
First Ministci~ on the Constitution annually, many interviewees thought that
aboriginal peoples ~.vould stand a better chance of “getting aboriginal self-
govemmcnt  back on the agenda”. This would ensure more public discussion of
aboriginal rights, it was sugges:cd.

Another of the positive benefits of the Meech Lake Accord was more
substantive in nature, and related to the “distinct society” clause of the Accord.
The recognition of distinct societies of aboriginal peoples would be easier, it
was argued, foliowing the use of the clause with regard to Quebec (“Having

●
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raises questions as 10 [hc workability of the 1982 constitutional amendment
process, at Icast as practiced in the Mcech Lake approach. While private
mcclings may be more effective in reaching agreements among governments,

,, they appear to have a negative effect in terms of achieving consensus among
:!

Canadians.
: It would seem that public debate on the issues is required in advance of a
,.

political accord being reached. This reinforces the views of some of the,:!1
;( participants in the section 37 process that the opinions of [he Canadian public
~1
I should be canvassed, through such instruments as a Royal Commission, a Task
!, Force, or a travclling  Parliamentary Committee, prior [o beginning negotiations,.
$4 anew.
$ Another option, perhaps less palatable, would be to alter the 1982 amend-fl

mcnt process so that some changes in the amendment could be rmrdc at the,’$
resolution stage in Parliament and provincial lcgiskrturcs, without forcing all
parties at the table back to square one, thus reopening the initial political accord
and accompanying proposed amcnchncn[. Changes of a minor nature, or those
which did not alter the “pith and substance” of Lhe main amendment, might be
subject to a less onerous approval process. Of the two options, the former
appears to be the most realistic in the short term.

8 NEW POLICY DIRECTIONS

———-. — . ——-— -—.

13cforc  drawing conclusions on what icssons can bc lcamcd fron] the cwnsiit.l.l-
tional ncgot~:i[ions On aboriginal rights, it remains for us [o examine whut policy
has cmcrgcxi  since the cxpiry of the section 37 process, as well as what shift<
in policy  may k ncccssary in lhc fuh.rrc.

Following the unsuccessful 1987 First Lfinistcrs’  Conl’crcncc on Aboriginal
Constitutional Matters, many observers of the section 37 process felt that a
policy vacuum had been crcatcd in the field ofgovcmmcnt-aborigirral  relations.
Governments at both the fcrlcrai and provincial Icvcls,  nnrf across all dcpart-
rncnts, had been working for tbc past number of years on the assumption that a
ncw framework for government-aboriginal relations would cmcrgc from lhe
section 37 process--–onc based on the constitutional right of aboriginal sclf-
govcmmcnt.  When no accord was rcachcd, and no constitutional amendment
was forthcoming, the prospcc:  for a ncw framework was gone. In many cases,
govcrnrncnts and aboriginal peoples had put policy development “on hold” in
various sectors, such as economic dcvcloprncnt, education, and resources, on
the assumption that the constitutional process wouhi produce a new, overarchi-
ng  policy framework within which to situate dcvclopmcnts  at the scctoral ICVCI.
When the 1987 FMC adjourned, the argument goes, what was Icft was an
overwhelming policy vacuum in all sectors at both the federal and provincial
lCVCIS.  Governments could not move ahead to operate on a ncw policy frame-
work, but nor could they rclum to prc-section 37 approaches. The infll~cncc of
the section 37 proecss was to demonstrate the poverty of the old policy
framework wi[hout providing a ncw one.

Given the widespread currency of [his view in the aflcrma[h of the 1987 First
Ministers’ Confcrcncc,  it was important to dctcrminc if the negotiators in the
process also shared [his opinion, and to solicit their perceptions on what
directions government policy in this field was now taking. Most of those
intcrvicwcd, by a ratio of three to one, though[ that a policy vacuum had come
to exist in !hc aboriginal area.
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As w the matter of where current government policy is going, there was less
agreement. There arc, however, at least two broad exceptions [o this tfisagree-
mcnt. First, there is a common view that governments are now more interested
in working from the bottom-up, rather than from the top-down (the latter
characterized the constitutional process). A more incremental “grass roots”
approach, at the community, regional or provincial level, is now seen by many
as preferable to the constitutional approach which deals with principles and
rights. Trilateral negotiations on self-government outside of the constitutional
framework, involving the federal and provincial governments and abonginai
communities, are increasingly seen as the way in which government policy is
developing.

Interviewees from the aboriginal organizations also see government policy
going in this direction. They point to the Indian and Northern Affairs Canada
(INAC)  community self-government program, initiated in 1986, as an example
of the new direction. * It put forward a “precess of community negotiations
leading to community-specific self-government agreemen$ and/or legisla-
tion...on practicai arrangements...in Indian communities. As one person
phrased it, “the feds [sic] are going whole hog on delegated authority.” While
this approach is seen as a positive development among government officials,
several respondents from the nationai aboriginal peoples’ organizations thought
that the failure to date of the trilateral process only served to prove that there
is no alternative to the constitutional track.

A second exception to the disagreement on the movement of current gover-
nment policy, closely related to the first in terms of policy direction, was the
generaf  consensus that negotiations will increasingly focus on particular issues
or sectors, and the programs within them, rather than on broader political
matters. Practicaf  matters such as child care, education, native courtworkers,
and economic development programs are now dominating the aboriginal affairs
agenda. As one government official put it, “after section 37, everyone became
practical.” Some officials thought that one impact of the section 37 process was
a greater willingness on the part of governments to devolve more responsibili-
ties to aboriginal peoples, although some were quick to state that this willing-
ness would have been even greater with a constitutional amendment on
self-government, Of course, it is possible that governments would be more
reluctant to devolve responsibilities if, under a constitutional amendment on
aboriginal self-government, they could not get them back. The focus now has

1 “Policy Statement on Indian Self-Government in Canada” by the HonourabIe David
Crombie, Minister of Indian Affairs and Northern fle.velopmen~  Ottawa. April 15,
1986.

2 “Questions and Answers”, Indian Self-Government Community Negotiations,
Indian and Northern Affairs, Canad% p. 1.

to bcccm~ onc 01 ;cducing dcfrcndcncy, the reasoning gocs, which is fi ion:
term obj~’~tivc  hcs: dcal[ with on a sector-by-scckx bosis+O[hcrs  were of the
view !hat, ‘with the mwncntum lest on the constitutional front,  lhc (ml) v::iy kfl
to procccd was with a slrategy of incremental self-govemnr’cnt.

A third Ihemc. much Icss widely hc!d, was ti]at there is a need to restore  a
“loss of fai!.h” wilh aboriginal Icadcrs,  and that the onus is on govcrnmen~f  to
reach out ai)d !O dc.mcmstratc their concern for, and their understanding of w hal
self -grwcrnmcnt mc:tns. ~lhcrs  th~uglit  that it w~s the rcsportsibility  of !!lc
fcderiil go~crlln,:nl to come up with a ncw approa:tl, and not onc “SCICIY
molivafcd  ~))’ the ot)jccti~’e st’ (iimiilishing  their fisc:li exposure.” Giren Ihc
federal dcf’icit and prcssulcs  on the cspemliturc  budgcl, (>li~ shculcf ncv :]ntki
pa!c !tut! lb: fcdcrol go:crnmcnt  will move quickly on this suggcstiori.

A fourth  thcinr, a!so somrwlmt limited in its currcucy,  W:IS  the pcrccpti(m
that giW’Crni?l~il!S 1.ucrc -wii~]drav!ing  fr~)tll ab{~rigil]al  mograming ::nd i’u:diilg,
For proviricial  gcwcrnmcn[  officia  sI , the fear was ihai I!]C  federal  govcrni~]cr, !
was now ;!ttcmp!inkx  to “Gff?f~Pd” pj-(>gr~n;s  OJ\[~ p[ovinci?l  govcrnmcl  its, f-cr

ablnrigil;:li pw~plM, rccc.nt i.icvciopnw!lts  irwiudc  not on ly  nc’v: corr[iilicrns or!

govc~m1c13L  financis! arriangcrnci]ts  and programing, as in I hc area of cdi~c:i.
tion,’  but a “constriction of boti~ fcdcra! a!: d provincio!  funding to aborigi[l.11
people s.”

Future Policy

1( slmuld bc crnphasizcd ~hat t!lc rww ciircctions in ptjblic  policy notmi above
arc not rwccssarily  those (hat ~ovcrnmcnts ougb! [c [o!1ow. The fnrmcr--  ~vh:~[
wc have dc.v:ribc(i  to [itiu–--arc  dcscrip[ ivc of wtutt govcmmuxts app<xr 10 bc
doing.4 What.  we wiii now a(idress  arc prescriptions for .govermnen! actio[is:
these rruy m may nor. bear much rcscmblancc  to existing poiicy  directions.

Intcrvicwccs  were a;!.cd if they Lhought  that basic assumptions and frame-
works in this field Imi to change, and if so, in what way. On onc hund, there
WAS strong feeling among all parlics lhot lhcrc will have to bc cilangc, and that
the pressure for’ change will bc endless. There is concern tilat a dangerous
vacuum now cxis;s, and timt these issues wili bccomc  hxrdcr  to resoive  o~cr

3 The hfinistcr of Indian and Northcm Affairs anmrunccd  restrictions with regard [o
slucicn[ financirrg for incii~ns al post- sccnrrdary insti[uticrns, which ied to highly
public i.femonsu:]tinns (irtcluding a hurrgcr strike by students) in the Spring of 1 cJS~.

4 Nor is [hi< all dm{ g[lvcmrncnt.s arc do ing . For exarnplc, since the cxpiv  of the
scciiorr 37 process in 1987, land claims agrccmcnls in principle h~vc been signcci
with Lhc Council of Yukon Indians in the Yukon and with the Dcne/kfi [is in [II(,
Northu M( Territories, and 131irl claims negotiations are ongoing wi[h the [rrui( rrf [III,
eastern Arctic.
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time. In this scenario, either there is agreement soon or there will be violence
in the streets. On the other hand, many respondents do not think that changes
will come easily and are pessimistic concerning the future. They cite the growth
of “aboriginal nationalism and the rheLoric of sovereignty” moving in one
direction, while “nco-conservatives  in the West, who oppose entrenching self-
govemment” move in quite artother direcLion. The fear of a “white backlash” is
particularly strong in western Canada.

As to the direction in which this change should occur, there was less
consensus. On the matter of the agenda for change, several government respon-
dents were of the view that the new agenda had to be socio-wonomic,  with an
emphasis on aboriginal self-administration. For respondents from the aborigi-
nal parties, the agenda must shift from the socio-economic  to the political. As
one person put it, “we must back up to 1867 and get into the Constitution. ”
Another said: “Aboriginal peoples have to break the ties that bind them—ties
to white colonialism.” In terms of an agenda for change, the language of
aboriginal peoples is clearly one of decolonization.

With respect to basic assumptions and frameworks that have to change, it
was noted by respondents from the national aboriginal peoples’ organizations
that aboriginal peoples “are here to stay”. They continue to be disadvantaged
and this must be changed. Both the assimilationist and the integrationist
frameworks have failed. Only one based on mutual co-existence, they argue,
will be successful. Severat government officials noted that some non-aboriginal
leaders have not yet accepted the “aboriginal fact”. Although progress has been
made, they said, some are still assimilationist in orientation.

As to what basic changes should be made, many respondents suggested
fundamental shifts in ~licy. One area had to do with changes to the Indian Ac[,
Several persons advocated the abolition of the Indian Act, and thought that
Indian people should design a new policy to replace the Act. Others thought
that opting out of the Indian Act was at least a transitional agenda for Indian
peoples. Institutional changes were also suggested. One was to strike a royal
commission on aboriginal affairs, to broaden the debate and to seek public input
into the policy-making process from both aboriginal and non-aboriginal
peoples. Another was to implement a major recommendation from the report of
the House of Commons Special Committee on Indian Self-Government, known
popularly as the Penner Report after Committee Chairperson Keith Penner.5
That recommendation was the establishment of a Secretary of State for Aborig-
inal Affairs in the federal government. A third was to use the Indian Commission
of Ontario (lCO), described in Chapter 6, to resolve issues within the province

of Ontario. 11 was also suggested, by persons outside Ontario, that a structure
and process similar to the [CO might be a useful innovatiorl in [heir provinces.

Other basic changes which were suggested were more attitudinal in charac-
ter. There is a need for more respect and more knowledge of aboriginal peoples.
Both aboriginal and non-aboriginal people need to know about the history,
culture, and current contributions of aboriginal peoples to Canadian society.
This will instill pride in aboriginal peoples, and support for theni among
non-aboriginal Canadians. This will serve to offset, at least in part, the asym-
metrical power relationship between aboriginal and non-aboriginal Canadians.

Finally, it should be noted that many would simply advocate the reopening
of the constitutional negotiations on aboriginal self-government, since in the
view of a number of observers only a constitutional amendment can provide a
new framework for policy in this field. It is argued here that aboriginal issues
must come at the top of the list of items to be discussed in the next constitutional
ncgo[iations, and that deadlines for agreement must again form part of the
process. One can understand the strong feeling on this matter, given the lack of
any significant progress on aboriginal self-government during the two years
since the lapse of the section 37 process. The evidence to date suggests that a
constitutional amendment is required to provide a new framework for relations
between aboriginal and non-aboriginal Canadians.

5 Canada, Report of the Special Committee
Self-Government in Canada, 1983.
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What have we Icarned from our experience in regard to aboriginal peoples anti
constitutional reform’? Do the participants’ views of the section 37 consti[u-
[iorral  reform process yield any Icssons? Arc there improvements which coul(i
bc made to [hc process; arc there more promising approaches to an amcntimcnt;
and arc there techniques of negotiation which could cnharrce success’?

There arc Icssons  from the scc[ion 37 cxpcricncc. Underlying assumptions
need to be more widely shared. Trust among the major actors needs 10 be
crrgen(fcrcd.  The issues of federal/provincial responsibility and financing need
to bc faced squarely and openly. The negotiation process should bc both privale
and public, witli the views of Canadians on these subjects canvassed in advance.
It is important to note that ncw approaches to a draft amendment are being
discussed. What wc do no~ know, at this point in tirnc, is the real cost of the
“failure” of the section 37 process. Will an opportunist y present i~clf again, in
such a fundamental way, to right some of the past wrongs and injustices created
by hundreds of years of oppressive government policies and actions toward the
aboriginal peoples of Canada? Or have we squandered an opportunity, the likes
of which wc arc no~ likely to sec again for some time to come?] The conclusion
of this study is optimistic in this regard. The observations and analysis which
follow arc offered in the hope that they might bc of assistance, in terms of bo[h
process an{l suhsmncc, when constitutional negotiations on aboriginal righ[s
rcsurnc.

Underlying Assumptions

In one sense, the lack of agreement at the cnd of the section 37 process should
have shocked no one. It is clear, now, that the commitment of some governments
to, and their understanding of, the 1982 constitutional amendments regarding
aboriginal people.s were weak. Some of the governments were at the negotiation

1 David C. }Iawkcs,  Aboriginal Se~-Govcrmnent:  Wha/ Does It Mean? (Kingston:
Aboriginal Peoples and Constitutional Reform Series, Queen’s Univcrsi[y,  Institu[c
of Intcrgovcmmcn[al Relations, 1985), p. 1.
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table only because section 37 of the Corr.r/ifufiorI  Ac(, 1982 (m amended) in
essence forced them to be there.

It is also clear, in retrospect, that nol al[ parties to the negotiations wan[cd a
constitutional amendment on aboriginal self-government. Political will, for
whatever reasons, was obviously lacking. This conclusion is not restricted [o
the representatives of govcmmcnLs at the table.

If the understanding and commi~mcn~ of some governments were low, then
the expccta[ions  of the aboriginal parties [o the negotiations were high, perhaps
unrealistically so. Some aboriginal people tended to sce consti[u[ional  refomr
as a “panacea” for all of their political, economic, and social ills.

Assumptions about the objectives of the section 37 process were not widely
shared. For example, only the aboriginal parties to the negotiation appeared to
view the process as an opportunity to educate Canadians at large (rather Lhan
only federal and provincial government officials and ministers). This was, and
remains an important problcm.  Public support is absolutely criticaI in [his area,
a theme which will bc expanded upon later in this chapter.

Suspicion was ovcrwhc!ming during these negotiations. Provincial govern-
ments were suspicious of the mo~ivcs  of the federal government, especially
when the federal Department of Indian and Northern Affairs appeared to be on] y
marginally involved. The aboriginal parties at the table were suspicious of both
the federal and provincial governments. There is a desperate need to build trust
tics among the parties to the ncgo[iations, as these arc crucial to the succcss of
the excrcisc.  How this might be done is addressed in the section on the process,
which follows later in this chapter.

Finally, it is now obvious that the parties approached the ncgo[iations wilh
different frameworks of analysis, based on, at times, compcling values and
norms. These were expressed in tcrrms of individual rights versus group rights,
and of the compc[ing  concepts of assimilation, integration and co-cxistcncc.

Lwues

The nature of the aboriginal right [o self-govemmcnt remains the major  issue
[o be addressed (or dclibcra[cly  avoided, as wi!l be argued Iatcr)— is it inherent,
or is it contingent upon Lhc ncgo[iation  of intcrgovcrnmer~tal  agrccmcnts?
Close in terms of importance, but much less public during the ncgotia[ions,  are
the issues of financing and federal/provincial responsibility. Although this is
primarily a corrccrn with how to (and who will) finance aboriginal sclf-
govcrnmcn[, it also extends (o accepting rcsponsibi]ily for off-rcscrvc as WCII
as on-rcscrvc Imiians,  and for uncqrral  and unfair diffcrcntia[ion of both fcdcraj
and provincial govcrnmen[ programs and scrviccs  to aboriginal peoples. Any
further negotiation MUS( address these two issues up fron( on the formal agcrxfa.
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Issues of somewhat Icss importance, but which also deserve to be highlighted
because of the concern attached to thcm, include the matter of justiciabiji[y  (that
is, whether the right to self-govcmment is abjc to be enforced in the courLs  in
the abscncc of self-government agrccmcnts),  and the jurisdictional issue con-
cerning whether the M6Lis arc now, or should be inclrrdcd  in subsection 91.24
of the Consli[u(ion  Act,1867,  and hence falj within the federal domain. Nor
should these matters be ignored should negotiations begin anew. I

The Negotiation process

Many critiques have been offered on the section 37 process of constitutional
negotiation, and many suggestions for improvement put forward. As to whether
the section 37 process itself was a “failure”, opinions vary. Aboriginal peoples
tend not to see it as a failure, pointing to the educational value, the openness of
the process (which they compare favorably to that of Mcech Lake), and the
longer time frame which they apply to achieving their objectives. Governments
tend to see the section 37 process as a failure, and blame this, in large part, on
the uncompromising attitude of aboriginal peoples and their adherence to fixed
and unrealistic positions.

In terms of past problems with the process, its high profile and highly public
nature inhibited the development of trust ties and effective communication. An
unclear agenda and vague objectives, together with a rigid timetable and
bureaucratic inertia, made an already massive and cumbersome process un-
likely to generate agreement. Furthermore, there would appear to be a strong
case to be made that bureaucratic politics within governments were part of the
problem. There was no incentive for resolution, and little perception, at least
on the part of government leaders, that there was much public support for
pressing ahead with the objective of recognizing the right to aboriginal sclf-
govcmment  in the constitution.

With respect to suggestions for improving the process, a large number of
positive and realistic ideas present themselves. The objectives of the excrcisc
should be more clearly defined, and agreed upon by all parties to the negotia-
tions. A workable short list of priorities should be developed, and the agenda
narrowed. Parallel meetings should be held, some in public [o mcci the educa-
tion objective of aboriginal peoples, and some in private to assist in the
resolution of important issues. Private, smaller, more frequent, and more infor-
mal meetings would help to build trust tics among the parties to the negotiations,
as would the use of temporary secretariats and joint staff-level task forces. This
wouki also assist in keeping the meetings “low key”, and in reducing the “high
noon stakes” of tclcviscd summit meetings. The use of other fora simul-
taneously should also bc considcrcd, and bilateral or provincial/regional tri-
lateral proccsscs  may bc of benefit here.
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More (bird party involvement would also be welcome. A neutral, drird party
research effort monitored by parties to [he negotiation; a third party “think tank”
involving all parties to the negotiation; the use of an independent mediator; and

I the establishment of an inquiry or commission all deserve thoughtful considera-
tion.

Incentives must be increased, bolh incentives to bargain and incentives LO
achieve resolution. Incentives to bargain can be introduced [hrough such tech-
niques as the use of the “best effort drafts”, which were used by the Continuing
Committee of Ministers on the Constimtion (CCMC) during negotiations in the
late 1970s and early 1980s. Ministers and senior officials took draft amend-
ments  on various sections of the constitution as far as they could go (their best
efforts), often presenting a range of options for the consideration of Firs[
Ministers. This enabled a great deal of legwork to bc done prior to First
Ministers’ Confercnccs,  and for tentative agreements to be reached, pending
the approval of First Ministers. Even in this case, however, best efforts can be
to no avail in the abscncc of political will. With the rc-election of the I’rudcau
govcmment  in 1980, after Lhe short tenure of Joe Clark, the federal government
declared that the but effort drafts were off the table.2 The federal government,
firm in the belief that the country was too decentralized and that the pc]dulum
of power had swung too far toward the provinces, was dctcrmincd  to strike back.

If onc wishes to build into the process greater incentives for rcsollJtion tbcrc
lvould appear to bc at Icast four sources which should bc considered. Onc is
legal, in that a court decision or rcmcciy (say, for example, defining aborigina!
self-government as an existing rigb[ in the constitution) might motivate govcrn-
mcn~s to .scck Ilcgotiated  agrccmcrs[s. Given the progress of cases through i!~c
courts, and the nature of the case that would have LO reach the highest court in
order for this broad  issue to be addressed. !his seems an unlikeiy source in the
shorl term. A second inccntivc,  (iiscusscd in Chapter 6, is financial (the example
used cariicr was to aliow the first aboriginal self-govcrnmcn[ agreements !O
have tbc first  shot ai what will bc iimi[cci fcdcrai  funding). This does not appcnr
to be a realistic approach as it would i]cvcr be acceptable to provinci;li  govern-
ments or aboriginal organ i~.ations. A third incentive is moral. This CGLIld  bc
more cffcc[ivc  if [here were a .grcatcr un(icrstanding  of the relationship bc[~,ccn
aboriginal arr(i  non-abcrriginai  pcop!c since firsl  contact, through gmatcr  his-
torical research and cducatiors. Public opinioll is crucial to make this work, So,
too, is pubiic opinion critical to the fourth incenlivc whicil is po!i[ica!.  An
example of the effective usc of politicai incentive to reach agreement has been
the tilrcat to delay or stop major resource dcvciopmcnts.  On a broader plane,

2 For a fuller account, see Roy Romanow,  John Whyle and Howard Lceson,
Cunuda...Notwithatiingng  (Toronto:  Carswct i/Methuen, 1984), Chaptrr 3.

public support., fostered through greater education and understanding, is esscn-
tiai to achieving a resolution of these issues.

1.

The Draft Amendments

Attention shouid continue to focus on a constitutional amendment on abor~ginai
self-government. Two other topics demand space on the agenda—the issues of
financing and federal/provincial responsibiiity. The first issue cannot be re-
solved without some considerable progress on the latter two. There couid be
wide support for a right to aboriginal self-government which is justiciabic,  but
not termed “inherent” (alternatives include “distinct” and “explicit”).

The most promising approach late in the section 37 process, and one widely
supported near the end of 1988, is the “silent right” approach, in which the
constitution remains silent on the nature of the right to aboriginal self-
govemment, and relics instead upon a negotiation process to produce sclf-
govemment agreements, with the rights defined therein receiving constitutional
protection as do treaties and modern land claim agreements. Some support
exists for a prcambular  recognition of the pre-existing right of aboriginal
self-government, and there is considerable and growing support, in the spring
of 1989, for an opting in approach modelled on section 59 of the Constitution
Act, 1867 (provincial opting in and a general right of self-government that
comes into effect when agrccmcnts  arc rcachcd).

It is possible, of course, that some combination of these approaches might
bc possibie, and even desirable. The preambtdar  recognition of the pre-existing
right of aboriginal self-government, combined with the silent right approach in
the text of the constitutional amendment, might be more acceptable to aborig-
inal peoples. The preambular  and opting in approaches could also be linked.
Whatever the proposed amendment, it must be seen in “positive sum” terms—
all parties must be able to save face, and to style the agreement as a victory for
them.

New Directions

It is perceived that a policy vacuum exists in the ficid of aboriginal affairs, and
most particuiady in the relationship between aboriginal peoples and fedcrai and
provincial governments. Governments arc focussing their efforts, such as they
arc, on what they term the “bottom-up” approach, which emphasizes incremen-
tal change on a program-by-program or sector-by-sector basis at the community
Ievcl, outside of the constitutional framework. Provincial governments arc
conccmcd about the possibility of federal government “cutbacks” to fun(iing

●
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and programing for Indian peoples, in effect “offloading” the responsibility for
providing such services to provincial govemmen~.

( It is widely understood tha[ there has to be change, but at the same time there
is grcal resistance to change. It is also greatly feared, in this regard, that if the
Meech Lake Constitutional Accord is not proclaimed (it remains, at time of
writing, to be passed by the legislat~es of Maniloba and New Brunswick), then
there will be no future constitutional conferences for some time to come.
Without Quebec’s participation in the process of constitutional reform, there is
little hope of addressing the aboriginal crmstitutiond  agenda.

WirJi the expiry of the section 37 process, aboriginal self-government in a
sense “fell off’ the national consti[u[ional agenda. The corresponding loss of
public awareness leads aboriginal peoples to turn to more dramatic action to
capture public attention, such as we have seen in Alberta with the L.ubicon
people and in Labrador with the Innu people. In the vacuum created by the
failure to reach an amendment on aboriginal self-government, some aboriginal
peoples arc asserting their internal self-determination independently of the

~. r
actions of others (e.g., the Akwasasne at St. Rcgis and the Kahnawakc near
Montreal).

There is concern as well, among aboriginal peoples, that they may find it
“,,

difficult to get back on the constitutional agenda, given the conspicuous absence
of this item on the agenda of future constitutional conferences mandated by the.,
Mccch Lake Accord. It should be noted in this regard, that Prime Minister
Mulroncy, in debate in the House of Commons on the Meech Lake Accord, gave
his undertaking that aboriginal self-govemmcnt  would be a priority item in the
next round of constitutional ncgotiatio[ls.3  Hc has also encouraged aboriginal
leaders to consider pursuing a Meech Lake approach to future negotiations, as
has his Minister of Federal-Provincial Rcla[ions,  Senator Lowell Murray.4 The
Prime Minister has repeated his commitment on several occasions, including
the televised federal party -l~ders’  debate during the 1988 election campaign
(“I do not think that Canada will be complete as a nation until that matter

.,
3 Harssard,  House of Commons Debates, May 11, 1987, p. 5932 and June 14, 1988,

p. 16407.: 4 Hansard, House of Commons Debates, May 28, 1987, p. 6499. A similar plea was
made by Senator f-a well Murray in an article entitled “The Process of Constitutional
Change in Canada The Lessona of Meech Lake” which appeared in Choices,
February 1988 (a publication of the Institute for Research on Pubtic  Policy).

(aboriginal self-government) is effectively resolved”), and in @e Speech from
the Throne on April 3, 1989.5 ~1

Aboriginal self-government will be difficult to achieve w,ithout  constitu-
tional change. Note the failure, to date, of the various trilateral negotiation
processes at the provincial or regional levels with M&.is peoples, the limited
success of bilateral negotiations between Indiarr peoples and the federal govern-
ment, and the difficulty of bringing governments to the negotiation tablelin the
absence of a constitutionalized  commitment to negotiate. Even if self-
govemment agre.cments could be achieved outside of rhc constitutional frame-
work, it would be difficult to implement them. For example, without legislation
or a constitutional base, one cannot negotiate the fiscal arrangements upon
which an aboriginal government would operate. There have to date been only
two cases of legislated self-government, both of them respecting status Indians
(James Bay Cree and Naskapi, and Sechelt). Without a constitutional base, or
as some would argue, a broader policy framework, many additional self-
govcmmcnt  agreements affecting the more diverse circumstances of other
aboriginal peoples will be difficult to achieve and implement.

In the broadest of terms, future government policy must seek an acconlmo-
dation with aboriginal peoples based upon the objectives of integration,
co-existcncc  and decolonization. The internal colonialism put in place by the
Indian Ac( is now a source of national disgrace both within Canada and on the
international stage. Previous policies of assimilation have not worked, and
some aboriginal peoples are questioning the value of integration in terms of its
effectiveness. We must begin by defining a common goal. We have in Canadian
federalism, a great respect for different cultures, and a capacity to reach an
accommodation acceptable to all.

There arc, as well, instrumenL$  at our disposal which could assist in this
regard. The use of a Royal Commission, with public input from across the
country, could serve to build public support for a resolution of the matter. And
given the cxpericncc with the Mcech Lake process, it would appear that public
participation should take place before an accord is reached among First Minis-
ters. The majority of Canadians must be convinced of the neeci for constitutional
change in order to achieve aboriginal self-government, and this support must
be communicated to First Ministers. This public support mayor may not already
bc there. What is clear, however, is that First Ministers have yet to be convinced

5 During the 1988 election campaign, Prime Minister Mulroney made these remarks
on the tclcviscd ENCOUNTER 88 program (verbatim transcript, Stcnotran Services
Inc., Ottawa, pp. t 60-t61 ). The reference in the .$peech ~rom the Throne to Open
the Second Session of the Thirly-Fourlh  Parliament of Canada, April 3, 1989,
appeass on the first page.
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on this score. At the federal level, a !%crelary of State for Aboriginal Affairs
hm been suggested as a more effec[ivc  voice for representing the interests of
all aboriginal peoples (i.e., including M&.is and non-status Indians) in the
decision-making processes of tie federal govemment.c  The Indian Commission
of Ontario Qoint  federal-provincial-Ontario Indian) is seen by some as a useful
trilateral dispute resolution mechanism at the provincial level, which could be
replicated with success in other provinces. There are instruments at our disposal
which have yet to be used, in a federaf system which is well designed to
accommodate the aspirations of the aboriginal peoples of Canada. There is no
reason to lose hope.

6 Canada, Report of the Special Parliamentary Committee on Indian
Self-Government, Indian Se~-governmerrl in Canada. Ottawa, 1984.
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1.

2.

3.

4.

5.

6.

7.

8.

9.

Many observers of the section 37 process (aboriginal peoples and consti-
tutional reform) have commcnlcd  upon how aboriginal pe.oplcs  and
governments were operating on different assumptions or using diffcrcmt
frameworks, and upon how difficult communication was wnong Lbc 17
parties to the negotiations. Do you share this view?
If so, wha( were some of the (tmspokcn)  assumptions underlying
(a) the approach of governments to the nego[ia[ions(?
(b) the approach of aboriginal peoples’ organizations to the ncgotialions?
Of course success is difficul!  to achieve when there is disagreement on the
basic issues. What, in your view, were the main iss[i~s which prevented
agrcctncnt from being reached?
Do you think that “personalilics” or persona! differences among the
ncgotiatcrs,  either at the lCVCI of leaders or senior officials, p!aycd a ro!c ?
Scmlc observers believe that the section 37 process itself was to blalnc,
and that a different prw css may have producc(i mow d:sirablc resul~s. Do
you share this view?
Wha[ aspects of the section 3? negotiation process do you !hink were
problcmiltic?
If you were :.0 “[!0 it again”, whq{ changes do you think sboi]ld bc made
to :bc plccess?  How would you design a new process?
Onc of my objectives io [his research is 10 canvass ncw suggcstiol]s  for
bridging the gap, or overconling  the. barriers to achieving a cons! itutio[la]
amclldmcml. Over a year has passed since the negotiations ended. Looking
back. !lavc you rcnchcd any conclusions as to ho;-,  a.grccmcnt might h:l~r
bc:n achieved?
If ncguliations were to reopen, what do you think the most promising
approach might bc (to achieving a constitutional amendment)?

10. Some observers believe that we arc now in somewhat of a policy vacuum,
following Ihc cnd of the section 37 process. [n terms of [hc ctrrrcn[
silualion:
(a) what new policy directions do you scc being implemented, or on the
horizon, and
(b) what ncw policy directions do you think will be ncccssary?
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11.

12.

Do you think that basic assumptions and frameworks of governments, or
aboriginal peoples, or both, have to change? If so, in what way?
What impact do you think that the Meech Lake Accord will have, if any,
in this general area (of aboriginal peoples and consti(utionaf  reform)?
Are there any other comments that you would like to make regarding13.
aboriginal peoples and constitutional reform?

APPENDIX B: INTERVIEWEES I

Present or Past AffiliationInterviewee

Government of British Columbia
,!
,,
,!
,,

Mel Smith
Eric Denhoff
Jack MacDonald
VIC Farley
Robert Plccas

Government of Alberta
,,Oryssia Lennie

John Kristianscn

Government of Saskatchewan
!,Brian Barrington-Foote

Chrudc Rocan

Government of ManitobaJim WcstasccOOt

Don Stevenson
Gary Poscn
Pat Monaghan
Laura Met.rick

Government of Ontario
!!
,,
!,

Government of Quebec
!,Jean Rochon

Rcn6 Morin

Government of New Brunswick
,*
,!

Barry Toole
Don Dennison
Bruce Judah

Carmen Moir
Gordon Coles
AlIan Clark

Government of Nova Scotia
,,
!!
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