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PREFACE

Section 37 of the Constitution Act, 1982 (as amended) requires the
holding of a series of conferences by 1937 to deal with “constitutional
matters that directly affect the aboriginal peoples of Canada.”™ Discussion
leading up to and during the First Ministers” Conferences on Aboriginal
Constitutional - Matters  quickly  focused on the task  of making
constitutional provisions for aboriginal self government. AMany involved
in the process openly  questioned  the  meaning  of - “aboriginal
self-government™.

In view of the importance of this subject, in May of 1934 the Institute
of Intergovernmental Relations  launched a research project on
“Aboriginal Peoples and Constitutional Reform™  Phase One of the
project responded to concerns that emerged at the outset of the
constitutional negotiating process. As indicated by its title, “Aboriginal
Self Government:  What Does It Mean?”. Phase One examined various
madels, forms and proposals for aboriginal self government. This
included an exploration of the citizenship rights of aboriginal peoples. the
experience of aboriginal self governwent in other nations, and o review
of Canadian developments over the past few years. The results of these
investigations were compared to the positions taken by parties to the
constitutional aegotiations, in an effort to identify areas of emerging
conflict and consensus.  These findings were elaborated in Afive
Background Papers, a Discussion Paper and a Workshop, which was hield
two months prior to the 1985 First Ninisters’ Conference (FNICH.

Developments in 1985, subsequent to the first Ministers™ Conference,
mayv have a dramatic impact on the constitutional negotiation process.
At a meeting of govermment ministers and aboriginal leaders held in
June, 1985, several governments indicated their intention to pursue the
negotiation of individual self govermment agreements, and  then o
consider their entrenchment in the constitution (the “bottom up”
approach).  This contrasts with the proposal, which has thus far
dominated discussions, to entrench the right to aboriginal
self government in the constitution, and then to negotiate individual



agreements (The “principles first™ approach).  The result is that, in
addition to multilateral negotiations at the nationallevel. uegotiations will
now proceed on a bilateral or trilateral basis. at the Jo cal regionaland
provincial/territoriallevels.

Phase Two of the project is entitled "Aboriginal Self ( rovernment:
Can It Be Implemented?”, and responds to concerns nowemerging in the
negotiations This phase of the Institute’s project therefore focused
initiallv on arrangements for the design and administration of public
services by and toaboriginal peoples.  The research cxamined tile
practical problems in designing mechanisms and making arrangements
for implementing self government agreements. Itconcluded.inits initial
year, with a Workshop on “Implementing Aboriginal Self (1overnment:
Problemsand Prospects’. held in May of 1936.

As the 1987 FMC approaches, attention will become more
concentrated on the nwltilateral constitutional forum (the FAMC ). The
research agenda in the second year of Phase Two auticipates this shift in
preoccupation. with the focus turning to the search for a constitutional
accommodation in 1937, If this search is to be successful. it will be
necessary first to inquire into. and then to resolve or assuage a number
of genuine concerns aboutaboriginal self -government anditsimplications
for’ federal, provincial andterritorial governments. Research in this part
of the project will explore these concerns. A third Workshop. on “Issues
in Entrenching Aboriginal Self Government™, will be held in February
1987.

The Institute wishes to acknowledge the financial supportit received
for Phase Two of the project from the Dormer CanadianFoundation. the
Canadian Studies program (Secretaryof State) of the Government of
Canada, the Government of Ontario, the Government of Quebec, the
Government of Alberta, the Government of Manitoba, the (government
of Saskatchewan, the Government of New Brunswick.the Government
of the Northwest Territories, the Government of the Yukon, the
Assembly of First Nations, the Inuit Committee on National Issues, the
Metis National Council and the Native Council of Canada.

Little has been written to date on the public administ¥ation issues
which will confront aboriginal governments in Canada. C.FE.S.Frank's
paper on Public Administration Questions Relating t 0 Aboriginal
Self-Government provides an initial examination of some of these. He
begins by reviewing the traditional political and social organization of
aboriginal peoples in Canada, and how this has changed over time.
Professor Franks then examines the “public questions” - including those
of aboriginal government functions, powers, size, membership, and
accountability; as well as the “administrative questions™ — those of

vi

financing.  policy making, personnel  administration, and inter
governmental relations.

C.E. S. Franks is a Professor of Political Studies at Queen's
University, and anoted scholar on public administration in northern
Canada.

David . Hawkes

Associate Director

Institute of Intergovernmental Relations
January, 1987
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INTRODUCTION

Both in theory and practice public administration requires a “public” and
an “administration”™. The public is the clientele and community served
by the administeation. T is also the electorate which mdirectlyv, through
its elected representatives, directs and controls the administration, and
holds it accountable and responsible for its activities. The administration
is a separate syvstenr. It is based on bureaucratic principles of a merit,
career service, technical and professional expertise. specialization,
hierarchical organization, and the impersonal adminstration of written
rules and laws. The important questions in public administration focus
on three different areas of these bodies and relationships:

L. firse, the relationship of the public service, the administrative sphere,
to the political. of bureaucratic povwer to political power. of the
elected representatives to the career public servant:

J

2. second. the internal organization and manavement of the public
service, iucluding career patterns. pav and conditions of work,
training. finances and accountabilitv, directions, control. budgetiing:
and

3. turd. the relationships of the admnnistrative sphere to the clientele
and community it serves, including guestions of how well it
understands and reflects the values, attitudes. and needs of that
community.

All of these areas are legitimate concerns of public administration. and
all will be examined in this study.

This study is not an attempt to design a structure for aboriginal
self-government.  That is more properlv the responsibility of the
aboriginal Canadians whom self government is intended to serve. Rather
it is an attempt to highlight and look at some of the important issues in
the public administration aspects of self government. This study does ot



examine how self government might be achieved, nor dees it consider
issues of constitutional rights or land claims. Rather. it begins from the
starting point: supposing that self government is a realitv, then what
important public administration questions need to be considered o make
it work.

These are ditficult questions to examine. Much of the difficolty arises
because at this point i tine aboriginal sell government is more
hvpothetical than real. Itis Tarechy in the stage of ideals and possibilities
rather than practice. 2\ study for the recent Roval Commission on the
Fconomic Union and Development Prospects for Canada concluded that
“regrettably. the literature on aboriginal self government in the Canadian
context is sparse. Itis rich in eloquent rhetoric and philosophy but largely
lacking in rigorous analvsis and specific, concrete proposals.™ Although
much work has been done in the past few vears to fill this lack, there is
still much more to be done.

This study first examines some aspects of the development of the idea
of self government, and what is meant by it. The second part looks at
some of the “public”™ questions: The third considers “administrative”
questions.

No final answers to these questions will be found in this study. Rather
it survevs some of the basic questions involved in self government. to
identify the important issues and consider some of the varied approaches
to resolving them. Nor is the study comprehensive in ferms  of
considering all particular aboriginal populations and their individual legal.
economic and cultural conditions. Instead it is suggestive and illustrative,
showing various problems and possibilities involved in this very complex
and difficult issue.

dart 1

Aboriginal Peoples and Government
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their hunting erovnds and the ditticulty of securing enoueh fish and
game inoone  focalite to suppert oa large. df  transient,
pupulation.. There was no chief for the entire tribe. no central
organization, no sacred shrine or holv city recognized by all that
could serve as a common rallving point.

Jenness points out that for much of Canada these realls were not tribes
that were clearly distineuished from their neighbours. Rather. there was
imperceptib® change from tand also substantial intermariinee hetween)
one band o its neighbours:

Hence the usaal divisions into tribes. Nashapi., Montagnais. cte for
the eastern woodlands, Chipewavan. Yellowknife and the rest for
the Mackenzie bands, are to a considerable extent arbitrars: less
so now than formerlv. perhaps. because the bands are less
numerous  and more restricted in their wanderines, and  the
establishment of Indian reserves and trading posts subjects them
to local influences and conditions that were formeth Tacking

These were not tribes in the usual acceptance of the word:

they were noet coherent hodies of people united under a common
rule. like the wibes of Africa or Polvnesia: thev were merch
groups of scattered bands. very similar in speech and customs, that
had  no  ceatral  eoverning authoritv,  but  throueh  close
neighbourhood and imtermartiage  possessed many interests in
commeoen. Amenyg the Eskimo even loosely defined tribes such as
these were lacking. because the bands were dispersed over so wide
an area that thev lived in complete ignorance of all but theit
nearest neighbours: and vet thev so closelv resembled each other
that one could travel hundreds of miles in certain regions without
noticing any clearly marked differences.”

Within these bands. political organizationand the regulationof dev iant
behaviour were notasrandomand unstructured as might be presumed
from this absence Of a tribal political identity. Kinship WaS an important
aspectof all political andsocialrelations. The bands:

were composed of families of near kindred. and Kinshipwas
reckoned in slightly varving wavs, all different from our own
Indo Furope ansystem. Few Of the more primitiv e tribes in eastern
or northern (Canada. however, stressed the male line of descent to
the exclusion of the female. orthe female to the exclusion of the

male: they followed, that is to sav. neither the patrilinear nor the
matrilinear svstem of organization, although there was a teudency
natural perhaps among migratory hunting peoples ™ here Wives
nearly alwass went to lve with their husband s to pay rather more
attention to the male line -

The plains Indian traced descent through the male line onlv, and the
males also were the political authorities: .
The bhand was a stable bodv coverned by an intormal council of dts
leading mien, one of whom acted as chief. A the bands ot a tnibe
amalgamated for several weeks or months during the sumnier. and
cither selected a head chief, or tacithy acknowledeed the authorin
of some band chief who possessed outstanding mfluence. The
tibe was thus a definite unit sharply separated  oft from
neighbouring peoples.. Clearly the plains tribes had reached a
higher level politically than the tribes of eastern and northern
Canada.  Nevertheless, they suffered from the <ame inherent
weakness — the indefinite and uncertam authotity of their chiefs”

Fhis organization into farger tribes, Jenness thoneht, had come abont in
recent times as a result of the improved ability 1o hunt buttale after the
introduction of the horse after the Spanish conguests: The Luver tiihe
was 4 more clficient hunting unit than the small bands These changes
had caused a notable development of the political life of the plains
Indians. The political structure was, inaddition, more complicated than
the simple division into tribes, bands, and familics. Cutiing across the
division of the plains tribes into bands was another division into societies
or fraternitics, whose members might belong to any band. The number,
organization, and functions of these societies varied. Some “acted as
police. under the general supervision of the head chict and the tibal
council: they regulated the life in the camp and on the march. kept guard
when cnemies were near, and punished all infringement of the rules that
governed the communal buffalo hunt.™”’

Deviant behaviour, and behaviour harmful to the vroup, was reculated
in the smaller nigratory bands as well:

In the absence of chiefs and of any legislative or executive body
within the tribes and bands, law and order depended solelv on the
strengtl of public opinion. There were no written Laws . of course:
merely rules and injunctions handed down by aord of moath from
an immemorial antiquity, and more temporary taboos operative
during the lifetime of an individual Persuasion and phusical foree



were the only methods of arbitrating disputes. social outlawry or
physical violence the only means of punishing infractions of the
moral code or offences against the welfare of the band or tribe S

Conflict resolution and control over harmful behaviour could be subtle
and sophisticated. Among the Inuit, for example. arguments and
conflicts were resolved through a song contest. in which the opponents
tried to best each other with songs of dericion. Rasminssen related the
song of Piuvkaq whose nephew was enraged becanse Piuvkag had caten
up one of the nephew’s largest caches of musk ox meat during a spell of
unsuccessful winter hunting. The nephew was furious enongh 1o threaten
the uncle’s life. The uncle’s song savs:

In myv innocence

[ didn't uilerstand

what vou were shouting
Murder never crossed mv mind!
Foolishly T quite forgot

that - aj -a miser’'s mind
could be obscured Tike that!
But here I am

to douse vou with mockerv,
to deluge vou with tanghter:
a cheap correction.

easy punishment!”

The nephew responds with his song: the commumnity laughs at the
discomfiture of both as telling verbal blows are struck. and a contest
could end with the two opponents having enjoved it <o much they would
be eager for another

Another Inuit. in expressing his challenge for a song contest. claims:

and vet I don’t forget how thoroughly one pities the svictilm of the
fight. made lonelv by the song of mockerv immediatelv the contest
finishes 10

Bad temper would be exorcised through the contest, the community
would enjoy the spectacie of the loser'sembarrassment.  Ridicule and
teasing would sanction the deviant and affirm the standards of proper
behaviour, and communal life would continue without the need to resort
to force orvieclence.

Society was more complex and political organizationmore intricate
among the less migratory tribes in southeastern ( Intario and along the

Pacific coast, where the original inhabitants dwelt in semi permanent
villages and possessed food resources that were stable and constant.

The league of the Troquois contained five, later six tribes (after the
Tuscarora moved notth from Caroling). These nibes:

were completely mndependent in domestic matters, but delegated
their authority in external affairs 1o 4 council that represented
them all. Fyvery tribe was divided into four or more clans bearing
animal names such as bear or turtle: and ecach clan was an
exogamous unit, so that its members: men and women alike, had
to marry outside it 1!

The Iroquois recognized descent through the female line alone. Bovs
belonged to the mother’s clan, and imherited name and tamily teaditions
from her.

Fyvervman had divided interests: for it parental atfection attached
himt 1o his own children, who were members of his wite's clan, the
clan to which he himselt beloneed attached him to has sister’s
children who alone could be lus hewrs. The women were,
therefore, the real guardians of all the names and traditions of o
clan. Moreover it was the women who controlled the Tone. bhatk
cabitus that sheltered up to twentyvandivvdual famhess Fyery cabim
recognized some elderdv female as s rulers or two females i it
contained fmmilies derived from two lines of deseent !

The clans were divided into maternal families of <0 to 200 people. ~The
authority possessed by the matrous of the maternal fanulies would seem™,
Jenness concluded 1o constitute then the ultimate “povers behind the
throne’ in the political life of the Troguois. ™!

Over and above this level of oreanization was that of the leacue of the

SIX nations

The council that administered  the affairs of the oagoe was
composed of neatly fifty chiefs or sachems, all of eqrat rank . and
all selected from maternal families. They assembled at frregular
intervals. whenever necessity arose. to arbitvate on intertribal
problems. to receive embassies, and to decide on peace or wag
with outside tribes. Being federal officials. they possessedino legal
authority in matters that concerned onhy acstngle tribe or clan, b
in practice they wiclled considerable power. The method of
selecting the sachem was peculiar His title was hereditary in some
maternal familv, <o that the chotee of a representative was limited



The matron of that family selected a candidate after consultation
with other women of her family and clan: her selection was
ratified, first by the sachems of the same phratry, then try the
sachems of the opposite phratry,and finally by the entire council
of the league, which called a great intertribal festival to install him
in office. The same matron had power to depose him again if he
failed to uphold the dignity of his position 13

There were also warrior chiefs who could rival the sachems in influence.
Law and order lay wholly within the jurisdiction of each t1 ibe. It was an
egalitarian, democratic society. The league had succeeded in breaking
down the exclusiveness of each tribe by substituting the blood price for
the blood feud, by amalgamating clans with similar names of tile different
tribes, and by establishing a federal counciland a federa treasury. The
political organization combined loca autonomy with a certain measure
of federa control. The argument hasbeen made that [he idea of a federal
constitution for the United States (which Canada later adopted)found its
origins in this federal polity of the league of six nations.

‘The Pacific coast Indians also had a complex social and political
organization.though there was no federal council comparableto that of
the Iroquois. There were clans and phratries, and there were also three
degrees in society: nobles, commoners. and slaves. The ultimate political
unit was the village. Every village of any size contained several
genealogical families or ‘houses” and these houseswould have
representatives in several villages. The union of two or more houses
produced a clan. Property could descend either to a man’s children or to
his sister’'s childrer; Jenness says that the exact rules that were followed
were not well understood .15 Although the phratries were important, the
dominant political unit wasthe village. There were gradesof nobles, and
grading depended to alarge extent on the lavishness of potlaches. A
higher title could reacquired by a particularly lavish potlach. But despite
these variations in social rank, west coast Indian iife had a “socialistic”
character. Foodand goods were shared, and nobles livedlittle better than
their slaves.

Deviant and criminal behaviour could be handied in a variety of ways.
Punishment could be ievied as fines of goods. Although among the Tlingit
food and many other goods were held in common, many other articles:

such as canoes. tools. traps, weapons, anti such lesser ceremonial
gear as masks and dancing shirts, were owned by individuals.
Other individuals, either within the cian or outside, could borrow
these, provided they brought them back or replaced them at some
later date. If the borrower failed trr return the article within a

10

reasonable time, the lender could disseminate stories of ridicule
about him, These stories were somewhat in the nature of the
paddle songs of the Tsimshian. butnotso highlvstvlized. andlike
t h e paddle songs they heaped ridicule upon the debtor until he
came to terms. These stories were used only when it was well
known that the debtor wasable to pav butrefused to doso for
selfish reasons. If these stories did nothave the desired effect. the
creditor could discuss the matter with members of his own clan.
If the debtor belonged to the same clan and wasin a position to
pay. the social pressure of the clan was sufficient to bring him to
terms. If, however, he was unable to pav and there was little
likelihood of his ever being able to pay, the clan would permit the
creditor to take the debtorasa debtslave 1

There were shameful acts as well as crimes. Auwd although the fact of
shame itself was usuallva sufficient deterrent. among the Tlingit as
among other peoples, some persons were prepared to dare shame in
order togain their ends. The se persons were brought to terms by ridicule:

Ridicule had many forms The most effective conisted in making
the of fender of the proprieties the laughing stock of the village by
disseminating songs and stories about him. Such songs and stories
were often composed by paid song makers. Another form was the
making of ludicrous wooden likenesses of the offenderand placing
them in prominent locat jons. Sometimes elaborate totem pole s
were carved wilh this motive in mind. Mimicrv was also resorted
to in bringing an offender to terms, or he might be called a White
Man, which everv Tlingit considered the height of public
censure.!’

Among the most important political feature of West Coast Indian
societies was the potlatch. This system was:

used by many First Nations on the West Coast. From time to
time, communitv or national leaderscall assemblies which are
wideiy attended. Through ceremony. song, dance andspeeches,
new leaders are installed in office. Wealth is redistributed through
an economy based cm giving rather thanaccumulating. Names are
given and recorded. Political councils are held and decisions are
made History is recalledand instructed. Spiritualguidance is
given While the system of the Potlatch is vervdiffer ent from that
to which Europeans are accustomed. it contams all the necessary
elementsto maintain continuity, goodgovernmentandasense ot



identity, and it permits people to conduct their ownaffairs and to
determine the course of the i destiny 18

This very brief oy erview of taditional native g0y ernment can Jdo no more
than highlight sorer of itsimportantfeatures. The diversity of aboriginal
cultur o5 and the variets of economic conditions meant that there was a
huge range of forms of politics and governmental processes, far more so
than in Europe. with its common Roman and feudal inlieritance. The
examples of fered ahove are onlv suggestions of this diversity.
Nevertheless. eventhisbrief summary points towards some important
conclusions.

First. traditional aboriginal societies did hav e self government. 1 he
processes of self government enabled essent jal political functions to be
pet formed: they allowed collectiv @ decisions to be made on crucial issues
of hunting. migration. settlement. and relationships with othet peoples:
they ensured equitable distribution of goads and resources. and allocated
tasks and functions amongst members of the community @ thes regulated
behaviour, P”'“‘”w‘l harm to indiv iduals, and punis‘hmi wrone doers:
they established and reculated the i—ireeins of  social Hiteo family
inheritance. and other relationships

Second . politics and eovernment were embedded within the social.
economic, and cultural structure. In fact, they were so closeh
inter related with other features, such as religion, familv. and means of
subsistence, that it is an arHlicio o, distort 3, process to examine
politics as a separate. distinct. process. With few exceptions, such as the
Iroquois. aboriginal cultures did not have separate Podies orindiv iduals
performing repres-ntativeroles in speaking for agroup or band in an
assembly. And even where chiefs or leaders of some sort exist o, they
were not, in wealth,power, ot iife stvle, much different fromthe rest of
their society. Leadership was more aresult of personal characteristics
thanof occupying a special position and doing different things. Thisunity
of social, religious, political. and economic iife is one of the features of
aboriginal culture which i's most strongly €Ontra sted with European
culture, with its marked specialization of functions, separation of
activities — church from state, work from family, economic pursuits from
leisure, politics from family and religion, iaw from custom. Diamond
Jenness expresses this forcefully:

Manv people have imagined that because the Eskimo's amorphous
societies lacked organized governments, and considered each
individual the equal of every other, they necessarily alsolacked
leaders. That was not so. In pre-European days each band or
settlement possessed its unofficial leader or leaders, men whose

force of character or superior skill and prowess in hunting gained
them acknowledged influence over their fellows  Tkpakhuak. who
adopted me as his son, was such aleader , although his little band
in Dolphin anti Union Strait. at the western entrance to
Coronation Gulf, counted gery Six toeight families. A far greater
leader, venerated by all the Eskimos in Bathurst Inlet, was the
shaman philosopher TIlatsiak. ‘| hese two Eskimos we re tribe
leaders. dignified in bearing and grasve of speech, as befitted men
who carried in their hands the lives and destinies of theii kinsmen
and neighbours.!?

Third. there was no identifiable separate activitn of administration in
traditional abor iginal societies. ‘I he functions which administration
performs in European societv were performed within, and as part of the
totality of aboriginal society. Thus education was part of family and tribe.
and did not involve specialized schools or school boards. Social welfare
was part of hunting, gatheringagriculture. and the sharing of resourc es
within family and band: it required no special administrative apparatus,
And law and order were part of the general structur: of inte ¢ per sonal
and inter group relations.

Fourrhi, politics and government in traditional aboriginal socicties
were not crude or unsophisticated  The word “primitiv ¢* i S not
appropriate. In contrast with techniques like the song contest. or the use
of ridicule to resolve disputes and punish anti social behay iour it is the
western law courts and systems of justice and incarceration that are
crude. violent, and insensitive, Manyv western social scientists and
philosophers, in observing the transittion from a community based to
mass societv have mourned the loss of valuable human qualities,
including the integration of work and society, or of spiritual meaning in
most activities. This Max Weber called ‘the loss on enchantment”  “jhe
integration of functions in traditional culture meant greatetrcomplexity,
sensitivity, and meaning in varied activities: the division of them into
separate compartments contributes to the loss of mean ing in modern
mass society. The benefits of a more complicated political structure. with
clearlv separated political, administrative, and judicial activities, mas
come at a price of crudeness and impersonality, and insensitiv ity in
operation.

The cultural values expressed in traditionalaboriginal governments
were very di fferent from those of European political culture:

A chief cannot get angry with his people. He cannot call anvone

down. He must speak withkind words at all times. If vougoto
where the chiefs live in the tradition of the Mowhawks, vou will
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notice something peculiar. Their houses are usually the maost
humble and the smallest, because they are alwavs giving to the
people of their nation. How much vou have given since _\.uu were
a baby is one of the criteria that the women take into consideration
when they select a leader. What counts is how much vou eave 1o
others, not how outstanding you were at this or that... ‘

Qur chiefs cannot go to war; they would forfeit their claims to
be peace chiefs. ..

So when vou say CIndian government” to the Iroquois.
Mohawks. Oneidas. Onandoeas. Cavugas. or Senecas. we think
about the Creator’s law, not parliamentary procedure. We don't
associate it with the prime minister or the president. There is no
rooni in Indian government for people who seek power. fame, and
notoriety. Indian government seeks humble men. as humble as vou
can {ind in the world. because they must give and give and crv for
their people. When the gardens are not good and there is a scarcity
of food. the leaders will be the last ones to eat. First come the
children, then the old ones. then the rest of the people. and if
there is anything left over. then the chief will eat. Traditional
Indian government is foolproof because it is based on integrity,
justice, and real democracy -0 o

‘I-his is, of course, asomew hatidealized account. and represents tilt’
political ideals of onlv one Indian nation. Others wer € more power
oriented and aggressive. In most, howev er_strong emphasis was placed
on the values of consensusand cooperation rather than arbitrariness and
coercion.

Fifth. by the time that western scholars began to study aboriginal
cultures they hadalready been influenced by the Europeaninvasion. The
society of the plains Indians, based on the horse and the large-scale
buffalo hunt, had evolved after the introduction of the horse by the
Spaniards some centuries earlier. The fur trade had encouraged Indians
of the boreal forest toidentify specific areas as trapping property, and
had encouraged them to concentrate in larger communities than before.
Aboriginal societies wereno more static and unchanging than European
society. They responded to new technologies. economic possibilities and
external pressures, Part of this response was evident in changing political
processes. A large number of these changes were in response to
innovations, such as the horse, anti the fur trade which were of benefit
to aborigina peoples.

Stxeh, traditional aboriginal societies were isolated from most outside
pressures. Contacts with other bands were not frequent, occurring
perhaps as part of a yearly communalhunt or fish-gathering. and contacts
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with other tribes, and peuoples of other language and culture, were even
less frequent. This, in part, was what created the tremendous diversity
of native cultures and economies. European society, by contrast was
large, relatively homogeneous and constantly inter acting with other
groups and peoples. frequently at a great distance.

Seventh, pre European native communtties had an autonomy and
integrity that no western nations. except perhaps the superpowers, now
enjoy. The decisions they made were their own, and were not in response
to pressures from foreign governments, or from forces in international
trade and comuerce over which they had no control. Loss of autonomy,
whether of groups. provinces, or nations, is a price that has been paid for
the advance of technology and industrialization.



2 THE EVOLUTION OF THE NOTION OF SELF-GOVERNMEN'I

The culture s of aboriginal Canadians had begun to adaptand change s iy
response ta the pressures from non native intrusion long before lands
were actually taken over and settled by non natives. For some time. the
relationship between native society and non native  was re asonably
balanced Native skills in trapping and hunting and wilderness travel aud
their knowledge of the land were essentialto explorationand Ct)Inlllvl-et,.
B ut Furopean civilization, and particularty its North American v ariant,
i s perhaps the most ageressiv e. powerful, and imperialistic of any
civil ization the world has known. Almost everywhere that the Furopean
met the aboriginal, the relationship svon became unbalanced. with the
dominant Furopean culture forcing nativ ¢ population into politic al
dependency and economic marginalization.

In this process, the varietv and autonomn of aboriginal cultures were
subjected toseveral powet ful forces. One of these was the we stern
propensity for classifying issuesand personsaccording to legal and
bureaucratic norms. Asaresultthere are mans different legal aud
administrative classifications and varieties of aboriginal populations in
Canada. including Status Indian. Non StatusIndian, Metis, onreserve,
off reserve, band members, non band member. treatv. non treatv. etc.
These classifications often bear little relationship to cultural and
economic distinctions. Nevertheless, they are the basis formany of the
differences in the way governmenttreats aboriginal populations. Another
powerful forcewas the tendencv of governments to want to change
aboriginal societies and individuals. Political autonomy was svstematically
destroyed. The traditionaleconomy was similarly damaged, populations
were re settled, and thev were subjected to an alie neducational systenn.

These processes have beenamply documented by historians and
social scientists. The Hawthorn studv! commissioned by the federal
government in the early 1960s was an important step towards not only
recognizing that these changeshad occurred. but that thev had also
created unhealthy conditions of dependency andsubstandardexistence.
The Hawthorn studv. Jenness’ work on the Inu it. and other studies



reveal ed that despite the improvenent in service s, the social and
economic con ditions of native Canadians remained unsatisfactory

One of the responses of tile federal government was to devote more
resources to improv ing education and health, extending w elfare. and
encouraging economic development. T hese had the consequence of
increasing the influence of the federal administrativ e apparatus o
aboriginal communities and individ vals. The end result was a system of
neither self governmentnorself administration. Both political powerand
administrative responsibilits remained with the federal cov ernment and
the administrative apparatus remained largelv i n the hands of and
controlled by | non natives.* Aboriginal communities were serviced as the
clientele of the administr ative state. This was not colonialism in the
normal sense of the term.  Colonialism implies that the colonial power
receives some economic gain from the exploit ation of the colonized
peoples, whoserve as the workers in the mines, and tile labourers in the
fields. In this sense.there was little exploitation. Quite the contrary, it
was difficult to find emploviment and meaningful economic activity for
aboriginal populations so that they could earn their fair share of the
wealth of the growing economy.

The conclusion is inescapable t h a t a loss was suffered by the
aboriginal populations. It was a loss of self government. a loss of the
capacity to make or even influence the decisions thataffectedindividual
and collective destinv. 11 was also aloss of culture and identitvas alien
institutions and forms were imposed on aboriginal cultures. Some of
these losses are still tobe adequately examined For example, the
imposition of patiilineal descent and inheritance throughthe Indian Acr
must have come mto conflict with the matrilineal patterns of some
aborigina cultures. However,what the outcome of this conflict has been
is far fromclear Undoubtedlv it placed severe stressuponthe culture,
the community, andtheindividual.

Aboriginal cultures have had to adapttothe realities of the federal
administrative state and other pressures. Unlike the adaptations of earlier
times, when the skills and knowledge of aboriginals were important to
explorers. traders and settlers, and relationships were in reasonable
balance. relationships and powerswere now severely out of balance.
Adaptations in this century have been in response to irresistible outside
forces m er which aboriginal populations had no control, which could be
verv harmful. and which were often difficult if not impossible to
assimilate and to reconcile with traditional culture. The process of
cultural change is something which all civilizations undergo.Sometimes
the process is rapid, sometimes slow. It can be beneficial or harmful. To
Canadian aboriginal populations in this century it has more often than
not been harmful.

A recent World Health vrganization study, in examining the health
of peoples inthe arctic regions, explained the issues in terms of the
phenomenon of acculturation whichtakes place when the two sociceties
or their active agents come into contact with one another

Acculturation has been defined as the change, hoth cultural and
psychological. which vccurs as a result of continuous first hand
contact between two initi ally distinet peoples.  Early studies of the
impact of acculturation on individuals and fam ilies tended to
emphasize the negative conseque nces, those leading to a reduction
in health status, as evidenced by mental health problems (e g.
depressiom, identity confusion), family disintegr ation (e.g. divorce,
spouse and child abuse), and increased societal breakdown (e g.
crime, interpersonal violence). More recent studies have noted
that such negative consequences are not inevitable; acculturation
may bring new opportunities, and individuals and communities
mayimprove ther lives in substantial ways (e. g., improvedhousing
and nutrition, better control of endemic disease). The process of
acculturation is not inherentlv problematic, but does need to be
managed, so as to incre ase the likelihood of positive outcomes
occurring find to decrease t h e likehhood of negative

consequences

This study conclided that since the processof acculturation could not
be stopped or reversed, the central challenge was to manage
acculturation so that changes became opportunities rather than problems
to the non -dominant group.

The key notion in their proposals was that of conrrol:

In the broadest sense control involves being once again in charge
of one's life; at the group level, [his means having the collective
right to decide how to live under the new conditions iu
circumpolar regions: at the individual level, this means havinga
sense of control over one’'s own life, and that of one’s immediate
familv ?

From this, the WHO study drew two important conclusions.

The first was that self government was an essential part of
re-establishing authentic control over their lives by aboriginal
populations. The second was that the desirable path wasnotaretreatto
the past and towardsisolation of native societies. nor was itassimilation
into the dominant culture. Rather it was adaptation and continuing
relationships between them.



This W HO critique isvery much in line with many other studies from
economic, political, legal. sociological and other perspectives, all of
which suggest [hat thestructure of administrative dependency has
become partof the problem. Self.government, and some measure of
self-determination and control over individual and community destinv are
essential for the purposes of both the aboriginal populations and the
larger, non native society.

Self government gradually emerged as an issue in the second half of
tile twentieth centurv. In the late 1930s the provinces of Saskatchewan,
Manitoba, and British Columbia commissioned studies of their native
populations. A joint Senate-House Of Commons (ommittee examined
native issues in 1939. In the 1960s several studies of the federal
government dealt more O I less directlv with natnv es. The “Glassco
Commission on goveriunent organization and management looked at
administration of the Northwest Territories. Diamond Jenness wrote his
study of Eskimo administration The Carrothers ¢ ommission made a
further examination of the political development of the Northwest
Territories. The Hawthorn group produced their massive report.

In the seventies this momentum continued with the examination of the
impact of a pipeline on the Mackenzie valley by the Berger Commission.
The James Bav negotiations and settlement provided an initial example
of self government, In the eighties the report of the Penner (“ommittee
on Indian Self Government, the Drury Report on constitntional
development in the Northwest Territories, and the involvement of
aboriginal groups in the constitutional process haveadded further
momentum.

There is now a large body o f material on various aspects 0 f
seif gov ernment, including not onls these government inspired studies
but aiso studies commissioned by native groups. To alarge extent,
however, work on self-governmentis directed towards specific concerns
of the moment, and notto broad questions of how Self-goxermnem could
be administered and actually made towork. A comparison of three
important early studies — Hawthorn, Glassco Sand Carrothers.® will
illustrate this point.

These studies represent a curious mixture. The HawthornReport was
the most sensitive tO the cultural and social conditions of nativ es. At the
same time the proposals for a much greater role for the prov inctal
governments paved the way for the 1969 White Paper. with its plansto
transfer almost the entire responsibility for Indians tothe provinces.
This, perhaps unfairly, appears to have discredited many ofthe other
vervuseful suggestions of thestudy.

‘The Glassco Commission appears to have had a mild case of split
personality. Onthe one hand it wasaware of the unique problems of
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natives, on the other hand it ignored self government anti simply
proposed more sensitive administration,

The Carrothers study was, of the three, the onemostfirmly in the
traditional iine for the development of the political institutions of
responsible government in Canada. Its proposals echoed the way in
which parliamentary cabinet government had emerged in the southern
parts of the Northwest Territories in the nineteenth] century, in theareas
which later became the prairie provinces. There were no apparent efforts
by the Carroother s Commission to adapt these institutions and their
development to the peculiar characteristics of native culture and society
Rather, theunarticulated assumption appeared to be that there was
adequate roomw i thin the tradition al model for nativ e development, and
that it should occur in the direction of closer similarity to the institutions,
values and processes of non native politics and administration.

All three studies recognized the urgent need to train natives for
positions in the administration, particularly at the professionallevel. The
proposals for this by the Carrothers Commission would have required an
investment by the federal government in university facilities, and this
proved to bei proposal the federal government was vuwilling o1 unable
to make.

The proposals of the Hawthorn study were largely for local
government institutions concerned with the delivery of services. The
study recognized that questions of policy making and creation of new
sorts of programmes existed, but didlittle to suggest how thev might be
handled. The exception here were proposals to strengthennational native
organizations, and th e general attempt to improve the visibility and
political influence of natives,

Particularly vague w e r e proposals for economic development.
Everyonerecognized the need, butnobody seemed to have a clearidea
of howto achieveit. The same could be said about acculturation. The
studies recognized that there was a problem, but did notclearlv analvze
it, either in terms of individuals or groups.

The three studies between them contained reasonably fulland detailed
proposals foraboriginal self -government in both north and south. The
Hawthorn study in particular examined social and economic conditions
and attempted to combine proposals for economic and political
development into a coherent strategy for improvement andchange. The
study wanted Indians to be regarded as ‘citizens plus’.

From the perspective of twenty vearslater,all three studies
underestimated the difficulties. These difficulties were of several orders.
First,the packages of proposals (especially Hawthorn's) were so complex
that they contained conflicting messages, including a grester roie for the
provinces, more autonomy for native communities, improved services,



and a continuing federal role. The Glassco stud}, thoughit deliberately
eschewed talking about political power, implied that representa tive
government on the parliamentary model wasrequired, but that it had to
be adapted to the special circumstancesof the north. The (Carrothers
study elaborated these ideas in more detail. and was specific aboutthe
central institutions ofterrijtorial government. In the end, the messages
received by the government and translated into policies and policy
proposals were considerably simplified. From the Hawthorn study the
message became delegation to the provinces:for the territories it became
representative parliamen tary institutions.

Second, the pt oposals for economic dev elopment were v ague, and
remained pious wishes. Economic development was recognized as an
urgent priority, but how todo it wasnotclear. Improvedsery ice delivery

is more straightforward and easier to do than economic development.
It is a natural tendency of governmentto put its money and attentionon
things where results are visible and easvrather than onthose where they
are obscure and uncertain.

Third. none of the studies came to terms with the problems created
by conflicts between the dominant non-native culture and the native
cultures. To the extent that the issucs were those of acculturation — of
enabling entire communities and cultures to control forces which affected
them. to adapt and change, todevelop the internal cultural and
community resources tohandle these processes - the issueswere
perceived only dimlv. These fundamental underlying questions tended to
be neglected in favour of more easily understood problems, anti cultural
adaptation to a large extent became identified as training of individuals
for jobs and positions of leadership.

The Continuing Movement Towards Aboriginal Self-Government

In the twenty years that elapsed between these early studies of the sixties
and the re-emergence of self-government as a central issue with aboriginal
Canadians, there were many twists and turns. The Department of Indian
Affairs and Northern Development, created in 1966, greatly improved
and extended services and service delivery, and from the mid-sixties on
DIAND in recent years has aiso encouraged the devolution of
responsibility for service delivery to bands and band councils. The
transfer from DIAND to band began with services such as social
assistance, child care, education of children, and providing and operating
community infrastructure. There was a steady increase in the funds
administered by bands, as seen below:

1971 $ 34.9 million 16% of total budget
1976 147.6 million 31% of total budget
1982 83 226.6 million W), softotalbudget

Now over 607, or $800 million. is administered by bands. Bands also
receive core funding to cover general administrative expenses. The
process of devolution of service delivery has not been without difticulties.
Nevertheless. it has given bands some measure of control over impaortant
programmes which affect them, has created a nucleus of competent
Indian band level political leaders and administrators, and in general has
improved the returns from expenditures. Band control of education has
proven to be more successful than either departmental or provineial
control.

The federal government ran into problems with its proposals to
devolve responsibilities to the provinces. In 1963 it began consultation
across Canada on changes that should be made to the Indian Acr. Hardly
had these consultatious been completed than the government tabled its
Wihite Paper on Indian Policy 3 which proposed far reaching revisions,
inclnding the repeal of the Indian Acr. Adverse reactions from Indians
and the public were so strong that the government backed down on its
proposals to terminate the special status of Indians. Tt withdrew the
White Paper in 1971.° The legal framework of the Indian Acr has
remained in force. It was not intended to be a vehicle for self-government
or native administration of programmes. nor was it suitable for these
purposes.

The Berger Commission inquiry into the impact of a Mackenzie vallev
pipeline helped raise awareness of northern and native problems. It:

mobilized the native political  organizations, raised  the
consciousness of the people in the communities, and even
sensitized many nonnative northernersto the plight of theit fellow
northerners. NMoreover, the Berger inquirv elevated northern
issues to t h e national level, awakening the awareness and
consciences of manvsouthern Canadians to the legitimacy of
northern demands. . its impacts were felt across the north 17

The provincial governmentof Quebec in the early seventies proposed
massive hydro electric development of the rivers running into the eastern
share of James Bay. This ied to confrontations between the aboriginal
populations of Northern Quebec, who had largely been a clientele of the
feder al government. and the provincial government. The end result was
a settlement of land claims which gave the James Bav (ree and the [nuit
of northern Quebec a iand base, financial resources,improvedservices.
and asubstanti al measure of seif government.
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The NDP Governments of Saskatchewan and Manitoba created
speciad departments to deal with their northernareas. These {Departments
were principally concerned withimproving the lotof northern Non-Status
Indians and Métis who were outside the responsibility of DI:AND, though
their social, cultural. and economic conditions were comparable.
Economic improvement, institutions for local self government.and
community development were central parts of the programmesof these
provincial departments.

Particularly with the growing thrust for exploitation of northern
resources. the questions of land claims, native rights, and definition of
the fundamental legal and economic entitlements of native Canadians
became important political questions

A core funding programme was established in 197110 assist groups
representing Indians. Metis. and Non-Status indians and [nuitto express
their needs and views toalllevels of government, to enable these groups
to participate in the political, social and economic institutions of
Canadian society, and to contributeto the development of aboriginal
leadership. The funding and number of groups supported by the
Secretary of State for this programme have been:

1971-73 $ 6 million to 24 associations
1974-76 8.2 million to 34 associations

1977-81 9.2million to 42 Associations
1982-83 12.9 million to 52 associations
19823.84 13 3 million to 57 associations !!

Other support for these representative aboriginal associations now brings
their level of funding above $100 million annuallv. Thirteen per cent of
their total revenues come from the Secretary of State, 90 per cent from
the federal government overall, and the remaining 10 per cent from
provincial and other sources. This makes them among the best-supported
associations in Canada Thev have also become among themosteffective
pressure groups.

Economically, the conditions of aboriginal Canadians improved,
though not as quickly as might perhapshavebeen hoped. A study
published by DIAND in 1980 showed that though there had been
considerable change, Indiansonaverage still lagged far behind the
Non-Indian population.!? At the same time there was a pronounced
movement of aboriginal Canadians to the larger cities, so that Toronto
now has a larger aboriginal population than northern Ontario, or the
Northwest Territories.

The constitution of Canada now recognizes and affirms the unique
rights and special status of aboriginal Canadians, including Indians. Inuit,

and Metis. “I hese rightsinclude bothrights to land and to decide what
happens on that land. It will, however, be many years before these
abstract constitutional statements are clearh defined and translated into
specific piecesof land and specific rights over them. The Constitution
also provides for the convening of First Ministe rs” Conferences to discuss
t h e meaning of aboriginal rights with representatives o f aboriginal
populations These mectings will also discuss self government. At a
conference in April 1933 t h e federal government proposcd a
constitutional  amendment which would entrench a process for the
negotiation of a constitutionally protected agreements on aboriginal
self government This will again be discussed at a First Ministers’
Conferencein 19 S-.

The two decades since the 1900s were periods of great activ ity. The
most visible actions concerned legal questions of land claims and rights,
but at the lower levels there were immense changes and improvements in
services To a large extent these developments occurred on two separate
tracks, with little contact between them. The we Il reported and published
constitutional process, roval commission studies and parliamentary
committee examinations dealt with major quest ions in a comprehensive
way. At the band level, administrative economic ard political changes
were taking place that were rarely discussed bv the media except when
something wentwrong. For the most part the natio nal native organization
dealt with the visible national issues, not the local ones.

Perhaps as a natural consequence of these difficult ic s. there now
appear to be twodistinct approaches tonative issues, and wavs of
resolving them One is the constitutional and legal approach on which the
nationalnative (organizations are concentrating their efforts. The other is
within DIAND itself, where there are strong pressu res to devol e
responsibilitics to bands or treaty councils. An important product of this
process wasan Act of Parliament in 1986 granting saf governmenttothe
SecheltIndian Band of British Columbia.t”?

At this point in time there are many different sorts of aboriginal
sf government  ju C anada  The government of the Northwest
Territories, which is much like a provincial government in organization
structure andresponsibilities, administers a population that has an
aboriginal majoritsy T h e James Bav C ree and the Inuit of nor thern
Quebec have ameasure of self government. The Sechelt Indians hay e
been granted self governmentby an actof parliament. Control of
services and service delivery bv Indians under DIAND is a steptowards
sef gov ernment.  Experiments o f the provinces, such as those of
Saskatchewan and Manitoba in their northern region, and of the three
prairie provinces with their Métis populations, also have some inte resting
features and elements of self government.
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3 THE FUNCTIONS OF SELF-GOVERNMENT

The question of what function government should performis evenmore
important foraboriginal sell governments in Canada than it is fora
nation state. Self governments will almost certainly operate within the
context of the existing sy stem of Canadian government and the
complexities of federal-provincial relations. Some func tions will be
handled by the federal government,some b! the provincial, and some by
the aboriginal governments. Qut of the multitude of possible activitie s,
responsibilities, and functions of a modern government, the
self-governing units will haveto choose those which areessentialtothen
purposes, and which it is feasible for them to perform. This will vary.
Remarkable v ariation exists already within themodelstriedor proposed
in Canada.

T h e Hawthorn study viewed self government as a form of local
government. These local governments were tobe largely instruments foi
the effective deliv erv of services such as education. health, andwelfar e
Reserves would be treated as municipalities for the purpose of all
provincial and federal acts which provide grants, conditional and
unconditional, to non Indian municipalities. Although the self governing
units were also to have responsibility for community and economic
development, the functions envisaged for them were quite limited.

The Penner Report of 1983 emphasized “tile importance of Indian
control in areas central to the cultures of First Nation s. .in some cases
only Indian control of legislation and policy would ensur e the survivaland
development of Indian communities. Three areas of critical concern w et e
education, child welfare and health."! These points were fur thet
elaborated:

* In order to pursue their goals, Indian people want real power to
make their own decisions andcarry out their own plans for Indian
education.

)



« The imposition of non Indian views of child care, through the
enforcement of provincial child welfare policies onreserves.has had
tragic effects on Indian family life.

e Unlike the testimony on education and child welfare.where possible
systems for delivery services were described. witnesses did not
specify how health care services would be provided. The emphasis
was on control of the sistemrather than designing new svstems.”

These conclusions on functions were reached within the context of the
primary principle that “there are matters that must be conti oiled by
Indian communities to ensure their cultural survival...Bv exercising
control over these matters, Indian people could ensure that future
generations were able to preserve and enjoy their culture and heritage.™3

In its recommendations, the committee was more general, It was
agreed that:

full legislation and policymaking powers on matters affecting
Indian people, and full control over the territory andresources
within the boundaries of Indian lands. should be among the
powers of Indian First Nation governments.

The committee therefore recommended that:

Indian First Nation gosernments exercise powers over a wide
range of subject matters. The exact scope of jurisdictionshould
be decided, by negotiations with designated representatives of
Indian First Nations. A First Nation government should have
authority to legislate in such areas as social and cultural
development, including education and family relations, land and
resource  USC. revenue-raising, €CONOMIC and commercial
development, and justice anti law enforcement, among others.
First Nation governments many also wish to make arrangements
with the federal and/or provincia governmentstocontinue existing
programs or services.’

The recent task force on a comprehensive claims policy suggested that
the reason for self-government was “to encourage the development of
aboriginal communities as strong, confident, and distinctive societies
within confederation, > The task force also notedthat European
colonization and settlement had severely undermined the integrity and
stability of native societies. Self government had to avoid the notion that
European values were superior, and should recognize the specia rights
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and the unique cultural values and traditions of aboriginal societies. For
this to succeed:

Aboriginal peoples should exercise the greatest possible control
over matters that directlv affect the preservationand enhancement
of their culture. They also should be able to negotiate provisions
to ensure the social well-being of their communities.

T he claims process should provide an- opportunity for
aboriginal peoples to create their own political institutions tn
negotiating with representatives of the appropriate governments.
In principle, aboriginal people should be free to determine the
form of government best suited to them: however, discussions
between governnients and tile aboriginal peoples will be necessary
to determine how the structure of aboriginal self governnient
would relate to the larger Canadian political system. ®

This implicitly includes a much largerrange of functions than th it
proposed by tile Penner Committee, and is muchmore al embracing
than the limited sort of local self governmentforeseenbythe Hawthorn
study. Ownership and control of land, hunting. fishing, trapping,
participating in wildlife management, and rightsto participate in and
benefit from general economicdevelopment were all parts of
self-government.

Gibbins and Ponting suggest the following summary of aboriginal
aspirations for self government:

1. Greater self determination and social justice. Protectionof and
control over own destiny, rather than subordination to political and
bureaucratic authorities based outside the ethnic group.

(3]

Econcsrnic  development toend dependency, poverty, and
unemployment. Economic justice in thesense of a far distribution
of wealth between the aborigina andunonaboriginal populations.

3. Protection and retention of aborigina culture.

4. Social vitality and development that will overcome such existing
social problems as ill health, the housing crisis, irrelevant and
demeaning education, and alienation (including its manifest
symptoms such as interpersonal violence, suicide, and the abuse of
drugs and other substances ).’

In order to achieve these aspirations, aboriginal self-governments would
need: first,political institutions that would be accountable to the



aboriginal electorate; second,a (territorial base;rhurd. control over group
membership; and fourrh, continuing fiscal support.

The National Indian Brotherhood, according to Gibbins and Ponting,
listed 24 areas that would be within the jurisdiction of self government:

()band constitutions: (2)citizenship: (3)land; (4)water; (S)air;
(6) forestry; (7)minerals; (S)oil and gas; (9)migratorv birds;
(10)wildlife; (11)fisheries; (12)conservation; (13)environment;
(14)econoric development: (15)education; (16)social
development; ( 17)health and welfare; (18)marriage:(19)cultural
development; (20)communications; (21)revenues; (22)justice;
(23)Indian!aw enforcement; and (2 4)local and private matters. 8

This also appears to be a more comprehensive list of powers than is
enjoyed at present by either the federal or provincial leveltaken singly.
Some, such as conservation. involve international treaties.

Bill C-46, establishing self-government for the Cree/Naskapiof James
Bay included as objects and power of bands: (a) (0o act as local
government authorities: (b) to use, manage and administer land and
natural resources; (c) to control the disposition of rights and interests in
land: (d) to regulate the use of buildings; (e) to use, manage, and
administer band funds; (f) to promote the general welfare of members
of the band: (g) to promote and carry out community development and
charitable works in the community; arrd (h) to establish and administer
services, programmes and projects; (i) to promote and preserve the
culture values and .raditions of the Crees and Naskapi.®

Bill C-52, legislation on Indian self-government introduced by the
Liberal Government in 1984 but not passed by parliament, proposed that
the objects of the government of an Indian Nationshould be:

(a) to act as the government authority within the lands of the
Indian Nation in accordance with this Act;

(b) to protect and enhance individual and collective rights of the
members of the Indian Nations;

(c) to promote the general welfare of the members of the Indian
Nations;

(d) to protect and enhance the cultural heritage of the members
of the Indian Nation: and

98]
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{e) to use. manage. develop, administer and regulate the lands and
resources of the Indian Nation 19

Bill ('S2.like the BN act, contained a list of enumerated headings on
which self governing Indian nations had the powers to make laws. These
included:

19. (a) construction within the boundarties of the bands of the
Indian Nation:

(b) zoning and land use planning in respect of the lands of the
Indian nation:

(c) public order within the boundartes of the lands of the Indian
Nation:

(d) the environment, within the boundar ies of the lands of the
Indian nation:

(e) public health, hygiene and safetv within the boundaries of the
lands of the Indian Nation:

(f) licensing of trades within the boundaries of the lands of the
Indian Nation:

{g)renewable and non renewable resources. including wildlife.
within the houndaries of the lands of the Indian Nation:

(h) agriculture withinthe boundaries Of the landsof the Indian
Nation:

(i) “hATRE s for the use of public services provided, pursuant to laws
made under this sectionor pursuant to section20, within the
boundaries of the lands of the Indian Nation:

(j) the administration of justice within the boundaries of the lands
of the Indian Nation.including

(i) the constitution, maintenance and organization of judicial
and quasi judicial bodies with jurisdiction in relation to laws of
the Indian Nations. and

(ii) the establishment and maintenance of jails, the provisionof
policeservicesand prosecutions:

kR



(k) family law in relation to members of the Indian Nation
permanently resident within the boundaries of the landsof the Indian
Nation, including marriage, separation, divorce, legitimacy, adoption,
child welf are and guardianship of minors and incompetents;

(1) property within the boundaries of the lands of the Indian Nation,
including rights in property, descent of property, expropriation, and
access to and residence on lands of the Indian Nation:

(m) matters of purely local or private nature for the good government
of the Indian Nation; and

(n) the imposition of fines, penalties or. subject to the regulations,
imprisonment for enforcing anyv law made try the government of the
Indian Nation in relation to any matter coming within any class of
subjects enumerated in this section.

These quite extensive powers were qualified by section 28, which stated
that:

28. no law may bemade by the government of an Indian Nation
that is recognized that conflicts with the Canadian Charter of
Rights and Freedoms or any international covenant relating to
human rights signedby the government of Canada

Section 31 gave the Governor-in-Council the power to disallow anylaw
or provision of a law of an Indian Nation. Section 32 stated that the
Statutory Instruments Act did not apply to laws enacted by the
government of an Indian Nation.

The legislation to establish self-government for the Sechelt Indian
Band contained no such statement of general objectives.!! The minister
stated that the legislation was based on proposals by band members. Its
purpose was to establish the band as a legal entity to provide for the
transfer to it of fee-simple title to itslands. The objectives were:

. to increase local control and decision making;

» to recognize the diverse needs, traditions, and culture of those it
serves, and

e to provide accountability to local electors, rather than to a federal
bureaucracy.!?

Two points are apparent. First, self government is toalarge extentan
abstractvision rather than a specific, clearly defined reality. There is a
great deal of rhetoric surrounding the discussion associated withpast
grievances, laud claims, native rights, and ideals of self determination.
One of the biggest challenges facing advocates of self governmentis to
translate these abstract ideals into concrete, practical proposals.

Second. there are going to be many different sorts of self government.
Gibbinsand Ponting discuss two cases: “those individuals —be they status
Indians, Métis or others - who live in communities in which the majority
of the population is of aboriginal descent and there is some realistic
potential of territorially-based, self-governing aboriginal institutions; and
those living outside such communities, for whom rhe scope and potential
for self governing institutions is extremely limited, "*? But the 1€ &r€ rany
variations even within these two groups. ‘The situation of the Inuit in
Nunavut will be quite differentfrom a smal reserve in the south, though
each will have some sort of land base. The situation of Status Indians
living in Toronto is vastly different from that of Métis families living in
the Prairies, though neither would have a land base.

There is so much variety that it must be recognized that there are
now, anti will always be, many different forms of self-government, each
performing some of, but not all of, a wide range of functions. The most
important functions are:

1 culural preservation — the maintenance of traditional lifestyle,
language and culture;

2. culural adaptation — assisting a culture and community to change so
that it and the individuals within it can interact effectively with the
economy and lifestyle of non-native society;

3. senuce delivery — the economic and effective provision to the
community, in a form adapted to and suitable to its needs and
circumstances. of services such as health, welfare, education,
justice;

4. economic development — the active involvement of the self-governing
unit in projects and activities which improve the well-being of
individuals and the community;

5. resources and environmental management — aboriginal populations
who maintain a traditional lifestyle will need some control over the
resources of their land base; and
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6. law and enforcemen: — the relationship of the aborigina peoples to
the law and the judicial system is a major issue at present and will
continue to be for most self governing units.

Some aboriginal self gosernments will emphasize some of these
functions, others will emphasize different ones. The Sechelt
arrangements. for example. leave law enforcement with the RCMP.
Other groups would not be happy with this arrangement.

For some purposes, linkages between self governing units,and
coo peration in areas of culture, research and development will have to
be developed. Intet governmental relations for this purpose wilt be
important. Intergovernmentalrelations will also be importantwith other
levels of government for questions of funding and coordination.

Local government, as it has developed in Canada, fulfills primarily a
service delivery function. dthough it can aso perfor m law enforcement,
and get imvolved in economic development and other activities,
Presery ation of Canadian. provincial. regional. and ethnic cultures has
become a concern of the federaland provincial governments. and even
with their immense resourcesthey find it a difficult and challenging task.
The conclusion should not be read into this comment that some of these
functions are “piein the sky” anti in noway can be performed by
aboriginal self governments.but rather that questions of size. scale. and
emphasis are important to the effective working of self-government. and
nust be dealt with to ensure sarisfactory policies and administration.

One thing that is reasonably certain i s that most abori ginal
self-gel erningunits. for many fundamental purposes. will not be
comparable toordinarylocaland municipal governments. They will have
special, different. and important functions. They will alsohav e unique
and special populations to serve.

Perhaps the most importantof these unique functions for many
aboriginal self governmentsare the questions of culturalpreservation and
adaptation. These go far bevondthe norma meanings of multiculturalism
and linguistic diversity in Canada. Aboriginal cultures, communities, and
individuals are under severe stress in Canada from the pressures of tile
greater non-aboriginal society. Programmes hav e largely focussedon
developing the individual aboriginal persons rather than the community.
Education, for example, has been similar to that of aperson in the south,
to prepare him or her for employment. It has not been a means of
preserving or adopting the culture and the community. The focuson
aboriginal self government is to alarge extent an efforttore facus
administration and policies away from the individualistic orientation of
past programmes conceived in a “non-aboriginal environment, and toward
programmes which preserve the unique culture of aboriginal populations.
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and enable the community and culture as a whole to adapt and respond
to pressures. Individual development and adaptation would then be part
of this broadly based social evolution.

These culture related functions of *cultural preservation” and “cultural
adaptation” are similar to what was termed ‘Cacculturation’ in the
WHO/Nordic Council Report on family health problems in circumpolar
regions. This process has also been termed ‘integration” as opposed to
sassimilation”,  with assimilation involving the merging of aboriginal
culture with the dominant one, with the loss of separate identity, while
integration links the two cultures, without the absorption and ultimate
disappearance of the weaker one.'* The important points in this cluster
of concepts and terms is that continuity and change are both included.
The essential central values and institutions of aboriginal culture are
retained: the community and culture at the same time adapt and respond
to the pressures and stresses of their relationship to non aborieinal
society.

Economic development is closely associated with cultural adaptation.
It is 2 means of enabling aboriginal people to participate in the wealth
and benefits of the modetn economic system. but on their own terms,
and as part of the evolution of the community. Trainmg, and the search
for both potential developments and capital to a degree unknown in
non-aboriginal communities must be part of this process.

Resources and environmental management include both preserving
traditional  life stvle  and  hunting  and  gathering  activities,  and
development of renewable and non-renewable resources for commercial
exploitation. It is thercfore tied in with both cultural and economic
questions. Tt will also involve aboriginal influence over policies and
developments in large areas of Canada. especially in the north.

Law and enforcement will be crucial functions for many aboriginal
sell governments because the experience of aboriginal people with the
Canadian judicial svstern has not for the most part been a happyv one.
Aboriginal peoples are greatly over-represented in jails and correctional
institutions at all levels. Restoration of social sanctions and controls at
the community level is an important need in most aboriginal groups,



4 THE “PUBLIC'" OF SFLF-G()\'ERNMENT‘

For two reasons defining the “public” which participates in and is served
by aboriginal self governments is animportantissue.  First, many
aboriginal Canadians are in a specia legal situation, and have rights,
privileges, financial entitlements, andrelationshipstogovernment that
are quite different from those of normal Canadians. Second, the
functions of cultural preservation, adaptation. acculturation, which are
so important toaboriginal communities. have ouly a limited counterpart
outside. Forboth of these reasons, the public which comprises the
aboriginal self governing unit hastobe defined mor¢rigorously than for
non-aboriginal governments, and their relationships to the different
aspects of self government must be clearly specified.

Indian communities are based on a quite diff erent form of
membership than Non Indian communities. With few exceptions,
membership is ascribed at birth.! Membership in the band is retained
even if an individual moves off the reserve. The band thus has a
continuing existence which is independent of the place of residence of a
member. Indian land is essentially communal, title usually being retained
in the Crown. Non- Indians may only lease, not own,landon areserve.
Even Indians on reserves do not own land in the normalsense.

The Hawthorn study concluded that this double aspect of band
membership and community membership pervadedand confused band
councif activities. According to Hawthorn the contradictions and
confusions of Indian status would grow more importtant and would
complicate the development of self government.

Among the problems that were created by thissituation were:

(i) when a significant proportion of band members lived off
reserve, there could be conflicts of interest between the on and
off-reserve groups.

(ii) the rights of off-reserve members to participate in elections of
band councils became a problem.
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(iii) if off-reserve members could not vote, they had no share in
the handling of funds and other assets in which they had an
interest

(iv} non-f ndiansliving on reserves did not have the political rights
of voting in election for local councils. Band funds, technically,
could also not be spent for their benefit.’

To resolve some of these problems the study recommended that local
government functions should, onan experimental basis, be separated
from the functions of managing band assets. This would help overcome
the serious contradiction which the blending of the two functions
entailed. An Indian also has one status as a citizen of a local community
and a separate status asa shareholder in the corporate assets of the band.

Membership in bands, and Indian status, havebeen contentious issues
for many years. The Indian Act was based on patrilineal principles.
Indian women who married Non-Status Indian men automatically lost
their status, and their children did not have status. This was clearly
discrimination on the basis of sex. It also must have offended many
Indian tribes for whom the line of matrilineal descent was the significant
one. Others who lost their status (or became “enfranchised”) included
Indians who enlisted in the armed services, or who received a university
degree, entered the clergy before 1920, or joined a profession.

In 1985 Parliament amended the [ndian Act to deal with these
long-standing grievances over loss of Indian status. The origina intention
of Bill C-31 was to enable Indian women who married Norl-Status Indian
men to retain their status, and for their children to retain it as well. The
bill made this retroactive, so that it applied not only in the future, but
also to women who had already been forced to lose their status.
Similarly, status was to be restored to those who had lost it through
joining the armed forces, or through other provisions of the Indian Act
deemed unfair.

However, it became apparent as the bill was studied in committee that
other sorts of enfranchisement could be considered unfair. The bill was
consequently amended so that Indian status was granted to al those who
had been enfranchised, whether voluntarily or involuntarily, and their
children. These people can now apply to the registrar for restoration of
Indian status.

Bands may now establish membership lists subject to a vote by a
majority of the electors of the band. The electors include all persons over
the age of eighteen who are on the existing band list. This apparently
means a majority of all band members whether on or off-reserve.
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While these amendments have eliminated some of the more
obnoxiousand discriminatory provisions of the Indian Acr, they have also
had other profound effects . There is a distinction bet ween Indian status
(which isdefinedby being onthe Indian Register” maintained by the
registrar in DIAND), and band membership (which, nnder band contral,
could be based on quite different criteria from the Indian Registrarand
could include eithe r more, or fewer people)

[t is conceivable under these new rules that many, perhaps oy en a
majority of. on reserve band members could be Non Status. A majority
of the band. because they are not ordinarily resident, might not be able
to vote for chief or council under ¢lause 77 of the Indian At This mieht
create serious problems of the sort that the Hawthorn study foresaw if,
for example there were a large amount of band tunds in question. and
these were under the control of the council. The interests of bhand
members and band electors could diverge So could those of Status and
Non Status members. Fxpanded membership might also streteh the
resources of bands.

These questions of member ship, and who participates and benefits,
constantlyreappear in discussions of aboriginal self government. It is not
peculiar  to Status Indians, but is important for Inuit. Métis and
Non Status Indian self governmentas well.

The question of whether the governnient of the proposed Nunavut
should be “public™ or “native” isanother version of it. Al present, and
for the foreseeable future, the eastern Arctic will have an Inuit majority
of the population. A ‘public” government in which dl residents have
equal political rights does not, therefore, seem to be an obstacle to
having agovernment primarily concerned with the particular needs and
culture of the Inuit. This sort of reasoning led the [nuit of northern
Quebec to establish a public government in Kativik, and the Metis to
press for provincehnod for Manitoba, whereas the James Bay Cree
established an ethnic government. The Inuit of Nunavut could lose their
majority. A major oil discovery in the eastern Arctic could bring sucha
huge influx of Non-Inuit that the aboriginal population wouldbe
swamped. The creation of the new territory could itself cause the
immigration of so many Non Inuit public servants and associated workers
that the claritv of the focus on Inuitcould be confused This happened
to some extent in the Northwest Territories with the development of
territorial government. At one point the territories proposcd to restrict
voting-political participation — to persons with aresidence qualification
of twoormore years. This would have reduced the in fluence of
non-aboriginal peoples and transients, It would also have madea
substantial proportion of the non aboriginal territorial population into
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second class citizens interms of self vovernment. Fhe courts did not
acceptthis proposal.

T h e question is even more confused in considering off Reserve
Indians andlandless aboriginals. About 20 per cent ot Status Indians now
live in large cities. They are freeto participate in municipal and
provincial elections as long as they meet the normal stan dards for
eligibility. This doesnot, of course. ensure that their specialneeds for
programmes and cultural facilities are met. Nor does it mean that the
three levels of govermment - local, provincial, and federal — always agree
on the responsibility for funding abou iginal institutions and paying for
welfare, education. and other services. There are questions of the extent
to which their particular needs ought to be met through special political
svstems. including someaspects of aboriginal self govermme ut. or
through administrativ e agencie s, or through \ oluntary cultural and
educational associations. Perhaps tile most likely self government fur
off Reserve Indians and landless aboriginal peoples living within larger
connmunities  will consist of some formof special administrative
recognition. These peoples might also for sotmne purposesfor m their own
“public’ and political system within. but separate from. that of the larger
society. Separate schools in Ountario and Quebec offer examples of how
this can be done for some services. There are enormous administrative
and political obstaclesto this sortofseparate *publics™ withinan alreadvy
complex system of government.

The definition of the public becomes even less clear in considering
landless aboriginal peoples. In New Zealand, there are four separate
seats fur Maoris. However, voter registration is complicated, andthe
members for these seatstend to be less influential than other elected
representatives. ' Self identification and choice might be an acceptable
way to establish avoting registry, as for instance, is done for separate and
public school taxation at the locallevel in Ontario. If there were separate
seats in legislatures to be voted for only by MNlétis or other aboriginal
peoples. this sort of self selectionmightwork.® It might also lead to bitter
arguments over who is a ‘rea’ Metis as opposed to a‘phony’ one.

Underlying these problems of defining the “public” is afundamental
tension between the needs of aboriginal communities cm the one hand,
and the principles of liberal democracy as found in Canadian law and
political values. Liberal democracy considers all citizens as equa for the
purpose of voting and participation in political activities. Discrimination
in voting on the basis of ethnicity, religion, colour, sex, or other external
and ascribed characteristics is anathema. Discrimination can be made in
administration - the poor. the blind, the aged, the mentally handicapped,
small businesses, farmers, and innumerable other groups (including
aborigind) — are recognizedas special groups and given specia services.

But this discrimination does not extend to voting and the definition of the
public.

As long as the problems of Canadian abotiginals were treated as
administrative questions the problem of defining the public was not
important. But once they became guestions of self government, and the
assienment of political power to separate groups within and often part of
the greater societv, they became crucial issues. How an aboriginal
self government is structured and works, and the questions that are
important in its administration, are to a large extent dependent on how
s “public” is defined. Hereo as in most other aspects, there sill be
CNOFMONS Variety,

Problems of defining who participates do not end with elections tor
local government. Thev are also important for corporations. Thowmas
Berger was very critical of the situation in Aliska, where natives with at
least one gianter native blood veceived shares in recional and villaee
corporation which held titde o Tand aud other assets: Noonatives bor
after December 120 19710 the date on which Congress passed the
legistatinn, are entitled to receive shares: After 1992 shares can be soll
and pon natives could  theoretically become  domrant shareholders,
Membership in the corporation, which in impoertant ©.avs is svnonvious
with political participation in self covernment. comes from the ownership
of shares, Berver concludes:

AL that T have written in preceding chaptors reveals the chaos that
will resolt if shares in the village corporations are to be sold. To
aceept that as it it were simply a case of exercising persenal choice
in an ordinary matter of private law is to use the vocabulary of
corporate law o obscure the cultural consequences that would
cnsue in the villages. Native people may aceept private bea
instruments for disposing of units of wealthi, bur this willingness
does not eradicate their continuing attachnment to the Land. Tty
be something that White culture expects of theme it doesn't nullify
the deeper impualses of Native culture. If there iy to be aoright to
sell shares. it must be onlv to sell shares ina village corporation
that has divested itself of ancestral lands by conveving them to g
tribunal povarment.”

The problem enmterges here because an inappropriate form. the private
corporation with shareholders. was used to perform a central cultural and
political function of maintaining the cconomic base and Difestyle of
community. Participation in corporate and political decisions should have
been on the basis of belonging to the appropriate “public” rather than omn
the basis of ownership of shares.
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regional units of government in which their in fluence willnot be
decisive in determining policy. In many cases, of course, the latter
option does not exist as the communities concerned are so isolated
from other communities that integration for the puipose of
providing particular servicesis notpossible.”

This question of size has received only scant attention in recent
discussions, The Penner ("omrmittee noted:

It can be expected that several Indian First Nation governments
may wish to combine for various purposes - administrative,
economic, or cultural. Examples would be educational
associations, economic development corporations, tribal councils,
treatv organizations and assemblies. Legislative authority would,
however, be with Indian governments. and the primary
relationship of the Indian people involved withthe federal
gover nment would be through those governments.?

Sally Weaver also thought that the goa of Indian self government would
be achieved through band governments asserting their rightto govern a
the reserve level, although there was also a need for larger organizations
to exert political pressure at the national and provincia levels.?

The functions which will require larger resources than those available
at the band level include much more than intergovernmental relations
however. For example, curricula for schools including native languages
and teaching resources will have to be developed. Economic and
industrial developmentwill need to be guided and assisted. Capital funds
for development projects will have to be provided. Healthsery ices will
have to be organized and monitored. Research into wildlife and other
resources will have to be conducted. All of these with rare exceptions
will be beyond the ability and resources of even the largest bands to
perform. Two possibilities are that either the other levels of government
- federal or provincial - will perform these functions on behalf of
aboriginal self-gc)verlinl(.tits, or  that  well financed aboriginal
organizations supported by many bands will perform them. An
unfortunate, but perhaps also likely possibility, is that many functions
will be neglected and lost in the other complexities of self government,
Local governments are too smal anywhere in Canada to be effective for
anv but local policy-making and programme development. This is much
of” the reason for their control and supervision by provincial
governments.

Two points are evident in this consideration of Size. First, the band
or community level is extremely small even for effective and efficient
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service delivery. Second. policv-making and development can only be
carried outby organizations with much greater resources than those
available at the band level. FEven the Northwest Territories as a
self governing unit is of asmall size. These problems of scale canbe
overcome, but it is important to recognize that they exist, and that their
resolution will require some reliance on other, and larger, organizations,
and a corresponding loss of autonomy at the local self governing level.



6 POLITICAL POWER

The structure of political and representative institutions of aboriginal
self-government i s the focus of this chapter, not their lecal and
constitutional powers. Political power is the "who' and “how™ of the way
that aself-governing community w ill make the decisions within its
competence. It is notan examination of how great the scope of its powers
is orought to be, but rather g consideration of how decisions are made
on how its powers ought to be used.

Political power in a modern democracy is normalls exercised through
representatives chosen bv secret ballot in electionsinwhich each adult
member of the community has an equal voice. This is not the traditional
way of most aboriginal communities. Though, as we have see n. elections
formed part of the governance of the Iroquois, more conumon processes
of selection of leaders were through tile tribe, clan, family. heredity,
prowess, or the potlatch. At times these processes were very complex
and sophisticated. W ithin some socie ties, such as the Inuit. the notion
of representation of the community through the selection of a single
leader wasstrange. Decisions were made onthe basis of discussionsand
consensus rather than through delegations and representation.

Under the aegis of the Indian A ffairs Branch these traditional forms
of government were suppressed, anti political pow er resided with the
Branchand its representatives in [he field. In many aboriginal groups the
traditional structure and processes of choosing leaders and making
collective decisions were. during this period. if notdestroved, then
damaged and distorted.

The questions tobe considered now in the movement towards
aboriginal self government are: first, how political leaders are tobe
selected:second, how they are to be held accountable: and t/ird, how
political power will be used to direct, control, and hold accountable the
administrators anti administrative activities.

ForIndians, the band council is the focus of political power. At [he
time of the Hawthorn study band councils were selected either by
“custom” or in accord with electoral provisions laid down in the Indian
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Act.! The council wasthe body officially recognized by the Indian
Affairs Branch, and the formal instrument oflocalgoverntnent in the
Indian community. By the mid-sixties, most bands selected their chiefs
and councillors by election, and the policy of the Branch was to
encourage more bands to select through election rather than according
to the custom of the band. The franchise was extended to all band
members over 21 who were ordinarily resident on the reserve. Unless
otherwise ordered by the ministry, the council consisted of a chief and
one councillor for every 100 band members within a range of a minimum
of two and a maximum of twely e councillors. The chief could be elected
either bya majority of the band, or by the councillors. The powers of the
band council were severely circumscribed.

Twenty vears later DIAND told the Special Parliamentary Committee
on Indian Self Government that “band governments are more like
administrative arms of the Department of Indian Affairs than they are
governments accountable to band members. ** The Department proposed
several changes to improve the powers and autonomy of bands. One
proposal was that each band should develop its own charter. “This
charter, or congtitution, would outline, in its own terms, the nature of the
relationship which would exist between the Indian band government and
band membership.”? Witnesses from Indian organizations rejected these
proposals.

The discussion by the Penner Committee of political power within
Indian self-governments was not very detailed. The committee did,
however, recommend that criteria should be established which had to be
met by any First Nation government wishing to be legally recognized as
self-governing. These were:

(@) demonstrated support for the new governmental structure by a
significant mgjority of all the people involved in a way that left no
doubt as to their desires;

(b) some system of accountability by the government to the people
concerned; and

(c) a membership code, and procedures for decision-making and
appeals, in accordance with international covenants.4

The response of the government was Bill C-52, introduced into
parliament in 1984 but not passed. Under the provisions of this hi]], an
Indian Nation could seek recognition as a self governing unit if it met
certain criteria established in the bill, and if its members, in a
referendum, had agreed to seek such recognition. The structure of
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political power necessary for recognition was spelled out in the bill. A
counstitution. which had to be approved in are ferendum, would outline
a membership code, describe processes ofgovernment, provide for
political and financial accountability and outline a mechanism for
removing governments when powershad been abused. A panelw ith
many of the powers of a court was proposed t0 approve constitutions,
[n short, Bill C-532 proposed that political powerin Indian
self- government be exercised by elected representativesas it is in
municipal, provincial, and federal gov ernments. There was room for
flexibility. but this flexibility was limited by file provisions of tile
Canadian charter of rights and freedoms. ["his hill metwith a great deal
of opposition. It was ‘felt that it did not incorporate the spitit of the
Penner Comunittee's recommendations.® To the extent that it restricted
and defined institutions, and insofar as the formof govermmentenisaged
in it was subordinate and loca in character, the criticism was valid.
Discussions of aboriginal constitutions and self government during
this period were often conducted at ahighly abstract level. The federal
government's proposals. for example, were criticized because:

Itisapparent that the concept of a constitution or a charter as it
is contained in the proposed Indian government scheme is neither
the functional nor the symbalic equivalent of a constitution as it
has evolved in Western political and legal theory, nor is it what
Indian leaders perceive a constitution to be. Instead. as the
government is using the term, it is a delegated instrument that rests
on the legal authority of Parliament.®

Bill C 46. establishing self government for the James Bay ('reeand
Naskapi, incorporated one Naskapi and eight Cree binds. A band
council, and the position of hand chief and band councillors were
created. Alladult members over the age of eighteen were entitled to vote.
Matters could be decided by the council, or, if the corporation by laws
required, by referendum. These provisions, though more detailed, are
in intent much like those of the later bill on self government.

The legislation establishing self-government for the Secheltband is
less restrictive than Bill C-52. It established the band council as the
governing body of the band, and required that the written constitution
should establish the composition. tenure, and election of band councils,
and select for the council legislative powers from among those allowed
by the Act. The constitution shouldalso provide for financial
accountability and establish rules for the disposition of Sechelt bands. ’
The constitution has to be accepted by the governor in Counciito come
into force. For this acceptance, three conditions must be met: first it
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must include or prov ide for the matters described above:second it must
have the support of a majority of the electors in the Sechelt band; and
third the Governor-in-Council must approve of it. Presumably this last
requirement means that the constitution will have to meet the standards
of representation, democracy. human rights. and accountability generally
expected of Canadian governments.

All of these thrusts towards aboriginal self-government indicate that
acondition that will have to be met before self government is achieved
is the formation of a constitution which guarantees universal adult
suffrage, the selection of representatives through elections, andsome
means of accountability. Whatever the traditions and culture of the
aboriginal group, and however thev are adapted to these requirements,
the basic liberal-democratic political values as expressedin the Canadian
charter of human rights willhaveto be recognized.

The Northwest Territories have steadily progressed towards
self-gin ernment since the Carrothers Report of the mid sixties. The
capital was moved to Yellow knife, and by 1979, when the Drury
investigation was completed, there was a fully elected 22 member
Territorial  Council, whichwas elected by universal adultsuffrage.
Nevertheless, the Drury report concluded that the complex amalgam of
politicaland administrative institutions tended to diffuse accountability
and hide real authority, which wasvested in appointed officials in
Y ellowknife. ®

There was a “complaint of many native peoples and groups [hat alien
institutions based on a southern provincial model are being imposed on
them too rapidly, and that no time has been allowed for them to be
understood, approved, or adapted to the values and needs of the people. ”
The developments were “hardly major steps towards the granting of
self government to the NWT. While the structures necessary for
responsible government were already largely in place . . . the authority to
make the function rests with the federal government. ” There were
“complaints that local governments are, in effect, administrative
extensions of the GNWT, and used for the sole purpose of delivering its
programs. Local councils and committees are perceived by the
communities as possessing no real authority over these issues that are of
vital importance to the lives of residents of the communities. ™

In short, it was still a system that lacked effective political institutions.
There was “a widespread sentiment in the NWT that, while there is no
shortage of government in the territories, the existing authorities of the
political structures at both the territorial and community levels are
inadequate to meet the needs and concerns of the people ."10

Since then, there have been substantial shifts towards responsible
parliamentary government. Responsibility for programtnes is gradually
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being shifted to the territorial government, and the presence and
responsibilities of DIAND correspondingly reduced. The rote of the
Commissioner as head of the executive has been curtailed.andthereare
now departments of government headed by members of the elected
assembly. A structure of government like that of the provinces. if nota
government with comparable powers. is eradually emerging.

Nevertheless. thereare still obstacles to the devejopment of effective
politicalpower within the territories. A frequent. hilt to my mind
misguided, Criticismisthe lack of political parties:

One of the mostsignificant obstacles to the achievement of full
responsible government in the N.W.T. is the absence of aparty
system in the Legislative Assembly. The SYSt€min place. which is
referred 1o ( sometimes, perhaps, ironically) asconsensus
government. features the selection of the member of the Executive
Council through a wide open election at large within the caucus
of the assemblv. This caucus, in the absence of political parties,
includes all of the sitting members assembled in camera and
casting theiurvotesasindependents. The problem with this svstem
is that there is no collective responsibility in the executive. asthere
is in mature systems of cabinet government. Asa result, there is
no clear procedure In fact it is common. even formembers of tire
Exec utive Council. to break with their “cabsinet” colleagues and
vote against motions introduced bv aminister on behalf of the
government. Without cabinet solidarity it is difficult to see the
kind of collective responsibility that prevails in party based cabinet
government and without such collective responsibility to the
legislature, it is impossible to haveresponsible government in any
conditional sense.!!

On the other hand it could be argued that the parliamentary} cabinet
system is a very loose framework indeed, and is capable of enormous
variation, including weak or non existent party lines.In the development
of parliamentarv government in Britain individual ministerial
responsibility became a constitutional principle long before collective
responsibility Rigid party lines are a rclatively recent phenomenon, and
parliamentary government achieved much of its present form without
them. Party lines and identity are carried to an extreme in Canada.
Discipline has substantially weakened in Britain in recent years, and
governments have frequently been defeated on important legislation
because their own supporters voted against them. The old North West
Territories Assembly did not have rigid party divisions before they were
granted responsible government in 1897. Nor did it when the provinces
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of Saskatchewan and Alberta were created from them in 1903, Many of
the problems and weaknesses of Canadian legislatures come from
exaggerated party discipline. The Westminster model is open and free
enough to accommodate €ven the possible variationsand special
characteristics of the Northwest Territories. Whya territorial government
ruling 50,000 people should mimic the party structure of a government
of a nation of 25 million is not made clear. Territorial government and
politics are in effectonthescaleof a municipaity; the institutions should
adaptto this small scaleandthe increased personal contact andintimacy
of this level. Municipal governments in Canada rarely divide on party
lines. Representative parliamentary gosernment can function perfectly
well without strong party divisions 12

A more serious criticism is the feeling that the territoria institutions
lack legitimacy. This was the force behind the referendumsote in favour
of the division of the territories and the creation of Nunavut. The
argument is sometimes made that the elected members of the territorial
assembly are not the true political leaders of aboriginal groups. The real
leaders instead participate in the national organizations dealing directly
with the federal government on land claims and other negotiations.
Because of this, the political power of the territorial assembly is not
great, nor is it likely tobe until there is a substantial change in the
electorate’s evaluation of the importance of the territorial assembly
versus other native organizations and forums for discussion.

Arguments like this have a strong subjective, impressionistic element.
They are difficilt tn evauate. They do, however, highlight an important
point: merely ST€3MM8 yenresentative institutions does not guarantee that
they millwork. Competent concerned persons to fill elected positions are
also essential. And, especialy in small communities where educational
and cultura gaps exist, qualified people are in short supply.

The main focus of the Drury study was community and local
government rather than the territorial assembly. The study argued that
any proposal to increase the authority and broaden the jurisdiction of the
territorial government should be balanced by conferring authority to the
community level of government. To this end the study proposed to
increase the responsibilities of the locallevel for land and game
management, education’ We|fare’ housing and other functions. They also
proposed a restructuring of local government to recognize aboriginal
values of consensus and community participation. A great deal of
flexibility and ability to adapt to local conditions was also required with
local communities deciding on council COmMposition and selection
procedures, local franchises and the responsibilities of local leaders.!3
Representative government was envisaged, but it was to be modified and
adapted to suit particular northern aboriginal needs. Elections were
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implied, as was universal adult suffrage within limitsof the residence
requirement, butthe exact methad of election was to be established by
the community.

The study was particularly concerned w ith the tendency of boththe
territorial and federal governments to view local government as
administrative extensions and agents for the delivery of the programmed
and services of the senior level. This was counter-produc tive to the
development of political leadership at the locallevel. Torthis end:

Both the federal and territorial governments should acknowledge
the community council as the prime body in the community. All
governmental relations with the community should be established
first with the community council Both seniorlevels shouldavoid
linkages that bypass the councilor encourage the formation of
special-interest groups or committees. Furthermore, the federal
gov ernment should insist, possibly through requir ements attached
10 land use permits. that industry consult with the community
council and thereby avoid rhe creation of industry sponsored
advisorv groups outside tile political process. Inaddition. aff
hearings, inquiries or task force arrangements should be carried
out in such a way that the community council is recognizedasthe
prime bodv in the community.!?

These recommendations, and the other recommendations of the Drury
study on the creation of regional units of government, have not received
the attention they deserve. Rather, division of the territories and progress
towards responsible cabinet government at the territorial levelhave been
central concerns. Nevertheless, stronglocal Government with effective
leadership at the community level remain of prime itnportance in the
north as in the south.

Several conclusions can be made aboutpolitical power in aborigina
self-government.  Firsz, it is almost certainly going to involve
representative institutions based onuniversal adult suffr age, [.arger
self-governing units especially are going to require councils or other
representative bodies. Second, there are waysthat representative
procedures can be adapted to be in harmony with traditional forms of
aboriginal government and politics. Party divisionsare not necessarily
the route to follow, and the representative institutions can be sensitive
and responsive to the traditional family and other pow erstructures.
Third, leadership, and the assurance of an adequate reservoir of
competent personnel, has been identified by many studies asan
important problem. Fourth, there is a high risk of spreading power and
leadership too thinly through a proliferation of local bodies. tothe extent
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that impedes their effectiveness as policy creators. Finally, it should be
emphasized that representative government does not mean the tvranny
of the majority. The emphasis on partisan Strife in parliamentary
government masks the v ery real and important elements of consensusand
compromise in therm Bills are often changed during passage. as
happened with Bill C-31. amending the membership provisions of the
Indian Act. Legislation often does not pass atall because it fails to meet
the test of public and’ interest group acceptance, as happened with Bill
C-52, on Indian self go ernment. Democracy i s as much a means of
listening to and accommodating minorities as Of letting majorities
their way. Consensus antf representation are not black and white
opposites, but can complement each other.!’

have

7 THE RELATIONSHIP BETWEEN A DMINISTRATI VE AND
POLITICAL POWER

Aboriginal self governing entities will be of a quite different scale. and
face quite different problems to the federal government. The federal
government. which is the most highly developed political system in
Canada, faces a constant challenge in developing the appropriate means
by which political will can be exerted over administiative bodies, In the
federal goverument, in some instances the civil servants rather than
politicians hold tile power and responsibility, andthe civil servants are
made accountable Even in the federal government the struggle for
responsible eovernment is never ending, regardless of institutional
reforms and improvement. Jhese problems will be equally real and
severe in aboriginal seif governments.

The relationship between politicians and administrators is likelv to be
difficult to sort out. In the smallest self governing units, where there are
few positions on the administrative side,power is likely to be “fused”,
with elected leaders making many of the decisions which in larger units
are made by civil servants.

The Hawthorn study viewed the developmentofa band civil service
as essential for many purposes of sdf government:

for the move to more autonomy at the local level. The addition
of one or more civil servants should have the consequence of
rendering policies more stable and less subject to change asa
result of election results; it should increase the amount of
knowledge available for effective policy-making, andby thus
increasing the executive capacity of Council it will enlarge the
range of issues over which it can effectively make policies. An
incidental but valuable by product of the creation of a civil service
is that it will enhance the accountability of Councilto the
electorate by reducing Council’s capacity to deflect blante for its
performance onto the local Indian Affairs Branch administration.
Of special importance is the probability that ultimately’ the



development of alocal “bur eaucracy” will give the Indian
community some countervailing power vis a vis the Indian \ {fairs
Branch.!

Several aspects of the relationship between the political and  the
administrative are intermingled here. The civil service is to act as a
moderating influence restraining the more extreme impulses of the
council.  The civil service alse  increases the  competence  and
accountability of the band council. At the same time, the reality of the
existence of two spheres, and of the related but distinet concerns and
competence, is recognized.  Much of the real relationship between the
political and administrative would of necessity depend upon factors of
personality, individual abilitics. and personal relations because of the
small size of the civil services in aboriginal self government.

Rill ¢ 22 did not include provisions on the refationship betwveen
political and administrative power. Powers were assigned to - the
covernuent of the band. The sort of government envisaged was much fike
that of a parliamientary cabinet system, with responsibifits assigned to the
politicians, not the civil servant. There was no provision for the creation
of positions like Cletk Treasurer of a municipality which have legal
responsibilities for some important functions.

Bill C 46, for the James Bay Cree and Naskapi. created the salaried
positions of band secretary and band treasurer. The band seeretiny was
responsible for the safekeeping of books, records and documents of the
band. and for the preparation of minutes of band and council meetings,
The band treasurer was the chief financial officer of the band and was
responsible for the receipt and deposit of band moneys and for all aspects
of the financial administration of the band (Sections 41 44). One person
could fill both positions. The bands were given the powers to employ
other staff as well.

Bill (03, establishing self vovernment for the Sechelt band, required
in section 10 (¢) that the constitution provide for a system of
accountability including  audit arrangements and the publication of
financial statements. Section 14 (1) authorized the band council to make
laws for “the creation of administrative bodies and agencies to assist in
the administration of the band.”  Apart from these provisious,
admministration was not covered.

The problems of relating political to administrative power are
compounded when corporations. boards and commissions. are used. The
corporations established to handle native fands and monies in Alaska
were not owned by or responsible to governments, but existed as separate
bodies with broadly based ownership of shares within the native
community. A fact of corporate life in North Americon capitalism is that

corporations  with  shareholding dispersed amongst many small
shareholders are notoriously di fficult for shareholders to control oreven
wield in fluence over

The corporation is less democratic than a government andless open
to public discussion. The balance of power is tilted in favour of the
administration, the otficers anti emplovees, and away from the political
and public (shareholders). The election of of ficers is more of a
sham democracy. and more controtled by the officers the mselves, than
in local orlarger governments. This is notasevere problem when the
functions of the corporation are limited to @ narrow range of cconomic
activities, but when the corporation is expectedto perform broad social,
political and developmental functions. it can be veryserious indeed. This
is the substance of Thomas Berger's criticismm ot the  Alaskan
arrange meits.:

Modern public administration recognizes that the responsibilities andl
accountability of civil servants do not begin a n d end with then
relationships with politicians. Civil servants are members of a profession.
and have responsibilities to the standards and ethics of the profession.
Civil servants are also members of a community, and have a
responsibility to represent and speak for their community. They are also
spokespersons within governmentfor the clientele they serve. Sometimes
civil servants aregivenlegal responsibilities forimportant tasks, with
account ability to the courts, or to legislatures

Three important conclusions can be drawn  Furse, there s inany
system Of government a need to recognize the separate interests and
independence of the politicaland administrative spheres andtoreachan
accept able balance of power between them. Second. it is by no means
obvious that. in al instances, the political prover shoulddominate the
administrative. Third, to fulfill its responsibilities. a civil service must not
only be technically qualified. but must also be sensitive and responsive
to the particular characteristics and needs of the community it serves
This last point is particularly important for aboriginal self governments,
where there is almost invariably and bv de finition a culturalgapbetween
the western administrative culture and the non bureaucratic traditional
culture of the community, and this gap can extend to the ethnic and
cultural identity of civil servants, as it is at present. with most of the
administrators being from the non-aboriginal society.
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8 THE FINANCING OF ABORIGINAL SELF-GOVERNMENT

Most aboriginal self governing units will require subst antial financial
support from other levels of government. The same can besaid for
municipal and loca governments in general, but the needs will be even
greater for aboriginal self governments. There is alower level of
employment, and less cash income, in most nburiginalcummunitiesth:m
in the country generally. This increases the need for welfare and other
services, as do problems of family breakdown. The high proportion of
school age children in aboriginal communities makes the costs of
education greater. Mostaboriginal communities have a very small tax
base, so that they cannot raise aproportion of theirrevenuescomparable
to that raised by Canadian municipalities in general. Manvaboriginal
communities are in remote and northernregions, where the costs of
providing equivalent services is greater than in the settled south. If
aboriginal self-governments engage in the difficult and challenging tasks
of cultural preservation and adaptation, and economic development.they
will incur expenses above and beyond those of municipalities. and more
like those of the provinces, or even the federal government. Fducation
programmed suitable to aboriginal culturesand languages, for example,
willbe expensive to develop. The costs of comparable programme
development in the provinces are absorbed bv rhe provincial departments
of education rather than paid for at the municipal level.

So far, the devolution of service delivery tobands,and the financing
of aboriginal self-government, have proven to be full of difficulties in
determining appropriate levels of financial support. Wide disagreement,
has arisen between government and aboriginal peoples over the
appropriate data base. the costs of units of service, the method of
calculating capital and other unusual iterns, and how and when monies
ought to be transferred. There is obviously anurgent need fora
reasonable, objective formula which can assure self governing units of
appropriate financial support, so that the level of service is adequate to
meet both the needs of the community, and the standards expected in an
advanced, wealthy country like Canada. It is beyond the scope of this



paper to create such a formula. Nevertheless some of the important
questions Of financing aboriginal self government and their ¢ clationship
to administration can be examined !

Bearing in mind the need for substantial transfers, and the unique
needs of aboriginal communities, it will be importantto establish
principles onwhicha funding formulacanbe based. Among the most
important of these principles are:

(i) there should be equity in levels of service between aboriginal
and  non aboriginal  communities,  and  among  aboriginal
communities;

(i) the special needs of aboriginal self governments, including
costs of administration, policy-making and  progiamme
development. should he recognized and included:

(iii) the funding formula should include all the costs of a
programue:

(1) the process of negotiationand reaching agreement on funding
should not place unreasonable demands on the political and
administrative resources of the self government: and

{v} the method of funding should respect local autonomy

The Departuient of Indian A\ ffairs and Northern Development has, not
surprisingly, found it extremely difficultto develop this sort of formula
This has been animpediment to the process of devolving control over
service delivervtobands.’

The provisions of Bill € 52, the unpassed legislation for Indian
self-government, made no mention of the basis on which self government
would be funded. Section 35said that the minister might, with the
approval of the Governor-in-Council. enter into agreement with a
recognized IndianNation under which “funding would be provided by tile
government of Canada to the Indian Nation over such a period of time,
and subject to such terms and conditions, as are specified in the
agreement. ” Section 56 required the government of every recognized
Indian Nation to submit an annual report to the Minister of the source
and application of funds received from the government. Section 33 of the
Sechelt band self-government actsimilarly states that “The Minister may,
with the approval of the Governor -in-C ouncil, enter into an agreement
with the Band under which funding would be provided by the government
of Canada to the Band in the form of grants over such period of time,
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and subject to such terms antf conditions, as are specified in the
agreement. " Both bills gave parliament the authority to appropriate furds
for these purpo ses.

The Cree of the James Bav region found that the signing of theit
agreements With Quebec and the federal government in1975 did not
resolve their problems in financing self-government. A review of progress
in implementing the Agreement and the Act of 1977 disclosed many areas
where commitments had not been fulfilled. As a re sult, the feder al
government spent $61. -! million to upgrade to a standard comparable to
other aboriginal communit ies in northern Canada. Agreentent to devoh e
responsibilities to aboriginal self governments was reached in 1934, and
was con firmed in the Cree/Naskapr Acr of 1984, An anciflarny agreement
established 19 S4-.$ as tile base vear for funding, with adjustmentsto be
made on an annual basis to reflect changes in population, in flation, and
real cost increases. The Cree and Naskapi bands also remained eligible
for new programmes, economic development projects, and capital
funding for housing, water and striver facilities andi oads.

But despite these provisions, funding under the Cree’Naskapi Acrhas
remained contentious. The Grand Council of (lie (rees complained o
the parliamentary committee on Indian Affairs in 19385 that their
self government wasinserious jeopardy because of underfunding.® The
level of funding was to be determined for Svear periods by an agreed (o
Base Year with annual adjustmethraugh a negotiated formuia.
Agreement wasreached on the 1984-5 base vear.and pay meuts forthat
year were received. But by December of the-next financial vearthevhad
received onlybasevear funding, and no amounts for the annual
adjustment. Although agreement had been reached on the formula at the
technical level, the process broke down because, the Cree accused, the
Department of Indian Affairs had blocked efforts to reach anegotiated
agree ment.1

The Cree felt that the government was backing down on their
commitments andreverting to the old arrangements of total controt by
DIAND:

This 1s nor the new relationship. This 1s the ol d relationship of
government agency to client population whereby the hands have
no control over their funding arrangements; no certainty as to their
future revenues beyond the current fiscal year and therefore no
opportunity to plan or budget in accordance with the band's
priorities and needs.

The intent behind having a Base Year and a negotiated formula
for adjusting it was to establish a high degree of financia certainty
that would enable proper financial planning and administration
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and the efficient delivery of services and management of

operations. That goal is being frustrated and the bands aie being
forced back intoasystem of budgetary guesswork *

There was an ‘*attitudinal problem’ in the department. Problems of getiing
financial supportfor economic development werealsosever e,

The Indians of Manitoba have found similar problems in the funding
of programmes whose delivery had been devolved to them.  After
numerous and vocal complaints the mini ster, David ( rombie. t equested
an investigation by charte red accountants in 1985, Their report was
highly critical of DIAND and supported the complaints. Reports by
DIANDto parliament were found to be incorrectand misleading. Some
programmed were underfunded and administrative costs had not been
APPTopMl ety transferred. The directive of the minister concerning no
cutsto existing programmes had not been totally complied with.

The programmes which were examined included child care,
education, band administration, and housing. All the problems
uncovered were in the direction of underfunding Among the causes of
problems were:

(i) an inappropriate formula for establishing child care costs,
based on populationrather than caseload;

(ii) insufficient recognition of the need for training indian staff;
(iii) cutbacks that contradicted federal government commitment:

(iv) failure to count properly and accurately the number of
students in school svstems:

(v) failure to provide needed capital funds;

(vi)rules and guidelines which have changed several times during
the process of devolution, so that it is impossible to make a
rational plan;

(vii) accounting and other errors in DIAND offices;

(viii) failure to take into account volume and price increases, so
that bands had to go into debt during one fiscal year, and to pay

for mandatory services out of next year's budget; and

(ix) the non-transfer of administrative costs.®
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The study foundthat over half the Indian bands in Manitoba were in a
deficit position.For at least some of those bands indebtedness was
attributable to the faults of underfunding and delay described in the
report. The problems were serious enough that the collapse of many
Indian organizations was possible. At the same time, the department’s
staff in theregion had grown. In education, the positions transferred
were “primarily teachers, janitors, andstudent resident workers. Fhis
non transfer of administrative positions and their related co sts ta the
Indian organizations |11t ails that program delivery funds are being
reduced to pasforadministration.™

Some of these criticisms echo earlier findings. A study done for the
Special Conunittee on Indian Self-Govermment by Coopers and Lybrand
found that funding decisions were often arbitrarv and came late in the
fiscal year. This made planning itupossible. The demands imposed on
bands by DIAND also caused excessive administrative costs.®

Funding arrangements with the Northwest Territories as well have not
been entirely satisfactorv. The federal government. in paying a large
share of the costs. “has influenced and would want to coatinue
influencing tile conditionsunder which federal funds are spent.”< The
process ended up treating the government of the Territories "not as
another levelof government, but rather as an extension of afederal
department, aud in some respects as a private organization secking
financial assistance. 10 The same problem existed in the relationship of
the territorial government to local governments, whose fiscal dependency
combined with financial arrangements to place serious limitations on the
communities’ ability to exercise local decision-making and accountability.

Evennoting that costs are high in the north and inremote areas is not
enough. If a proper transfer of responsibilities and funds is to be made,
the true costsof theservices must be identified. Establishing au accurate
data base for the transfer and funding of activities could be a
time consuming and contentious business.

Compounding al these issues, negotiations, and studies is the high
probability that some persons in the federal govermment will see
devolutionto self government as a wayv of saving monev. The Hawthorn
study cautioned against this:

In some cases there has been a temptation to see self government
as a means for encouraging the withering away of the Indian
Affairs Branch. A number of internal memoranda mention a
reduction in Branch staff and ‘(arresting or evencurtailing the
increasingly heavv outlay now being made from public funds on
behaf of Indians.” This approach is amost certainly invalid . . . the
saving of fundsis only one of many possible policy criteria What
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is required is an assessment of Indian needstodetermine the
financial requirements of alternative solutions, and then careful
scrutiny of actualexpenditure in terms of policy objectives . . . . [I]t
seems likely that a least in the transitional period there will bean
increased demandand need for technical and supervisory help. '!

The cautionis as valid now as it was then. The problems uncovered in
Manitoba show that there still might be an inclination to try and reduce
expenditures i n transferring responsibilities and creating aboriginal
sef governments.

The task force ofthe new Conservative government which in 19845
performed the review of programmes for aboriginal Canadians expressed
some surprise that “The federal dollars allocated to maintain orimprove
native people’s circumstances are substantially greater than the amount
of the federal budget devotedto the Department of External Affairs and
allforms of foreign aid ($2.2 billion. 1984-5 estimates ).” They argued that
it was now an “axiom” that “the problems cannot be solved by the
application of monev above "' Thev expressed the desire to cap
expenditures, and st ated that:

The proposals for change embodied in the report outline “savings”
of approximately $169 million if all mgjor alternatives are acted
upon | n addition, there may be potential management reductions
to be realized in the order of up to 3,500 person-years over time.
A fully-implemented policy of Indian focal government could
result in a shift of employment status for about1,700 teachers and
school maintenance staff and another 200 social assistance
administrators. Some of these people would likely be required to
help deliver the services of local Indian governments. In any case,
the maximum number of job changes would only occur over a
number of years if all major alternatives were acted upon.t?

This appears toimply thataboriginalself government can lead tosavings.

Such an implication is dangerous and misteading. The value of
aboriginal self-government is its potential for performing essential and
unusual functions for unique and disadvantaged parts of the Canadian
mosaic. It is not a means for saving money. To regard as such could
perpetuate and entrench the harms of the present system. Aboriginal
se] f-government might well cost more. rather thanless.  Small
governments are in their nature costly. The specia functions of aboriginal
self-governments in relation to cultural preservation and adaptation, and
to economic development, will make them especially costly. So also will
the factors of remoteness, the health and socid breakdown problems of
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aborigial communities. and the manv other factors that have caused, and
are part of, the present problems.

Some aboriginal self governments will be able to finance a major part
of their activities through their own funds. These are at present only the
lucky few, however. It is possible that, with the settlementof land claims,
more aboriginal communities will be able to share the economtic rents and
the revenues from res ource exploitation. That was the hope of the Penner
Committee

The assets now controlle d by Indian governments are pot
sufficient to supportthose governments. It is the Committec's
hope anti expectationthat claims settlements, Indian control and
development of their land base. new arrangements fo r resource
revenue sharing  and othe-  long term  entrenched financial
arrangements would in due ceurse provide Indian First Nation
governments with assured funding.!!

The task force oncomprehensive claims policy was equally forceful. and
suggested that not only could aboriginal groups own resources outright,
but that they could also be allotted a share in the rovaliies derived
through the crown, and share in the revenues from licensing, bidding,
and annual fees. This task force also rejected the federal government’s
arguments against including resource revenue sharing in negotiations
bec ause the costs of an agreement mustbe known in advance.?’

But even under the most optimistic scenario. where all comprehensive
claims are settied and include revenue sharing from resource
development, most aboriginal communities will not have adequate
financial resources to meet their needs. Substantial support from the
senior levels of government will still be needed, It mustbe recoguized
that the tax and economic base of aboriginal communities is so
inadequate that expecting them to be self-supporting to anyiealextentis
wishful thinking, The Nielsontask force proposed:

introducing the concept and practice of *user-pay”, of having
communities make a contribution to their own capital and
operating costs for services as a way to begin to deal with
attitudes.. .15

This runs the danger of becoming a disguised rationale for giving tothe
rich, and withholding from the poor.

This does not mean that varying financial resources of different
communities should not be taken into account in a funding formula, At
present DIAND provides equal funding for al Indian bands,regardless

O



of their resources, with some provision made for the additional costs of
remote communities. In practice this means that the better off bands,
those with a high level of employment, or with substantial band funds,
enjoyv better services in, for example, education, than do the poorer,
bands. The logic of this uniform funding standard is, tosay the least,
guestionable,

A further problem with present arrangements is that most funding is
on the basis of detailed budgetswhich are negotiated between DIAND
and bands. DIAND also keeps close track of bands handling of funds,
and has increased its field staff to perform these monitoring and
supervising activities. This not only takes initiative and responsibility
away from bands, but also means that a lot of time and energy of Indian
political leaders and administrators is occupied with negotiating with
DIAND officials. To the extent that these dealings are between
administrators it places band leaders on the periphery outside the
important decision-making process. The Penner Committee was quite
emphatic on this issue,!” and the Drury study made similar comments
about the funding of community government in the Northwest Territories
by the territorial government.!® The objective proposed for funding
community government by both studies was the provision of general
purpose funds through block transfers on the basis of a formula that
takes into consideration local needs, resources, programmed, and
services.

Clearly, funding arrangements, including the strings attached, the
structure and form of negotiations, the clarity, objectivity and farness
of the funding formula, and the arbitrariness of the federal government
in giving or withholding funds, will have a crucial effect on the success
or failure of aboriginal self government.

The present arrangements are far from satisfactory. They demand
inordinate time and energy from aboriginal leaders, and these scarce
resources could be better used elsewhere. They frustrate many of the
purposes of aboriginal self-government, such as encouraging planning,
and devolving responsibility and accountability. They also must put
excessive administrative burdens on DIAND. They seem amost designed
to force some bands into indebtedness and financial problems.

If, as appears likely, self-government is extended to many hundred
individual aboriginal self-governing units, some order will have to be
placed in the arrangements for financing. Five vear funding
arrangements, predictability and consistency will have to be made part
of the process. There will also have to be some sort of arbitrator or
tribunal which can evaluate and decide on complaints from self-governing
units. Much of the responsibility for making these administrative
improvements belongs to DIAND. The prospect of the present
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arrangements (it would be too kind to term them a ‘system’)being
extended to negotiations with several hundred self governing units is
appalling, particularly in the waste of aboriginal leadership resources.
The present arrangements, to say the least. do not complywiththe basic
principles thatshould be observed in the financing of aboriginal
sef government

Coopers and Lybrand, the chattered accountants who examined the
funding of devolution for the Penner Committee, feltthat DIAND should
not be the funding agency for Indian bands. Rather thereshould be anew
funding agencv.separate from DIAND and the other line agencies. It
should have:

* no program delivery or other responsibilities thatmightbe in conflict
with irs funding responsibilities:

« some immunization from political pressur es; (this is one reason both
federal and prosvincialgovernments have used ( row n corporations
where they are involved in financing external aid. municipalitics,
universities and hospitals);

« some participation by Indian representatives (this canbe achieved
through boards of directors);

o some decentralized structure where the Indian bands desire this: and

« planning, budgeting, accounting, financial control,audit and
evaluation procedures that are considerable simpler thanthose
imposed on line departments of the federal government. suchas
DIAND.1®

Much of the pressure forexcessiv e controls andlack of flexibility came
from the treasury board, and this new agency would haveto be free from
the board’'s unreasonable demands.Some of these controls are discussed
below, under accountability.

The Penner Committee recommended that a new ministry of state be
created to handle financing arrangements. This would be separate from
DIAND. and directly under the privy council office. The Coopersand
Lybrand proposal has the advantage of Indian representation Whatever
the routetaken, there must be some consistency and predictability in the
system, so that aboriginal self -governments can plan and budgetwithout
the uncertainty and waste of energy of e present arrangements,

Accountability under the existing policies of devolution of service
delivery, the Penner Committee found, was a time-consuming and
frustrating business. The department allocated funds onthe basis of a



detailed line-by-fine budget, and demanded accounts in the same sort of
detail. The costs of the monitoring and controls demanded by DIAND
amounted to over 25 per cent of the total funds for programmed.~o The
study by Coopers and Lybrand for the Penner committee concluded that
these complex and cumbersome controls were not needed. For units the
size of Indian bands, one page could contain adequate financial
information. Further, DYAND was constantly changing coding. forms,
and requirements, so that bands constantly had tolearn new procedures.
Far too much of rhe time and energy of band leaders and administrators
was spent on these cumbersome requirements for financ ial
accountability.

The Penner Committee concluded that these arrangements were
appropriate for agents, not for self-governments. A hefter svstem would
be to have aboriginal self governments accountable to their ownpeople
instead of to the federal government. They felt that agreements between
[he federal government and Indianrecipient governments would be
preferable:

Each agreement would state the amount of the grant, indicate
broadly what government functions it was intended to cover, and
call for, as a minimum, an annual audited financial statement,
prepared by an independent auditor, confirming that the funds had
been expended for the agreed purposes. But within these broad
parameters, each Indian First Nation government would be free to
allocate the funds as it judged best according to its own priorities
and policies.

The responsible use of funds can be best ensured if internal
accountability systems form an integral part of the new Indian
governmental structure. The Committee considers such
arrangements to be crucial and for this reason recommended
earlier that federal recognition of each Indian government should
only be accorded if its people have put adequate systems in place.
For the same reason the Committee would urge that grants be
made only to Indian governments whose effective internal
accountability arrangements have been recognized in this way.

The transfer of federal funds to Indian First Nation
governments to fulfill agreements requires parliamentary approval.
If a system of grants is introduced, however, the Committee would
not expect a federal minister to be held accountable by Parliament
for the ways funds are spent by an Indian governrnent, just as
federal ministers are not held to account for the way provincial
governments spend federal equalization payments. This is a very
important principle. In Canadian parliamentary practice a grant

has legislative force, and Parliament takes full responsibility for
the payment. This is what makes the grantso wen suited for Indian
self government !

Subsequent legislation has been more otless iu accord with the Penner
proposals, Provisions for the making of grants by parliament were
included in both Bill C-S2and C 93,  Accountability to the band was
required by both bills, though onlv Bill (52 explicitly required
accountability to the ministe

T h e Neilsen task force also recognized the problems posed by
competing demands for accountahiliny

T h e movement toward responsible Indian government at the
community level challenges government wide standards of
accountability enforced by Treasury Board and central agencies.
(-’ obversely, the accountabilities required by Parlianmentare seen
as a constraint to local decision making. It is not yet evident how
band councils can he more accountable to their members and to
Parliament simultaneously: block funding is being explored as a
possible remedy.

Ultimately. legislative changes may be required to tiiv Indian
Act, as well as changes to Treasury Board approved planning and
control structures of departments authorized to fund aspects of
Indian local gov ernment.””

The study noted that sixty per ceut of the Indian and Inuit Affairs budget,
or approximately $300million, was administered at the community level
There was, however, a continuing need for band managementsupport:
fifty-two bands whose operations were audited in 1934 received
“gualified” audit reports.’? At the same time, management skills at the
band level were demonstrably better than afew years earlier, largely as
a result of the local gov ernment suppos t programmes of DIAND.

Much the same sort of issues arise in the Northwest Territories in tile
relations of accountability between local governments and the territorial
government, as between bands and DIAND. Most communities in the
Northwest Territories will, for the foreseeable future. be unable to:1 sise
significant revenues from the local tax base. The Drury study found that
the territorial government dominated the budget process, and because
“budget negotiation is mainly between local and territorial administrative
officials rather than between elected representatives, local political
accountability for budgetary outcomes is attenuated and irresponsibility
encouraged "4



Several conclusions can bereached on accountability. Firsr, financial
accountability is essential to effective and efficient aborivinal
self government. Second. abopiginal self gover nment can operate with a
minimal framework of accountability to the federal government and
parliament. Third. especially during the transition period, there will be a
strong need for training and support as aborigina self governmentsand
their personnel learn to handle new responsibilities.

9 POLICY -MAKING

Of great importance to aboriginal sel f governments, once they are in
place is how policy making will be performed. An umportant feature of
post and present programmes and policies towards aboriginal Canadians
is that the policy questions have been posed more in terms of service
delive ry and [evels of service than in terms of types of programme. and
programme development. T he Hawthorn study saw the function of Indian
self government as primarily the deliverv of services al the community
level. The Indian A ffairs Branch saw its function as primarily being one
of transferring responsibilit v for service delivery to bands, o1 to tilt’
provinces, as happened with education and welfare.rtic Cthierins ofthe
Branchwereto establish the appropriate levels of service and funding,
and toensure that the delivery of services, whether through the Branch,
provincial agencies, or bands, was conducted ina proper manner. Tire
questions of whether the types of programmes were approptiate, and of
whether something totally new and different might be needed, were not
asked. In effect, it was the rational elemment of policy making that was
lacking

These are the fundamental criticisms implicit in the Penner Report’s
examination of education, child welfare, and health care.! The report
does not make this entirely clear, because it makes nor conceptual
distinction betw een service delivery and programme development. Rather
it lumps the two together. spedking in one place of Indian people, in
order to pursue their goals, needing “real power tomake their own
decisions and carry out their oWn plains for Indian education”, and in
another place of “the testimony on education and child welfare.w here
possible systems for delivery of services were described.™ The
distinction is crucia to understanding the question of policy making in
aboriginal self government. The small size of most bands makes it
impossible for them toconduct activities of programme development in
such complex areas as education, welfare, health. justice, or economic
development. Thebandw il adapt programmesdevisedelsewhete for
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delive ry within the community. The band will not, and cannot. create
these programmes.

Untilnow there has been a gap. No agencies performed the functions
of programme development and creation of new typesof programmes.
The Neilsen task for ce pointed out some of these deficiencies. It
commented that “The most significant feature about Indian and Inuit
education iSthe degree to which responsibility for its controlhasbeen
transferred to the local community over the last 15vears “ At tile same
time. “Results from the federal reserve school system have
been.disappointing. largely because it has never been resourced as a
full, professionalsvstem.” Similarly the results from Indian participation
in provincial schools have not reached expectations The emer ging
band operated system. on the other hand. “has the potential for
overcoming these past deficiencies, but it also suffers from a limited
perception-and resourcingasa full, professional system.”] Band operated
schools are funded as local schools tather than as an Indian sc hool
system.

DIAND has notfilled thisgap. The Nielsen study noted thatalthough
DIAND “has attemptedtoprov ide a fullarray of federal. provincialand
municipal services tostatus Indians’, it hadnotsucce eded. A cr ucial
reason for the failure was that DIAND did not have “the ‘specialist’
expertise of other departments or levels of government. ™ In effect,
DIAND did not see its responsibilities as including the development of
special curricula adapted towards natives and native languages and
culture. It devolved responsibility for education to the provinces, which
in turn for the most part did not do much programme development. Or,
it devolved education to the bands, whichcould see the need, but did not
have the resources, Nevertheless, despite these limitations, when Indian
education has been successfully adapted to specia Indian needs it has,
as the Nielsen task force concluded, been through band control.

The Nielsen study made similar comments about socia assistance and
welfare, including child welfare:

Although DIAND has long provided these services on the basis
of custom and to meet federal policy objectives, in more recent
years, it has done so by utilizing both the services and the
standards established under provincial legislation, While this is in
accordance with the authority granted to provinces, it has led to
major dissatisfaction among Indians, who claim that: a) forced
relocation of Indian child ren-in-need with non-native families is a
form of “cultural genocide”, and b) because of their “91 (24)” and
treaty relationship with the federal government. theyobjectto

provinces attempting to exercise authority over Indian life on
reserves.’

Just as the content. resources, and teaching stvle of education will need
to be adapted and changed to meet native needs, so will welfare. The
concept of welfare. and approach to it, of non-native society and
provincial governments is often not appropriate to the needs of Indian
communities:

Manyv Indian Bands have utilized part of their social assistance
funds to help create emplovment on reserves, particularly under
Work  Opportunities Programs  (WOP) or New  Fmployment
Fxpansion and Development (NEFD) program. This concept ot
“Workfare™ as opposed to Welfare finds a great deal of favour in
Indian communities. Unfortunately, it falls outside the general
philosophy and administration of CAP programs. and provinces
cannot agree to recognize such initiatives.”

Similarly, the programmesof Indian children’s aid societies would likely
be quite different from those of non-native communities, and extensive
research, programme development. and evaluation would be needed 1o
make them effective and equitable.

DIAND did not consider as its responsibility the function of
developing programmes appropriate to the particular needs of native
communities. Nordoes it appear’ that DIAND recognized that the need
for such special programmes and policies existed. Rather, it chose to
devolve the function to the provinces. which in turn treated Indian
communities like others, and applied the same programmes. policies and
standards to them This created inappropriate programmes,and harm to
nativ e communities, regardless of how efficient) oreffectively sel-kites
were delivered, The Nielsen study makes similar eriticisim of DIAND
Indian and Inuit adult care programmes, where the department “has
developed no professional expertise for offering these services on
reserve s but when aged Indians are movedtoinstitutions off the reserve
(a provincial function) “treatment is saidto be impeded by the
unfamiliarity of the patient's surroundings and language barriers.’”

The point in highlighting these criticisms here is not to castigate
DIAND. The Nielsen task force emphasized that many of the problems
in child welfare had been alleviated through tripartite agreements and
native control of service delivery. Rather, the intention is to point out
that programme development is an essential part of policy-making, and
that it has been seriously neglected in the evolution of the politicaland



administrative structures fordealing with many of the programmes for
native Canadians.

There is a danger that the development of aboriginal self gov ernment
will ignore the needfor this aspect of policy-making. will not provide the
administrative structures necessaryto perform Program e develo ppent,
and will fail toprovide the financial resources needed for them A serious
gap in policy-making resources and performance could be passed on to
aboriginal self povernmentand perpetuated in thenLz\nﬂlhcnl;mgm‘ is
that competitionandrivalry among provincial governments. aboriginal
groups. and DIAND could make tile development of useful policies and
programmes difficult.

In other words, for aboriginal self-governmentto become something
more than improved service delivery (which is, Of course.an extremely
important objective) some provision must be made for the functions of
programine development. Under present arrangements this function for
the most part is not done well, ornot done atall. The band level is too
small to bethe appropriate unittoperform Ibis function.

The Northwest Territories and the Yukon form a larger unit than any
band in the south. Nevertheless, they have aproblem of finding the
financial and professional | eqqurces they will need for policy -making and
programme development. Everv step they take towards assuming full
provincial status and responsibilities makes these problems more
apparent and acute. This is one of the arguments putforward against
provincial status for the territot es. The existence of several native
languages and culture within both the Yitkonand the Northwest
Territories exacerbates these problems.

Non _Status Indians and Métis face a somewhat different problem. To
the extent that thevhave not been recognized as a separate peoples with
their own special needs (a very large extent indeed) there have been only
small efforts to create special policies and programmed for them. This is
changing, and will change further. But how it changes is tied not only to
questions of theirspecialrights andland claims, butalsoto guestions of
the extent to which provincia governments are prepared to recognize
their particular identity and needs, and to the extent to which provincial
governments accept responsibilities for aboriginal peoples in general,
whether Status or Non-Status Metis or Inuit. However, once a provincia
government accepts the need for special programmed and policies for all
aboriginal peoples, the question arises of how programmes and policies
should be developed.

For both, policy and programme development must be performed at
a level greater in scope and resources than the local community. For
policy anti programme development to be conducted effectively, the

self governing units will have to work together and support institutions
capable of providing these servicess. There are several po ssibilities.

The national abor iginal organizations which already exist could be
used, These are presently supported by the Secretary of State and
DIAND at over $100 million annually. There are at present 57 such
organizations. Manv are national only in the sense that thes receive theis
funding directly from the national government in Ottowwa, and in reality
represent prov incial. regional or tribal aboriginal peoples. These
organizations  participate in and represent aboriginal ¢ “anadians in
coustitutional discussions.  The government can also seck adv ice from
them on polics and programnie issues At the same time, the aborivinal
represent: itive organizations are vocal. active advocates of aboriginal
peoples canrvins.  “The leadership and specialist skills developed in
these organizations  (i.e.  legal  and  constitutional,  education,
communications, financial. administrative. etc. ) benefit not only the
individuals involved. but governments, native people, tile media,
academic conununity and other sectors of Canadian soctety as well. 73

These associations have concentrated on political and coustitutional
issues. They do not vet hay e assured long term viability in their present
fern]. Nevertheless, thev are alogical location for policy and programme
development. With greater stability , and closer links with their
constituents. their potential resources of knowledse, experience, and
specialized  professional  skills could become a vital paurt of 1he
policy making process in aboriginal self government

There are examples of specialized aboriginal organizations which
perform some programme development activities. Some provincial
school boardshave been createdtoserve the exclusive needs of Indian
schools. Examples are the Nass Valley School district in British
Columbia, and the Cree School Board in Quebec. Tile Manitoba Indian
Education Association was established by the chiefs of Manitobain 1979
to help meet tile educational needs of the Indians of Manitoba. It now
has two components. T h e education services section provides
information and assistance in research, curriculum, special education,
local controland such matters. The student services section counselsand
assists Indian students. Such supraorganizations asthese appear to be
essential for Indian schooling to be successful. Band control of schools
has produced better retention and success rates rhan federal orprovincial
control. However.as the Nielsen studv noted:*The major constraint on
their further development appears tobe that thev consider themselves to
be, and are funded as. local schools rather than as an Indian school
system.”?

Post-secondary aboriginal education will require facilities far bevond
the capacity of anv local aboriginal comumunity to provide. High schools



are beyond the resources of most bands. The Northwest Territor ies,
covering over 1 million square miles, has onlv three high schools. At
present secondary educationfor the most part “is delivered to aboriginal
Canadians bythe provincial governmentsand local school boards.
Aboriginal school boardsinyolving a great many aboriginal communities
would be needed to deliv er secondary education as a service of
self-government. And resources beyond the school boardlevel — perhaps
even beyondthe competence of the provincial level — will be necessary
for secondary education programme developent.

National institutes of aboriginal education, welfare or justice are
possibilities. The various corporations and trusts for aboriginal peoples
could combine their resources and expertise to assi st economic
development. Another possibility is aboriginal universities and colleges,
Tile Federated Indian College of Saskatchewan, and the GabrielDumont
Institute (for Metis) show great promise asmodels for research. training
and the dissemination of knowledge.

Perhaps a less likely possibility is that DIAND itself could become a
policy development resource. The department has seen itself not as a
policy and programme development body so much asaservice delivery
gency, Its central policy in recent vears has been devolutionrather than
improving programme content.

Doubtless the end rt'suit will be a wide variety of agencies engagedin
many different sorts of policy development. There is a risk of spreading
efforts too thin. Andthere is an additional risk of instability and lack of
representativeness of organizations, There are, and will be, severe
difficulties in coordinating and directing policy studies for as many as five
hundred aboriginal self governments, several hundred tribal councils,
over a dozen language and cultural groups. and the multiplicity of
cultural, social and economic conditions of aboriginal Canadians, An
essentia  requirement for success is recognition of the need for study and
work that is not being adequately done, or even done at all, at present.
Improved financial resources are essential here.
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10 PERSONNEL ADMINISTR ATION

While the workforce for aboriginal self government will te a significant
total of aborigina ciplovment, and a large numberin its ownright. its
size willbetoosmallto ft~t-in a bill-t,auclac~ in thenormalsense of the
term. It will be sosmall thatmany of the assignments of responsibilities,
divisions of tasks. and powert relationships will bhe based on personalities
rather than on formal job descriptions. This will also hold true for
relation ships between the political leaders and the administrators. There
is a danger of over specifving and overformalizing relationships and tasks
in such small units. Nevertheless, there will also be reasonablhy
well definedroles.

T h e band chief and the band councillors are likelv to have simila
responsibilities and functions from one self governing unit to another So
also are the band secretary and treasurers. The band manager. the social
assistance administrators, and pu blic work supt‘l'\'isul < will also have
similar duties fromone band to another.

The implications of this are that common job descriptions can be
written for many of the positions in aboriginal self government.
Following from this, the qualifications needed for the posts can be
identified. Training programmes can be established for them.  S0me
work towards this has alreadv taken place under the sponsorship and
direction of DIAND, and the process of devolution of service delivery
in recent yearshas been markedby increasing competence of chiefs and
committees on the one hand, and bandemploveeson the other Training
of new orpotential employees and councillors, the upgrading of the skills
and professional competence of existing emploveesand councillors, and
continuing research and development of resourcesfor these postsare
essential. The band level will betoo smal to ensure [hat these general
development activitiesare performed adequately. DIAND. or some other
supra-organization must perform tilt'm Aboriginal self government will
not succeed if they are neglected.

For band employees, an important question is whether the
administrative branch of a seff governingunitis a professional.¢arcet
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Though evidence on this score is bard to assess, there are some
grounds for suspecting that the present gap between public service and
aborigina persons is acceptable to the aborigina peoplesbecause the gap
is on many grounds: ethnicity. education. social status. income, career
expectations, culture, technical competence, language skills, etc. In other
words, the community accepts thatnon-aboriginal persons get paid more
because thev are different and better qualified. Aseducated aboriginal
persons are available to fill posts in self -government, will the same
tolerance exist’? If not.many educated aboriginal persons.whoalieady
have more than a foot in non-aboriginal culture, might choose not to
work for aboriginal self governing units. If they do work for aboriginal
self governments, and receive the same pay and benefits a s
non-aboriginal persons currently receive, a class division will arise in
many communities. The disparity between aboriginal and non aboriginal
incomes (as shown in Table 1) in government helps mask this problem
at present: aboriginal persons are asub class withinthe public service as
within the larger non-aboriginal society.

The aboriginal representative organizations funded by the federal
government receive their fundson aformula basis whichuses federal job
classification standards for calculating staff costs. Itmight well turn out
that, if present arrangements are continued, emplovinent in the
representative associations is more attractive than in the baud level
self governments, and that there will be asteady flow of the mare able
people to the senior level. At present, as Table” | shows. the local/b and
level pays less well than the senior levels. This, however, might reflect the
many low-paying jobs at the local level rather than great disparities
between senior administrators at the various levels. These issues of pav
and benefits are particularly acute for professionals, such as teachers,
nurses, and welfare officers, for whom aborigina self-governing units will
be competing with the provincia or evennational level.

The practice has developed in Canada at all three levels of
government - federal, provincial, and municipal - that public servants
belong to unions, which represent them in negotiations onpay. benefits,
and conditions of work, Collective agreements betweenunionand
governments also cover grievance procedures, protection against
arbitrary dismissal, disciplinary procedures, and other matters. They can
also include procedures for hiring, promotion, and job classification and
reclassification, and so on. Public service unions are powerful bodies.
They protect employees against willful and arbitrary actions of
employers, They can also, ‘'m management’s view, tie management's
hands when faced with problems with employees. Despite their faults,
however, unions are a necessary protection to ensure an impartial, civil
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service and merit system, protected from the whims and vagaries of
changing political leadership.

If aboriginal self-governments are to hav e a professional, merit, civil
service, then some bodvmust perform the functions nowperfor med at
other levels by the unions. and previously bV the civ il service
commissions. An institutional means has to be created fornegotiation
and discussionbetween the two sides. Employees must be protected
from arbitrarv dismissal a n d unreasonable demands, and their pay,
benefits, and opportunities for promotion must be eStablished throueh
some far procedure.

The choice is betweensome sort of collective negotiation and
agreement betw eenunions and management. or through some powerful
independent agency. The self-governing units v. ill be toosmallto have
their own public sers ice commissions. On the other hand, a union
1epresenting all the emplovees of aboriginal self governmentsmight be
on such abigscale (like CUPE or NUPGE) and so much morepowerful
than any single unit of self government that tile scales would be unduly
tipped in favour of the employees.

A possibility which deserves exploration is of several or many
self-governing units combining to establish a negotiating body which
would deal directlyw ith aunion and sign the collective agreement. If
self governments have school boards that are separate from band
councils, thesame sort of procedure could be followed with teacher’s
unions.

Some aboriginal self governments might prefer toadoptnone of these
approaches, and deal with employees in a direct, ad hoc wav, without tile
intervening public service commissions or unions. This is the way many
local and municipal and ‘some provincial governments operated before
public service unions became powerful. In modern times, however, this
has the potential for reducing the attractiveness of employment to
career-minded, competent, professionals. It could produce a lower
quality public service and less satisfactory administration.

A question which the federal government has been trying to resolve
for over twentvvears is the degree of participation of Francophonesand
Anglophonesin the public service. Until the nineteen sixties the federal
public service was dominated by English speaking employees, and
English was in effect the exclusive language of administration, except
when dealing with the public at the local level in Quebec. Since then,
concentrated and costly efforts have been made to increase the use of the
French language in administration, and to increase the participation of
French speaking Canadians.

The comparable challenge which faces aboriginal self-governments is
to ensure adequate participation in their civil services bv their ow n



members. This has variously been described as creating a
“representative’”’ service, or as “indige nization™.% The facts of the present
circumstances, as indicatedin Table |. are that native Canadians are
seriously under-represented in the various public services \\ hich deal with
them. Where aboriginal persons are employed, it is atthelower endof
the pay range. The average aboriginal income asapercentage of
non-aboriginal income, ranges from alow of 50 per cent for federal
employees in Quebec toa high of 83.7 per cent for hospital emplovees in
the Yukon. The gap between pay of aboriginal and non aboriginal
persons is much greater for males than for females, which reflects the
clustering of females at the low end of the pay scale. The differential
tends to be less at the local/band level. In effect, aboriginal persons fill
a high proportion of the lower paying jobs. and a small proportionof the
professional, highly paid jobs at thetop.Self-government ought alsoto
mean self-administration. The challenge is to uncover the obstacles which
have prevented more effective participation by nativ es, and to establish
some way of overcoming them.

A fundamental problem is the absence of enough adequatelytrained
aboriginal Canadians to fill the positions in the publicservice.Sofar. the
school system has not produced enough adequately trained aboriginal
people.  With aboriginalcontrot of the SCI100IS. this is improving.
However, for many years to come, additional training, outside the school
system. will be needed for potential employees who do nothave the
proper formal educational achievements. As the Nielsen task force
noted, “A concerted, continuing effort will be required in this area
[improving management skills at the band and tribal council level] to
support the evolution of Indian self government and constitutional
development North of 60."°

The federal government has recognized this need, and has created
many programmes for training aboriginal people. The sixteen identified
by the Nielsen task force, most of which were directed towards
employability in general, and not just in the public service, included over
7,300 Indian and Inuit trainees in institutional training under CEIC.A
further 4321 were supported through complementary DIAND
programmes. The Northern Careers Program of the federal public service
commission was singled out as “a long-standing, well- structured program
to encourage on-the-job training for all native people at all levels of the
public service North of 60. "¢ The National Indigenous Development
Program of the public serv ice commission was targeted at improving the
levels of participation of aboriginal people in management units and
management of level positions. DIAND programmed were not, however,
available to Métis and Non Status Indians.
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In general the task force was critical of the government's training
programmes for not being targeted closely enough to job opportunities.
This criticism isespecially vaiid in relationto aboriginal sdf government.

There are likely 10 be more than 8,000 salaried jobs within aboriginal
self governmentadministration. 16,000 posts in the school system, the
additional positions in health, welfare and other activ ities, the positions
in supraoreganizationsand the federal and provincial governments. ‘1 his
is a huge marketfor trained arid qualified aboriginals. Aboriginal persons
who complete post secondary training are markedlv more successful than
non abotiginal persons in finding emaploy ment. Their overall success rate
i s better than 90 per cent. Fven a little post secondary education makes
themmarketable. !

The same sortof opportunities should exist for aboriginal persons
who, though thevhave failed to complete formal secondary schooling,
have proven capable of handling the re sponsibilities of administ rative
positions. Training programmes targeted to positions in self government
are essential, Soalso is a reconsideration of the formal qualifications for
posts in government administrat ton. Personnel administration should
compensate for past deficienctes i n  the educational system, so that
aboriginal persons of proven competence ¢ an be appointed and
promoted, despite the absence of formal educational achies cment. Adult
and com munity education are needed to fill these gaps.

Atthis point in time, the Inuit, in preparing forthe creation of
Nunavut in the eastern Arctic, are perhaps the most aware of the
challenge in staffing self-government. A study prepared for Inuit
Tapirisat criticizes existing territorial government training courses
because they :

invariably serve the interests of thenon-native employees of the
government. They are designed and marketed to non native career
consciouscivil servants, many of whomleave the Northafter a few
year-s. lLike the federal programs described later, they are not
linked to a manpower development strategy for Numavut,

The training opportunities_generally available for Inuit in the Northwest
Territories, with few exceptions:

are designed for lower level entry into the workforce — clerical,
technical, and manua job postings. For the most part, the present
training system reinforces class distinctions and promotes
institutional racism wherein the often transient, non-native
emplovee rises quickly while the native northerner is destined to
menial work at the bottom of the system.?



A subsequent task force concluded:

that government supported initiatives such as land claims,
devolution an d territorial division will fail unless [raining
opportunities are provided 10 qualify Inuit for middle and senior
management responsibilities. Present policies, programsand
training initiatives of the federaland territorial governments have
not seriouslv addressed Inuittraining needs and prioritiesin a
long-term developmental context.”

The Inuit are now actively engaged in developing a strategy and training
programme. They are keenly aware of the risk of the ecovernment and
administration of Nunavut being swamped by non aboriginal
administrators and professionals. To provide the Inuit personnel in time
will strain training resources totheir limits. The James Bay (ree have
not vet resolved this:

The complex technical nature of the new regime has made the
Cree highly dependent on non native technical staff. consultants,
and lawyers. Technical self sufficiency would appear tobea
distant goal .10

In another studv | made the comment that:

Many observers, including mvself, have found it strange that, on
the one hand, it is often difficult to recruit competent personsin
the north, that once recruited, thev don’'t stay. andthat high
turnover is a constant problem, while at the same time alarge
native population is unemploved and dependent on welfare. The
reason given for the anomalyv is usually that natives do not want the
jobs, or are uninterested in being trained for them.!!

These reasons are wrong. Experience shows that aboriginal people are
keenly interested in training and education, providedthe programmes are
appropriate. They are also interested in emplovment.

Staffing the senior and professional levels of aboriginal
self-government is one of the greatest challenges facing both aboriginal
communities and DIAND. It needs urgent, immediate attention and the
commitment of substantial energy and resources.

At the lower levels, of semi-skilled and nonskilled labour, several
jurisdictions have already shown that employment canbe adapted to
aboriginal needs. The James Bay Cree rotate many jobs at three or four
month intervals, so that the benefits of wage emplovmentare distributed
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equitably within the community. The same sort of flexibility can enable
traditional hunting and gathering activities to be combined with wage
employment. These avenues need to be developed more fully.
Government employment will continue to be the most important
economic activity in most native communities for manyv vears to come,

Central initiative is needed to ensure that adequate resources of
trained aboriginal persons are available to staff self government. Various
posts like band secretary. band treasurer, band administrator, social
assistance administiators, public works supervisors. band chiefs and
councillors are readily identifiable, as are the requirements of these
posts. Tt should be no great problem o create a training programme 1o
ensure a supplv of qualificd aboriginal candidates. Statfing the scheol
system is pethaps more difficult, but 30 per cent of teachers of Tndians
are now Indians. More. and better teacher training programmes are vitad.

There is a lesson to be learned from the past. Many of the problems
of devolution have been caused by a failure 1o foresce the training and
staffing needs. Coopers and Lybrand reported that one chief, whose band
had financial problems. in part because of difficulties in dealing with
DIAND. felt that:

the whole process of programs transfer has been thrust upon the
pands with little preparation and inadequate on going support. Tle
has little respect for the quality of advice and assistance provided
and would prefer to deal with private consultants. As an example,
the chief seeks more advice from his auditors than from Band
financial Advisor. Iis auditors gave a three-day seminar on
Financial management which taught him more than he has learned
i twelve years from DIAND I

One unhappv chief does not make a case.Butthe point is stillimportant
that training must be made available. and it must be good.  Otherwise
aboriginal self government runs the 1isk of falling fiat on its tace. The
federal government must make a serious commitment to training and
staffing; if it does not, its commitment to aboriginal self government(and
to economic development) is suspect.




11 INTERGOVE RNMENTAL RELATIONS

Whatever their functions and structure, aboriginal self govermments will
have a continuing need for interaction and relationships with each other,
and with other levels of government. Several of the important aspects of
these relationships have been identified in this study. n the fiiancig of
self government, there will be an annual series of negotiations between
aboriginal  bodies and  the  federal government. In policy-making,
aboriginal self governments will need to coordinate their activities to
ensure  satisfactory  programme  and - policy  development. In
accountabiliny. there will be a continuing. though it is hoped, reduced.
relationship to the funding agencies. In personnel admunstrarion, there
will be a need for training. setting of administrative and employment
standards, and other activities that will require resources beyond the level
of a single sclf voverning unit. Sentce delivery will also demand on going
dealings with both federal and provincial agencies.

The Canadian model of federal provincial relations - the most visible
and discussed model - is not likely to be the model most suitable for the
inter-govermnental relations of aboriginal self governments.  Canadian
federal provincial - relations  are  enormously  expensive  and
time-consuming. Thev demand the continuing attention and work of
political leaders and legions of bureaucrats. They are processes with very
high symbolic and political value. They are conducted by one federal and
ten provincial governments, and this small number enables much of the
relationship to be conducted through highly visible platforms of executive
federalism. such as First Ministers” Conferences. FEach of the
governments involved, with the exception of one province. represents
more people than all the Status Indian and Inuit in Canada combined.

In contrast. there are likely to be several hundred aboriginal
self-governments, with an average of fewer than 1000 members, and with
civil services comtaining fewer than a dozen emplovees. Physical
limitations would prevent anything more than a token interchange
between leaders of the federal and aboriginal self-government levels at a
First Ministers” Conference.
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At the same time, the resources of aborigina communities are
stretched by even the present levels of interaction. Various estimates put
the amount of time spent by band leaders in negotiating financial
arrangements with DIAND at thirty to to forty per cent of their working
time. Other estimates of the time involved in accounting to DIAND are
comparable, at thirty to forty per cent. This leaves precious little over
for the core activities of governing and administering. The system of
devolution of programme delivery has evolved in Canada so thatthere is
alarge body of DIAND employees whose function is to monitor, control,
and advise bands, and a very large expenditure of time. monev. and
energy on both sides goes into these processes.

Clearly there will hav e to be some system of simplified but effective
management of the relationships between the federal government and
aboriginal  self governing units. These will involve changes and
developments at the levels of bothaboriginal sdf governmentand the
federal government.

At the level of aboriginal self government, the central issue is the
extentto which units will cooperate together. Aswe have already seen,
there are now 57 aboriginal representative organizations at the national
provincial. and other levels. These organizations are effective and
powerful pressure groups, and express aboriginal +iewpoints at
constitutional and other conferences. Most observers see an enhanced
role for these associations with the coming of aboriginal self government.
Sally Weaver, though she thought that the goal of se government would
be achievedat the band and reserve level, adso thoughtthat:

This process will be facilitated by the development and
maintenance of stronger national and provincial lobbying
organizations, representing band interests, which can keep
pounding, pressing, and monitoring the federal government. So |
see a band-level government supported by provincial and national
Indian organizations as being the most sensible anti viable model
of Indian government.!

Gibbins and Ponting went even further:

The implication is clear. Effective  participation in
mtergovernmental relarions will be impossible without the creation
of aborigind  “supra-governme nts” — that is,  aboriginal
governments that transcend the level of the local community.
Without provincial and national aboriginal governments, there is
little realistic prospect of self-governing aborigina communities
being integrated into the existing intergovernmental system...
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The nature of intergover nmental relations also necessitates
governmenral organizations that canimpose decisions upon
individual community governments, andfrom which communities
would not be free to withdraw on matters of policy dispute. In
effect, government atthe community level would become
analogous to municipal government. because the legislative power
of provincial and national aborigina governments would supersede
that of the community level aboriginal governments. In other
words, the pric e of self-gover wiment may be the surrender of some
aspects of self-government to new and larger  aboriginal
OVeQN 1o s,

As Gibbins and Ponting sve it. the native represeutative associations will
be transmuted into a new level of aboriginal self government, analogous
to the provinces. The band level of self government will then bear the
same relationship to this new level as municipalities now do to the
provinces. Only in this way can aboriginal self government be fitted into
the pattern of intergovernmental relations.

This proposal raises questions of both the purposes of
self-government, and the perceptions and desires of aboriginal
Canadians. [erov Little Bear et al. argue that:

With boththe Canadian government aud local band councils
reluctant to delegate governing power-s to pan Indianorganizations
and given the uneven distribution of wealth, the cultural diversity,
the geographic dispersion, and thelegal divisions of Indian
constituencies, it is unlikelv that pan-Indian government will soon

be realized.’

Bands mayyprefer to preserve their own autonomy. The present
relationships with DIAND, despite their faults, are at least a known
commodity. Incremental changes to them. rather than asortie intothe
unknown territory 0f aboriginal supra governments, might remain the
preferred choice for many Yyears, although in some instances
self-governing units already do, and will doubtless wantto, cooperate in
service delivervand other activities.

The organizations created for these purposes mightnotbe
supra-gov ernments with legislative power, as envisaged by Gibbins and
Ponting. Instead thev might function as set-vice agencies, assisting
self-governments, butnot controlling and directing their activities.

There are many examples of such supra-organizationsat present.
Among the most interesting is the Federation of Saskatchewan Indian
Nations {(FSINJ). This assembly of Indian nations includes bands that
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make up the Salteaux nation, the Assiniboia, the Dakota Sioux, the Dene
Chippewyan, and the Cree Nation. The FSI comprises 69 bands,ranging
from 85 to 3,000 members, with some bands on as marry as eighteen or
twenty reserves. The 69 band chiefs comprise the Regional Council of the
FSIN. They meet for a week four times a year to conduct research.
develop policy and plan strategy. * Under the Regional Council are Se\ en
district councils, comprised of the chiefs of the district. This is thelevel
at which the treaties ar e implemented. and that common go: s and
common policies are formulated.

The FSIN has identified four major functions on which 1o
concentrate:  educational  development,  economic development,
socio- cultural development. and political development. It is attempting
to develop an Indian policy for each of these functions. The FSINis. for
example, designing a ‘Saskatchewan Indian Fducation Commission” that
will be assigned the responsibility to develop and pr ovide quality Indian
education. Indian elders will control the curriculum and administration
of education.

I'he Saskatchewan Federated Indian College is the mostsuccessful
aboriginal post secondary institution in Canada. It of fers a four -vear
degree programune. which had 220 graduates by 1984, The Saskatchew an
Indian Community College offers business management, vocational. and
professional skills. The Federated Indian College provides pre taw and
pre nursing preparatory programmes for aboriginal students from across
('anada,who then enter other institutions for their professional degrees.
In noting the success of these institutions, the Nielsen task force
proposed that:

Further consideration should . ..be given to the effectiveness so far
exhibited by the existing provincially-accredited, Indian controlled
post secondary institutions. The financial base for the present
institutions should be recognized, and their potential for further
success care fullv analvsed.?

This iSascloseto enthusiasm as the task fOrce got.

The FSINalso is attempting to developa policy for economic
development, and a system of native justice to replace the provincial
judicial system. The FSIN is designing these social institutions

in an effort to build bridges among our people. We are not
designing those Indian institutions to change Sioux to Cree, or
Cree to Dene. Weare creating those Indian institutions so that we
can more effectively communicate and relate to each other.*®

In the political sphere, the ST has designed an Indian government
constitution which will protect band autonomy. It will include powers to
the chief's council, to the elder’s council., and to the chief and the
headmen. Specified powers will also be delegated to the district and
regional councils, and to the national organizations.

The FSIN had developed from the bottom up. as a means of creating
greater effectiveness and coordination. Tt comes from recoguition of
common needs by the bands and tribes of Saskarchewan. It is an
extremely useful and interesting example of what can be done to create
the best sort of intergovernmental refationships amone aboriginal groups
within a province,

A further issue in intergovernmental relations will be how the federal
government organizes itself to deal with aboriginal sell-government. The
current wraneements for financing and accountability are far from
satisfactory. and DIAND itself must change drastically tf present faults
are not to be perpetuated.
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12 SELF-GOVERNMEN | SELF-ADMINISTRATION, AND
THE COMMUNITY

The struggle to achieve self government will consume much of the time
and energy of aboriginal leaders and communities over the next several
years. Aboriginal self-government is so important a means to achieving
self determination and control of government and administration by the
communities themselves. thatthereis some risk thatit willbelookedat
as a final goal, anend irr itserf. Insome sensesitis anendinitself. ton
self government will give aboriginal commun ities the means to make
choices aboutwhere,and how, they wantto direct their energy and
resources. Self government will become an established framework fon
potitics and administration. But in a very important sense aboriginal
self governmentisameans, not an end. It is a weans for cnabling the
aboriginal communityv to perform tite functions assignedto it, 1t s a
means of making choices amen: competing functions and demands.!
From this, three things follow.

First, important and difficult decisions are still to be made after
self-government is achieved. Aboriginal self government in itself byno
means assures happiness o r better government. I'he history of
decolonization is filled with instances where independence was followed
bysevere traumas of corruption, inefficiency, strife between rivalethnic
groups, economnic colonialism by foreign corporations, brutal criminal
laws and police forces. and so on.

Many of the difficulties of governance are masked to acolonized
people because governance is carried onby the others, the colonizers.
not themselves, the colonized. But self governmentmeanshardchoices.
The resources of aboriginal self governments will be limited. They will
have to choose between emphasis on economic development as opposed
to redistribution, new schools versus new sewers, a hedlth centre versus
caring for the aged, and soforth. There will be conflicting views on
priorities and needs. These will have to be resolved. Some people will
win, some will lose. Winners, losers, and decision-makers will al be par-t
of the same community.



In these processes some expectations will not be met. Quite possible
most will not be. The effortand energy involved in achieving something
as big and importantas aboriginal self-government means that both
leaders and communityare likely to develop unrealistic expectations of
what it wilt do, and what it will mean to have it. There will inevitably be
a period of disillusionment and let-down as it proves not to he solution
to problems, but a means of choosing how to solvethem. and as it aso
becomes evident that some problems are not easytosolve,and perhaps
are even unsolvable under any system of government. colonial or
otherwise. Coming toterrmswith this will not be made any easier by the
stresses and tension within the community because of new power
relationships and new decision-making processes.

Second, aboriginal sef -government will create pressures within the
community. Employment in the new civil service will be the biggest single
economic activity. The better-paid, professiona levels in the civil service
willbecome a middle class with different education, aspirations, and
socialand economic conditions from those who remain in the traditional
or welfare economies. This has alreadycaused some stress in the James
Bav Cree:

Cree society has experienced a significant degree of
class differentiation broughtabout by the technical nature of the
Agreement. A new group of Creebureaucrats has emerged.
Defined by their understanding of at least one technical area,
physical separation from their Cree communities, andclose ties
with government agencies, public bodies and their ow n
consultants, theystand apart from Cree wage-earners, and hunters
and trappers.

In one sense this is a sort of economic and social development, A new
professional middle class is likely to pass on the same values of
achievement and expectations to their children. This is the public service
equivalent of the petty bourgeoisie which has been the engine of
economic development in manynon-aboriginal communities through the
growth of small scale business. But it is aso 2 potential source of severe
stress, as the community divides into have and have not groups. These
divisions are masked when the well-paid employees are non-aboriginal
persons and from outside the community, as is the norm at present. ‘They
will emerge with the increasing presence of aboriginal persons within the
civil service.

The new, rational and representative system of government might also
come into conflict with traditional forms of decision-making. Aboriginal
communities will doubtless be able to adapt to these institutions: elders
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can still play a powerful role either through direct participation o
through informal roles of advising and councilling: the family € still e
the central socialunit, and make the effective choices of who beconies
the political leader, and who gets the training for a civil service post: ad
t h e values of consensus can prevail in representative government.
Nevertheless, the distance between traditional aboriginal potitics and
governance and representative rational abotiginal self government and
administrationis 2rea and biideing it will create stress,

I'n some wavs aboriginal self government will be @ tmeans of achieving
continuity and maintaining the status quo — its role in the preservation
of aboriginal culture, and retaining a traditional Jfe stvle — is of this sort.
I n other wavs - c¢conomic development. cultural adaptation - it is a
means forcausing change. Balancing continuity and change will be a
constant challenge.

Third. self government i s not going to be casv. There is a limited
resource of qualified manpower in aboriginal communities  Their small
size will handicap them in performing some essential functions. They will
have to develop an entirely new set of relationships with
supra organizations forpolicy and programme development, and for
intergovernm ental relations. Their financial resources are going to be
limited.

A crucial elemient in their success or failure will be how the federal
government Organizes to deal with them, pm‘li«‘ul:lrl_x in finmx('ing and
accountability. Present arrangements, with detailed controls by DIANI |
excessive and changing demandsfor accountability, anduncertain
funding with bothDIAND and Treasury Board making their often
conflicting contributions. are more designed to encourage failure than
success. An essential, fundamental step towards making it possible for
aboriginal seif government to succeed is for the federa government to
re-organize and re-think its procedures and principles for dealing with
seif governing and self-administering units. There is far too much
confusion, uncertainty, red-tape, and inequality in the present
arrangements. Improvements to the federal administration are a ieast as
important as those to aboriginal administration.
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