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ABSTRACT

This paper surveys the hi story of federal and
provincial laws discriminating against aboriginal people. \While
the primary focus is on Indians and the federal Indian Act,
federal and provincial homestead and franchise laws are also
examined. The first section, dealing with encroachments on civil
and political rights, reviews the history of federal and
provincial denial of the right to vote; federal interference with
indigenous systems of self-government; federal and provincial
restrictions on Indian property rights; federal restrictions on
the sale of agricultural products; and special legal disabilities
in the area of wills and estates. The second section reviews
federal policy on Indian status and the resulting impact on

cultural rights as recognized in the International Covenant on

Civil and Political Rights. The section examines. special aspects

of the criminal law that have applied to Indian people, from
extensive restrictions on the possession of liquor to the
prohibition of land claims suits and certain cultural practices.
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ABCRIGINAL PEOPLE:
HISTORY OF DISCRIMINATORY LAWS*

INTRODUCTION

This paper will outline the history of federal and provin-
cial laws applicable to aboriginal people.

Mich has been written about discriminatory federal legisla-
tion respecting Indians . The exclusive jurisdiction of Parliament over
“  Indians and lands reserved for the Indians”(l) and the large body of
resulting federal legislation (2) are obvious reasons for the emphasis on
the federal side of this story. Theehasbeen relatively little
di scussion, however, of the discrimnatory provincial |egislation and the
joint inpact of federal and provincial discrinination on the basic human
rights of aboriginal people. This paper does not attempt to identify
exhaustively every instance of statutory discrimination and its implica-
ations. It will, however, review the history of this issue and examine both
federal and provincial strands Of legislation. The word “discrimination” -
will be used in the sense of legal distinctions singling out aboriginal
people for special treatment and operating to the detriment of their
fundanental human rights.

(*) This paper is based on work by Wendy Moss in 1987. It has been
reviewed and updated by Elaine Gardner O‘ Toole.

(1) Constitution Act, 1867, (U . K .) R.S.C. 1970, Appendix II, No. 35,
S. 91(24).

(2) Indian and Northern Affairs Canadalndian Acts and Anendnents,

1868-1950, and Contemporary | ndi an Legi sl ati on, 1951-1978, Ottawa,
1981.
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It is worth noting t hat, before Confederation, race
relations in the territories that eventually formed Canada began with
slavery, primarily involving Indian slaves ( called "Panis" ar
“Pawnees" ). (3) Wile in the 1790s legislative action in Upper Canada
and judicial actien in Lower Canada signalled the end of slavery, it was
notuntil 1833 that the Act for the Abolition of Slavery finally abolished
this practice in the British Empire. {(4)  Paradoxically, however, the
col oni al period brought an important shift in the non-native perception of
Indians: from being viewed as independent and (arguably) sovereign peoples
sought after as allies in colonial wars, Indian nations began to be viewed
as dependent groups of Crown subjects in need of protection and
“civilization.”

It is generally accepted that the often conflicting goals of
“civilization, " assimilation, and protection of Indian peoples that have
been pursued throughout the history of federal Indian legislation have
their origin in (primarily British) colonialism. ( °) Throughout the
colonial and post-Confederation periods, governments vacillated between two
policies. The isolationist policy held that assimilation could best be
achieved by isolating Indians on reserves, With Indian agents gradually
preparing them for integration with the dominant society. (Alternatively,
isolation was viewed by some simply as a protective measure until the
Indian people should become extinct ) . The policy of imediate
assimlation, on the other hand, f avoured inmediate placement of Indians
among non-native people and renoval of special protective measures and
legal status. The isolationist policy has predominhed but, as sone
observers have noted, it has had the unintended result of preserving Indian
cultures and providing a means for the Indian people to resist assinilative
pressures. Accaordingly, | ndi ans have fought to retain theix reserves,

(3) Walter Tarnopolsky and William Pentney, Discrimination and the Law,
DeBoo, DonMills, 1985 p. 1-1.

(4) Ibid., p. 1-2.

(5) See John Leslie and Ron Maguire, ed., The Historical Development of
the Indian Act, 2nd ed., Indian and Nerthern Affairs Canada, Ottawa,
1978 and Richard H. Bartlett, “Citizens Minus: Indians and the Right
to vote, ” 44 Sask. Law Rev. (1980), 163.
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treaty rights and special legal status as a way of maintaining distinct
cultural or national identities.

Whil e Indian people view reserve and treaty rights as a quid
pro quo far givi.ngupagoodpart°f their traditional lands, federal and
provinci al governments have frequently taken the view that the Indians’
refusal to abandon their distinctive cultures, governments and identities
is a refusal to take up the ways of anore “advanced civilization" and
accordingly, a refusal to take up the *“respensibilities* of full
citizenship. In the result, the history of native policy, particularly
Indian policy,inCanadai s replete with exanples of legal bars to the
exerci se of fundamental civil, political and cultural rights.

CML AND POLITICAL RIGHTS

A. The Federal and Provincial Franchise

In the «colonial period, though |egislation did not
explicitly deny the franchise to aboriginal people, property qualifications

ef fectively excluded the vast nmajority of them (i. e., those living on

reserves or in - uncededterritory). The early electoral statutes
essentially linked the franchise to ownership in fee sinple of land of a
specified mnimm value. Title to aboriginal |ands, however, was

considered to vest in the Crom with the use and benefit accruing to the
aboriginal peopl e.

By 1857, in the Province of Canada an Indian man coul d
qualify for the right to vote by applying for enfranchisement and receiving
an allotment of reserve lands, which would be subject to assessnent and
taxation. ()  Enfranchisenent sinply renoved all distinctions between the
legal rights and liabilities of Indians and those of other British
subj ect s. It did not in itself, grant an entitlement to vote.
Enfranchi sement did, however, require the abandonment of reserve rights and

(6) An Act for the Gadual Gvilization of the Indian Tribes in This
Province, and to Amend the Laws Respecting Indians, S.C.1857,
C. 26.
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the right to live with one’s famly and culture. Further, it was dependent
upon proof of literacy, education, norality and sol vency. Consequent |y,
the requirements for enfranchisenment constituted discriminatory conditions
i nposed on Indians to qualify for the right to vote.

After 1867, the colonial form of enfranchisementpolicywas
continued by federal legislation in 1868(7) and then modified in
1869, so that enfranchisenent and a life estate in an allotment of reserve
| ands could be granted to any Indian male “who from the degree Of
civilization to which he has attained, and the character for integrity and
sobriety which he bears, appears to be a safe and suitable person for
becom ng a proprietor of |and.”(8)

Upon Confederation, the federal franchi se was det ermined by
the requirements of the provincial franchise.(9) As the provinces
continued to restrict the franchise to nales possessed of substantial
property, aboriginal people were again, for all practical purposes,
excluded. (10 ) Thus in the early days of Canada’s history the interaction
between provincial and federal electoral Iaws, enfranchisement policy (wth
its inherently negative judgment of Indian culture) and judicial
interpretations of the nature of Indian title resulted in” the denial of the
federal and provincial franchise to aboriginal people.

The irony of denying aboriginal people the right to vote
t hrough property ownership requirenents is illustrated by the fact that as
late as 1969 “any British subject” resident in Canada 12 nonths prior to an
election had a right to vote; the definition of “British sub ject”

(7) An Act Providing for the Organization of the Department of the
Secretary of State of Canada, S.C. 1868, c.42, S. 33.

[8) An Act for the G adual Enfranchisenent of Indians, the Better
Management of Indian Affairs, and to Extend the Provisions of the Act,
31st Victoria, Chapter 42, s.C. 1869, c.6, s. 13.

(9) Constitution Act, 1867, (U K) R.S.C. 1970, Appendix Il, No. 5, S 41

(10) Bartlett (1980), at p. 164.
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included citizens of the Union of South Africa, despite that country’s
departure from the Commorwealth in 1961.(11)

British Columbia was one of the first provinces to pass
legislation expressly disqualifying people from the franchise on grounds of
race. In 1875, this province passed legislation providing that “no
Chinaman or Indian” could vote. (12)  similar voting disabilities applied
to Indians and other racial groups under legislation such as the Municipal

Elections Act(13) and the Public School Act . (14) These racially dis-
crimnatory provisions of British Columbia’s electoral |aws were upheld as
valid legislation by the Judicial Committee of the Privy Council in

Cunni ngham and A. -G for B.C. v. Tamey Hamma and A. -G far Canada. The
Judicial Committee declared that “the policy or impolicy of such an
enactnment as that which excludes a particular race from the franchise i s
not a topic which their Lordships are entitled to consider. " ( 15

As British Col unbia had done in 1875, New Brunsw ck
introduced male suffrage in 1889 and disqualified Indians in general ( 16)
as did Saskatchewan in 1908('7) and the Yukon in 1919. (18) By not
defining. the word “Indian,” these provisions may have excluded enfranchised
Indians as wall. Atvarious times, all the other provinces except Nova

(11) Margaret A. Banks, “The Voting Rights of Persons Other than Canadian
Citizens in Federal and Provincial Elections” (1969), 8 Western
Ontario Law Review 147.

(12)AnAct to Make Better Provision for the Qualification and Registra-
tion of Voters, S.B. C 1875¢c.2

(13) The B. C. Municipal El ections Act from 1896 (S. B.C. 1896 c. 38) to
1948 (R S.B. C. 1948, c. 105) prohibited voting at any munici pal
el ection of a Mayor, Reeve, Al derman or Councillar, by | ndi ans,
Chi nese, Japanese (and from 1908 to 1936 “other Asiatics”).

(14 ) Similar racial disqualifications existed for elections under the
Public School Act from 1884 (S. B.C. 1884, c. 27) to 1948, (rR.S.B.c.
1948, C. 297) .

(15) [1903] A.C. 151 at 155- 156.

(16) The New Brunswick El ections Act of 1889, S.N. B. 1889, c. 3, s. 24.
(17) The Saskatchewan Election Act, S.S. 1908 c. 2 s 11.

(18) An (rdinance Respecting Elections O.¥. T. 1919, c. 7, s. 35.
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Scotia and Newfoundl and passed legislation that in one way or another
di squalified Indians fram voting. Ontario in 1874 excluded all but
enfranchised Indians (19 ) and then specified that enfranchise Indians not
resi dent on reserves, even if in receipt of annuities, were eligible to
vote , if otherwise qualified. () Manitoba disqualified Indians or
persons of Indian blood receiving an annuity fram the crown ( 1886). (21)
Al berta excluded all persons of Indian blood who bel onged or were reputed
to belong to anyband of Indians (1909). ' * Quebec excluded Indians and
i ndi vidual s of Indian blood domciled on land reserved for Indians
(1915).¢23)  P.E.|. excluded Indians ordinarily resident on an Indian
reservation (1922).(*) In the Northwest Territories, unenfranchi sed
| ndi ans were excluded.(25)
Federal ly, blatant racial discrimination first appeared in

1885. The Electaral Franchise Act, the first federal franchise Act,
extended the right to vote in federal elections to certain Indians by
providing that the word “person” neant male person, including an Indian but
di squal i fying:

| ndi ans in Manitoba, British Col unbia, Keewatin and the

North-west Territories, and any Indian on any reserve

el sewhere in Canada who is not in possession and

occupation of a separate and distinct tract of land in

such reserve, and whose inprovenents on such separate

tract are not of the value of at |east one hundred and
fifty dollars, and who is not otherw se possessed of

(19) An Act to Further Anend the Laws Affecting the Elections of Members

of the Legislative Assenbly and the Trial of Such Elections, S. O
1874, C. 3, S. 15.

(20) An Act to Further Amend #e Law Respecting El ections of Members of
the legislative Assenbly, and Respecting the Trial of Such
El ections, S.0. 1875-6, c. 10, s. 4.

(21) The Election Act, 1886, S.M. 1886, c. 29, s. 130.

(22) The Alberta Election Act, S.A. 1909, c. 3, s. 10.

(23) An Act to Anend the Quebec Election Act, S.Q. 1915, c¢. 17, s. 5.
(24) The Election Act, 1922, s P.E.| 1922 c 5 s 32

(25) Proclamation Relating to Electoral Districts and Elections in the
Nort h- West Territories, O- N. W.T. 1881, s. 17, 18.
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the qualifications entitling himto be registered on
the list of voters under this Act. (26)

The interesting history of the 1885 Act end its repeal in
1898 hasbeendiscussed insome detail elsewhere. (°) It isworth noting
that Sir John A Macdonald was prepared originally to extend the federa
vote to all Indians, whether enfranchised or not, without conditions
different from those inposed on other British subjects. The Prime M nister
also maintained that the different nature of Indian title should not
prevent recognition of the right of Indians to vote. (28) Heated debate
in the House, however, as a result of the Opposition's virulent opposition
to granting the vote to any Indians, resulted in the compromise evi dent in
the 1885 Act, whereby Indians in areas recently involved in the
Metis-Indian rebellion were excluded. Bartlett has identified the great

number of reasons Qpposition menmbers gave, during the House debate, for
denying the vote to Indians in general:

I ndi ans were incapable of exercising the franchise

I ndians were not capable of civilization and woul d eventual |y becone

extinct

I ndians were utterly incapable of managi ng their own affairs and the
numerous | egal disabilities inposed on them by the Indian Act made

extension of the franchise inappropriate;

No representation wthout taxation

Vote should not be extended to Indians involved in the 1885 rebellion;

I ndi an property interests in reserve | ands not equivalent to non-native

property interests;

I ndi ans shoul d not have the vote while under the discretionary care of

the governnent;

I ndians were too nuch controlled by government and therefore intef erence *
by Indian agents was possible;

Fear that the true intent of the bill was gerrymandering;

Extending the vote represented an encroachment on the rights of white
men.

Bartlett has al so noted the various epithets used in debate, by opponents
of the 1885 bill, to describe Indians: “the low and filthy Indians of the

(26) The El ectoral Franchise Act, S.C.1885 c. 40, Ss. 2, 11.

(27 ) Bartlett (1980); Malcolm Mntgonery, "The Six Nations Indians and the
Macdonald Franchise, " antario History, Vol. 57, No. 1, March 1965,
p. 13. /

(28) Bartlett (1980), p. 169, 172.

QI’CVCLIDIIECYCLI
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reserves," ‘“barbarians," “ignorant and barbarous, ” “"brutes . " *dirty,
filthy, lousy Indians, " “savages.’’
It would not be until the advent of human rights [egislation
following World War Il that |egal renedies would be available for

discrimnatory action and that federal and provincial governments would
initiate legislative changes to conform with mman rights philosophy.

The process of eliminating this form of |egislated discrimi-
nation began when f ederal and provincial. governments extended the right to
vote first to Indians, enfranchised or not, who did not reside on
reserves, ( 3° ) then to Indians with service in the armed forces, and then
to their spouses. (31) Quebec appears to be the only province not to have
provi ded an exempticn for service in the arned forces.

In 1950, the federal franchise was extended to Indians only
if they waived their tax exenptions under the Indian Act respecting
personal property. (32) Universal adult suffrage was not finally achieved
federally until 1960, with the unqualified extension of voting rights to
all Indians under the Act to Anend the Canada El ections Act, and

(29) Ibid., p. 175.

(30) Daminion Elections Act, S.C. 1920, c. 46, s. 29£I); The New Brunswick
Elections Act, 1944, S. N. B.1944, c. 8, s. 34; Provincial Electicns
Act Amendnment Act, 1947, S.B. C 1947, c. 28, s. 14: The Saskatchewan
Election Act, 1951, S.S. 1951, c¢. 3, s. 29.

(31) world War I, world War II, Korean War: Military votes Act, S.C.
1917, c. 34, S. 2; Daminion Elections Act, S.C. 1920, c. 46,
S. 29(1); The Election Act, 1922, S. P.E. |. 1922, c. 5, s. 31; The
El ection Act, 1926, S.0. 1926, c. 4, s. 19, 23; The Manitoba El ection
Act, S.M. 1931, c. 10, s. 16(5); The Statute Law Amendment Act, 1939
(No. 2), So. 1939 (2nd sess. ) c. 11, s. 3; An Act to Anend the
Daminion El ection Act, 1938, S.C. 1948, c. 46, s. 6; An Act to Anend
The Daminian El ections Act, 1938, and to Change its Title to The
Canada Elections Act, S.C. 1951 (2nd sess. ) c. 3, S. 6; The New
Brunswick El ections Act, 1944, S.N. B. 1944, c. 8, s. 34(2); The
Manitcba El ection Act, R.8. M 1940. c. 57, s. 16(5); An Act to Anend
“The Election Act”, 1922, S. P.E. |. 1946, c. 10, . s. 2; Provincial
El ections Act Anendment Act, 1945, S.B. C. 1945, c. 26,s. 3; The
Saskatchewan El ection Act, 1951, S.S. 1951, ¢c. 3, S. 29; The Election
Act, S.A. 1956, C. 15, S. 16(b).

(32) An Act to Amend the Daminion El ections Act, 1938, S.C. 1950, c. 35,
s. 1.



RECYCLED mecyelLe

LiB RAR.Y OF PARLIAMENT
BIBLIOTHEQUE DU PARLIAMENT

9

provincially until 1969, when Quebec becane the last province so to extend
its provincial franchise, (33) after British Columbia in 1949, (34)
Manitoba  (1952),(*)  Ontario  (1954),(36)  Saskatchewan  (1960), (%)
P.E |. (1963),(*) New Brunswi ck (1963),(”) and Alberta (1965).(")
Following the removal of these legal disabilities, there were reports that
Indians hesitated to exercise their right to vote for fear of weakening
their clains to treaty rights and tax exenptions.

The denial of the franchise to aboriginal people had neant
that they were also prevented from serving on juries. Even after extension
of the federal and provincial franchise there was a practice of omtting
I ndi ans’ nanes fram voters' lists conpiled for this purpose. The first
time Indians served on a Canadian jury is reported to have been 24 January
1972. (")

only the federal government appears to havedi scrim nated
expressly against the Inuit in its electoral laws.  "Esquimaux" were
disqualified from voting federally in 1934(43) with no exenptions for

(33) An Act to Anend the Election Act, §.Q. 1969, c. 13, s. 1.

(34) Provincial Elections Act Amendnents Act, 1949, S.B. C 1949 c. 19,
Ss. 2, 3.

(35 An Act to Amend the Manitaba Election Act, S.M.1952 c. 18, ss. 15,
16.

(36) S.0. 1954, c.25.

(37 ) An Act to Anend the Saskatchewan Election Act, S.S. 1960, c. 4S
s. 1.

(38) Bartlett (1980), p. 193.
(39) An Act to Anend the El ections Act, S.N.B.1963,c. 7.
(40) An Act to Amend the Election Act, S.A. 1965, c. 23.

(41) “The Indians Got the Vote this Year, but Fear Kept Many of Them Away
from the Polls, " Maclean's Repart, July 14, 1962.

(42) The Indian News, (1972), Vol. 14, No. 10.

(43) The Daminion Franchi se Act, S.C. 1934, c. 51, s. 4.
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service in the armed forces. The Inuit received an unqualified right
to the franchise in 1950. (®)

It should be pointed out that exclusion from the franchise
had not disqualified aboriginal people fran certain privileges or rights
avai lable to British subjects, such as appointment to the Senate, or
el ection to the House of Commons. Senator  adstone, a Blood Indian, was
appointed in 1958 to the Upper House, though he could not vote in federal
or provincial el ections. Further, in 1870, an Ontario court held that an
Indian who was a British subject and otherwise qualified, even though not
enfranchised, could hold the position of Reeve of a municipality. (46)

B. self =Covernment

O ficial recognition of the fact that aboriginal peopl es
have had their own legitinmate forms of political institutions is very
recent (the 1983 Report of the Special Committee on Indian Self-CGovern-
mnt ) . Before contact with Europeans and to a large extent afterwards,
aboriginal people did not rely on the witten word, but rather on a variety
of distinctive ways to organize, operate and record political ideals and
institutions . Exampl es of these were oral traditions, wanpum belts and
potlatch ceremonies. The significance of these has not been appreciated by
t he dominant non-ntive society; consequently, they have frequently been
ignored or legally suppressed while the federal government has tried to
i mpose a uniform set of Euro-Canadian political ideals on vastly differing
native societies from coast to coast.

The inposition of the Euro-Canadian political ideal of
el ected |ocal government began soon after Confederation. The 1869
“Act for the gradual enfranchisenent of Indians. ..” provided that the
federal government could order the establishnment of an elected band council
as well as the renoval from office of those considered by the federal
government to be unfit to hold office “for dishonesty, intenperance or

immorality. Limted recognition was given to aboriginal custam by

(44) Bartlett (1980), p. 186.
(45) s.c. 1950, c. 35.
(46) Gikb v. Hhite [1870] P.R 315.
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continuing the tenure of _existing “life chiefs” only, until their death,
resignation or renoval by the governnment. (47) This Act was ai med at
bands in the older settled regions, considered to be nore advanced and
prepared to take further steps toward the ultimte goal of “ civiliza-
tion. » (48)  However, these bands were given only very linited powers of
| ocal governnent, essentially mnor by-law naking powers over public health
and mai ntenance of peace and order, and even these were subject to
confirmation by the government. (49)

The first consolidated Indian Act ( 1876) was again primarily
aimed at speeding up the “civilization” of Indians |iving east of Lake
Superior (western Indians were exenpted fram many of its provisions). The
Act gave the government power to inpose an elected band council system and
set out in some detail how that system woul d operate. Government policy
was to apply the systemonly upon request and to encourage such requests,
band councils were given slightly increased authority. (50)

By 1880, the very Indians who were intended to take
advant age of the Act had nade cl ear their rejection of its restricted
el ective systemand their distaste for the degree of federal control.
These protests were seen as further evidence of a need to guide and direct
aboriginal people. (51 ) The 1880 Indian Act (92) clearly stated the
governnent’s intent to inpose the style of elective governnent it deened
advisable for the “god governnent” of bends. It continued to provide
broad criteria for the renoval of elected officers. In addition, the Act
stripped traditional Chiefs of their authority unless elected, where an
el ective system had been inposed.

(47) s.C. 1869, S. 10.

(48) John L. Tobias, “Protection, Civilization, Assimilation: An Outline
of Canada’s Indian Policy, " The Western Canadi an Journal of
Anthropology, (1976), Vol. VI, no. 2, p. 13 at p. 17.

(49) s.c. 1869, C. 6, S. 12.

(50) ‘Tobias (1976), p. 17.

(1) Ibid. , p 19

(52) The Indian Act, 1880, s.c. 1880, c. 28, s. 72.
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The government continued to experiment with ways to repress
the old “tribal. system " The Indian Advancenent Act, 1884(53) again
offered slightly increased band council powers but also increased the
government’s power to direct the band’s political affairs. For exanple,
t he Superintendent-General or an agent del egated by him was empowered to
call elections, supervise them call band meetings, preside over them and
participate in themin every way except by voting and adjourning
them. (54) I ndi ans east of Lake Superior were further encouraged to
request this elective systemby the extension of the federal franchise in
1885. Despite these inducenments, nost bands refused to come under the Act
and in 1898 the federal franchise was w thdrawn. () The governnent
continued to expand its control over band political af f airs by removing
elected traditional |eaders and prohibiting their re-election under the
1884 legislation. In 1895, the Mnister was given power to depose chiefs
and councillors where the el ective systemdid not apply. ( 56 ) “This
anendnent was included because the band |eaders in the Wst were found to
be resisting the innovations of the reserve systemand the Governnent’s
effort to discourage the practice of traditional Indian beliefs and
values. " (7)

Attempts were al so made to suppress the west Coast
potlatches and winter dance cerenonials. To the Indian people, these were
important social, cultural and political conventions that provided a neans
of affirmng |eadership and social order and of recognizing property
rights, inheritance and transf er of property. To the federal government,
however, they synbolized the tribalismthat it was intent on eliminating .
Section 3 of An Act Further to Anend The Indian Act, 1880 made the exercise
of these practices a crimnal off ence:

3. Every Indian or other parson who en%(ages in or

assists in celebrating the Indian festival known as the
“Potlach® or in the Indian dance known as the

(53) s.c. 1884, <. 28.

(54) Tobias (1976), pp. 19-20.

(55) Franchi se Act, s.C. 1898, c. 14.

(56) An Act to Further Amend the Indian Act, S.C. 1895, c¢. 35, s. 3.
(57) Tobias (1976), p. 20.
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“Tamanawas “ 1S guilty of a msdenmeanor, and shall be
liable to inprisonment . . . and any Indian or other
person who encourages .:. an Indian or Indians to get
up such a festival or dance, or to celebrate the sane,

1S gquilty of a like offence . . . (58)

I ndian opposition to the Indian Act system of elective
government continued, punctuated by periodic government attempts toO
suppress conpletely all traditional forms of aboriginal government. In the
1920s, the Canadi an government jailed the traditional | eaders of the
Haudesaunee, raided the council hall, seized all official records and
symbol s of govexrrment and installed an Indian Act council. The
anti-potlatch | aws continued as late as 1951; under them arrests were made
and cerenoni al items and synbols of government seized and in nany cases
never returned.

Apart  from the 1985 anendnments to elimnate sex
discrimnation and to i ncrease band control over band membership, the last
maj or revision of the Indian Act tookplace in 1951. In 1969, a federal
White Paper suddenly proposed immediate integration by dismantling the
I ndi an Act system conpletely and renoving all |egal distinctions between
I ndi ans and other Canadians . Re jetted with great hostility by Indian
groups, the proposal was quickly dropped. Later, attenpts to reach
agreement with Indian groups on a major revision of the Act also failed.

Over the last 20 years, there has been some acceptance of
aboriginal people’'s desire to retain and to protect their special | egal
status in the Constitution. For exanple, “existing aboriginal and treaty -
rights” are now constitutionally protected. ( 60 ) However, the constitu-
tional conferences held pursuant to the Constitution Arendment Proclama-
tion, 1983 failed to result in an agreenent on how to recognize an
aboriginal right to self-government in the Constitution. In the autum
of 1991, the federal governnent, as part of its initiative for

(58) s.c. 1884, C. 27.

(59 ) Canada, House of Commons, Report of the Special Committee on Indian
Sel f - Governnent, 1983, p. 13.

(60 ) Constitution Act, 1982, SS . 25 and 35 (Schedule B to Canada Act
1982, U K. Stats. 1982, C 11).
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constitutional renewal, proposed that the right to self-governnent be
entrenched in the Constitution Act, 1982. The Assenbly of First Nations
has reiterated its desire to seek constitutional recognition of an inherent
right to self-governnent. \ile these devel opments appear promsing, it
remains t0 be seen whether the Constitution Act, 1982 will be amended.

Qutside the constitutional reform process, two groups have
successful |y negotiated self ~goverrment arrangements which take them out of
theIndian Act for purposes of |ocal governnent. The Janes Bay Cree
arrangenent was a consequence of the land clainms settlement. The Sechelt
Band arrangement was the result of a new policy allowng bands to negotiate
increased powers either under the Indian Act or under a separate statute
(the Sechelt chose the |atter). A mmber of framework agreenents for
sel f - government under the federal government’ S community Self-gover nment
policy have been signed, but not yet f inalized. Wth respect to some
bands, the negotiations are in the context of land claim agreements.

C. Property Rights
1, The Right to Homestead

In 1862, an Indian offered to buy a portion of Crown |and
at a public sale in British Columbia. Col onel Moody, who was conducti ng
the sale, reacted with such surprise end shock that he felt compelled to
wite the colonial secretary for instructions. Three weeks later, the
secretary, after consulting the Governor, replied that there could be no
objection. (61 )

Soon after this incident, the colony, and | ater the
province, introduced |egislation prohibiting aboriginal people from
pre-empting (honesteadi ng) but not from purchasing. Initially, the 1860
Land Ordinance had reserved Indian settl| enents from pre-emption but
had not forbidden pre-emption by Indians. The colonial |egislation defined
t he exclusion from pre-emption rights in the broadest possible way:

(61) Robert E. Cail, Land, Man and the Law, University of British
Col unbi a Press, Vancouver, 1974, p. 177.
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Provided that such right of pre-emption shall not be

held to extend to any of the Abarigines of this

Cantinent, except to such as shall have obtained the

Governor's special permssion in witing to that

effect . (62) _

[ enphasi s added]

The Province of British Colunbia retained this provision in successive Land
Acts at least until 1948. (63) A related provision prohibited any
* Indian " or " Chinaman" from acting as an agent for a homesteader trying to
fulfill the statutory requirements of occupation. (64)  The practi cal
effect of this legislation and B.C. native land policy was that non-native
settlers were permitted to hamestead 320 acres of |and, while future
reserves for Indians were to be limted to 20 acres for each head of famly
of five persons. ( ) Exi sting B.C. reserves were frequently much
smaller .

I ndians in the remainder of the West suffered a simlar
disability under federal law. The Crown [ands of what is now Al berta,
Saskat chewan and Manitoba were admnistered by the Canadi an gover nnment
until 1930. Accordingly, homestead |aws in these areas came under federal
jurisdiction. Under the heading, “Disabilities and Penalties, " section
70 of the 1876 Indian Act prohibited Indians from honesteadi ng on the
prairies. (66)

Some Menbers at the tinme questioned the discriminatory
intent of section 70. On the other hand, some contenporary observers have
stated that its clear intent was to prevent Indians who had signed treaties
from receiving both a share of reserve |and and a honestead. ()
However, the provision expressly applied to non-treaty and treaty Indians
alike and in addition, mpst of the western treaties allowed for a maxi mum
of 160 acres or 1 square mle par family of five (and proportionally |ess
for smaller famlies ) whereas federal homestead | aws all owed free | and

(62) An Qrdinance to Amend and Consolidate the Laws Affecting Crown Lands
in British Columbia, S.B. C. 1870, c. 18.

(63)Land Act, RsSB.C.1948, c. 175, s. 12(2)(a).

(64) The Land Crdinance Amendment Act, 1873, S B.C. 1873, c 1, s 2
(65) Cail (1974), p. 200.

(66) s.c. 1876, C. 18, S. 70.

(67) Leslie and Maguire (1978), p. 67.
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grants rangi ng from 160 to 320 acres per head of famly. Section 70o0f the
1876 Indian Act would seem clearly to represent a further aspect of the
isolationist policy for unenfranchised Indians;, i.e., the privileges and
benefits generally available to the rest of society were to be withheld as
i nducenents for these Indians to abandon their distinctive identities and
adopt European \Mys.

Section 10 of the 1876 Act made it even clearer that a
western Indian could not acquire a “free” grant of Crown |ands other than
through a share of reserve land. This provision sinply merged any inproved
| and possessed by an individual Indian with reserve | and where the
i ndividual plot was to be included or surrounded by a reserve. The |ndian
then had the sane "privilege" as an |ndi an hol ding under a reserve | ocation
ticket .

The prohibition against Indian homesteading renained in
effect until the Act was repeal ed in 1951 (%)

2. Restricted Right to Sell Agricultural Products

Further restrictions were placed on the property rights of
western Indians by section 1 of Anr Act to Amend »The Indian Act,
1880, " (69) which prohibited the sale of agricultural products grown on
reserves in the Territories, Manitoba or the District of Keewatin, except
in accordance with governnent regulations. . Though some Members ob jetted,
Prime M ni ster Macdonald defended the provision as a measure to prevent the
sal e of goods “for liquor or other worthless items. " This provision was
retained in the 1888 Act and an arder in Council was passed the sane year
prohibiting the sale of agricultural products by western Indians without
the consent of an Indian agent. (70) A statutory amendnment to this effect
was passed in 1930(™) and asimilar prohibition applying to all [ndians
was enact ed in 1941, restricting the sale of wild aninals and furs. {72)

/
(68) s.c. 1951, c.29.
(69) s.c. 1881, c.17.
(70) Leslie and Maguire (1978), p.93.
(71) An Act to Amend the Indian Act, s.C. 1930, c. 25, s. 6.
(72) An Act to Anend the Indian Act, S.C. 1940-41, c. 19.
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Theagricul tural products provision remained unchanged until sections 32
and-330f the 1951 Act broadened its application to all Indians and nade
such transactions void unless approved by the Superintendent in witing.
However,the Minister coul d exempt individual bands and i ndi vi dual band
nenber s.

3. wWills and Estates

Prior to 1876, Indian |egislation provided that enfranchised
Indians coul d assign property by will ( 73 ) but said nothing about the
devolution of property of unenfranchised |ndians. Section 9 of the 1876
Indian Act set out various fornulas for the division of property of any
male Indian dying intestate: for exanple, ifthere wasnonext of Kkin
cl oser than a cousin, any property would vest in the Crown for the benefit
of the band. Since there was still no provision allow ng unenfranchised
I ndians to will their property, - - had no say in how their property
woul d be inherited.

The Indian Act, 1880 had a simlar but nore detailed
provision, section 20, that also gave the Superintendent-General the power
at any tine to remove a w dow from the adm nistration and charge of reserve
| and (held under location ticket ) and of any goods hel d by her on behal f of
m nor children. The Superintendent-General was essentially an executor
Wi th extrordinary poy t© remove, at Wll, any guardian (including the
wi dow) of the children of a deceased Indian. There were no provisions for
t he separate devolution of property of |ndian women.

In 1884, (74) a simlar provision was enacted that also
allowed an Indian hol ding reserve | and under a location ticket to will the
parcel and other property to family nenbers or relatives. A number of
restrictions were placed on this right, including requirements for band
consent to the will and for no bequest to be made to any relative further
renoved than asecond cousin. Newrestrictions were placed on the right of
a widow to inherit by intestacy from her husband and to adnminister his

(73) An Act to Amend Certain Laws Respecting Indians,S.C. 1874, C. 21.
s. 9.

(74) An Act Further to Amend The Indian Act, 1880, S.C. 1884, c. 27,
s. 5.
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estate on behalf of the, children. |In either case, the widow had to be “a
woman Of good noral character” and living with her husband at the date of
hi s deat h.

In 1894, section 20 was again amended by An Act to Further
Anend “The Indian Act. * (75) Band consent was no | onger required for a
wWill to be valid but consent of the Superintendent-General was necessary
for disposal of any interest in reserve land. In the case of an Indian
mal e dying intestate, his widow, to be entitled to inherit property or to
manage it on behalf of the children, need no longer have been living with
him at the date of his death. The Act specified, however, that the
Superintendent - General would be the sole and final judge as to the noral
character of the widow. Changes were made to the division of property and
for the first time, the Act provided that the property of a married Indian
woman woul d devolve in the same way as that of a man.

In1906, the Indian Act for the first time dealt with the
disposal of the property of unmarried Indian women: “the property of an
unmarried Indian woman who dies intestate shall descend in the same manner
as if she has been nale.’’

Later amendnents, in 1914 and 1924, gave the Superintendent
General power to appoint administrators for the estate of any deceased or
i nsane Indian, and remved the “good noral character” requirenent, though
only in the case of an Indian dying intestate with no issue. (77) The
“good noral character” condition was reinstated in 1927:

Upon the death of an Indian intestate his property of
all kinds, real and personal, movable and immovable,

including any recognized interest he may have in land
in a reserve, shall descend as follows:

(a) one-third of the inheritance shall devolve upon
his widow, if she is a woman of good noral
character, and theemainder upon his children, if
all are living, or, if any who are dead have died
W thout issue;

(75) s.c. 1894, C. 32, S. 1.
(76) Indian Act, R.S.C. 1906, C. 81, S. 29(3).

(77)AnAct to Anend the Indian Act, S.C. 1914, c. 35, s. 5; An Act to
Anend the Indian Act, S.C. 1924, c. 47, s. 2, 3.
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(b) If there is no widow, or if the widowis not of
good noral character, the whole inheritance shall

devolve upon his children in equal shares, if all

ar e living, or if any who are dead have died

withouti ssue. . . . . (78)

The 1951 Indian Act reworked the |anguage of the provisions
dealing with descent of property, renoved the "geod noral character”
requi rements but kept in the’ Mnister very broad powers over the adm nis-
tration of wills and estates. There is some pressure t0 change the Act to
nmake it nmore responsive to aboriginal custems. The Cree-Naskapi (0f Quebec)
Act, which has replaced the Indian Act with respect to the Cree of James
Bay and Northern Quebec , contains provisions authorizing the descent of
property according TO Cree custams. (79)

TheM ni ster, however,has very broad di scretionary powers
over matters and causes testamentary where Indians resident on reserve or
Crown | ands are concerned. For exanple, the Mnister may appoint or renove
executors and administrators of estates, (80) or may declare a will void
for various reasons. (81 ) VWi le the Mnister’s decision under these
particul ar provisions may be appealed to the Federal Court of Canada, the
right of appeal under the statute does not apply to all the Minister's
deci si ons. Mich of the Mnister’s authority has been delegated to other
officials. Under provincial l|egislation applicable to Canadians to which
the Indian Act does not apply, there is no such discretion vested in a
government representative. Legislation is nuch nore detailed and natters
nmust be adjudicated, or directions sought, fromthe courts.

In 1985, subsections 48(13) and (14) were repealed. These
previsions determined the rules under which illegitimte children inherited
inan intestacy situation. Furthernore, the definition of “child” for the
purposes of distribution of property on intestacy was anended to include a
child kern in or out of wedl ock. Consequently, it is now clear that
legitimacy is an irrelevant consideration with respect to the right to
i nherit property pursuant to the Indian Act. Section 48( 2) was al so

(78) Indian Act, R.S.C. 1927, C. 98, S. 26.
(79) S.C. 1984, C. 18, Part XIII.

(80) Indian Act, R.S.C. 1951, C. 29, S. 46.
(81) Ihid., S. 43.
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anended, increasing the, spousal share on intestacy fram $2,000 to $75, 000.
The changes in 1985 ensured that, W th respect to these two particul ar

issues, the Indian Act is nore consistent W th provincial |egislation.

FEDERAL CONTROL OF INDIAN STATUS AND
MINORITY RIGHTS IN INTERNATIONAL LAW

Until recently, the enfranchisement of Indians was one of
the maj or objectives of federal Indian |egislation. Enf ranchi sement
brought the end of special |egal status and the end of |egal acknow edge-
nment of a separate Indian identity. To the government, it meant the end of
its special legal obligations and the successful absorption of a mnority
cul ture. Enfranchi senent has traditionally been equated with * civiliza-
tion, " that is, the abandonment of a culture perceived to be inferior and
savage for a “superior” European one. From a human rights perspective,
enfranchi senent policies, whether voluntary or conpul sory, have had a
number of objectionable aspects. voluntary enfranchisenent has required
Indians to prove that they were civilized in order to | eave the legal
regime of the Indian Act and to exercise civil and political rights
available to non-natives such as the right to vote or to homestead Crown
land . conpul sory enfranchi senent has forced hundreds of thousands Of
Indians to |leave their communities, |anguage and culture.

In addition, the definition of the word “Indian” under the
Indian Act and earlier l|egislation has determineéd who has the right to
reside on a reserve and to participate in prograns nade available to
reserve residents and the broader group of “status Indians. " The necessity
of strictly defining “Indian” and accordingly, restricting access to many
Indian rights, including treaty rights, was clained to be justified as a
protective measure. In particular, the now repeal ed section 12(1) (b),
whi ch took away the Indian status of a woman who narried a “non-status”
man, was claimed to be necessary to prevent the damination and exploitation
of reserve conmunities by white men.  Sone question this claim since
I ndi an women coul d not regain Indian status even after divorce or death of
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their non-Indian husbands (except by remarrying an "Indian®).(82) The
protective purpose was also called into question when examined in the

historical context of enfranchisement policies:

As the maintenance of a dependent protected class came
to be a large financial burden on the treasury, the
pressure to reduce the size of the status. group grew.
The process of enfranchising was nmade progressively
easier. The right of the band to consent to the
enfranchisement Of itS members was eroded. Finally,
the pressure to “integrate” the Indians resulted in the
conpul sory enfranchi sement |egislation of 1920 and
1923.

The trend IN Indian | egislation over tine was clearly
to integrate the Indian (whether he w shed te or not)
by the dual mechani sm of the “shrinking” or increasing-
ly restricted definition of the term “Indian” and
enfranchi senent, or the renoval of Indians from status
as they acquired the attributes of “White” civiliza-
tion. The result today is that large group of natives
outside the Indian Act: “non-status” Indians. (83 )

In 1981, the U. N. Human Rights Conmttee ruled that the
operation of section 12(1) (b) of the Act constituted a breach by Canada of
article 27 of the Internaticnal Covenant on Civil and Political R ghts.
The conpul sory loss of status under the Act and the resulting denial of the
right to continue living on a reserve was held to constitute a denial of
Sandra Lovelace's right, as a nember of a mnority, to have access to her
native culture and | anguage in comunity with the other menbers of her
group. The federal governnent has since repealed section 12( 1) (b) ( ™)
and has developed policy and progranms to allow bands to define their own
menbership and to separate band membership from status under the Act.
These anmendnents and related policies have themsel ves becone matters of

(82) Linda Rayner, The Creation of A “Nen-Status” |ndi an Population by
Federal Government Policy and Administration, Native Council of
Canada, Otawa, 1978, p.13. See al so Kat hl een Jamieson, “ Sex
Discrimnation and the Indian Act, Arduous Journey, J Rick Printing
ed. , McClelland and Stewart, Toronto, 1986, p. 112 at p. 114.

(83) Rayner (1978), p. 4.
(84) An Actto Amend the Indian Act. S.C. 1985, c. 27.
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some controversy and the question of the right of Indian and other
abori gi nal people to define themsel ves remains unresol ved.

QG her civil disabilities were inposed on Indians. For
example, | ndi an children were forced te attend residential schools at great
di stance from their famlies and homes and were otherwise barred from
participating in provincial school systems. (85)  An amendnent in 1882
prohibited appeals fran decisions in cases involving only Indian parties
where the sum did not exceed ten dollars. (*) This was intended to
curtail “Indian fondness for petty litigation. ”

CRIMINAL LAW

Speci al criminal sanctions were intended to suppress certain
traditional Indian social or political practices. Other neasures, such as
the restrictive liquor provisions, were considered to be protective.

A, Liquor Of fences

The suppression of |iquor sales to Indians began early
in colonial history and becane a fixture of federal and provincial
| egislation after Confederation. In 1868, the first federal statute
dealing with aboriginal people had three separate sections prohibiting
the sale or barter of liquor to Indians. (87) Penal sanctions (in the
formof fines) were inposed only on the supplier of liquor at this tine.
In 1874, for an Indian to be found in a state of intoxication became an
off ence punishable by inprisonment of no nore than one nmonth; an additiona
peri od not exceeding 14 days was inposed if the Indian did not give the
nane of his supplier. (88) Exenption was made for suppliers of alcohol for

(85) Chief Joe Mathias, Conspiracy of | egislation (unpublished paper).

(86) Leslie and Maguire (1978), p. 81; An Act to Further Anend The Indian
Act, 1880, s.C. 1882, C. 30, S. 4.

(87 ) An Act Providing for the Qrganization of the Department of the
Secretary of State of Canada, S.C.1968, c. 42, ss. 9, 12, 13.

(88) An Act to Amend Certain Laws Respecting Indians ..., S.C. 1874,
c. 21, s. 1.



LIBRARY OF PARLIAMENT
BIB LIOTHEQUE DU PA RLEMENT

23

medical requirements. “Intoxicatingl i quor” was broadly defined to include
all manner of drinks but also included opium and other intoxicating drugs
or substances. Al these provisions, from 1868 to 1874, were consoli dated
in the Indian Act, 1876, (89) which also expressly prohihited sinple
possession of |iquor on a reserve by an Indian. The increasingly strict
nat ure of post-Confederation |i quUOr provisions has been attributed to
conm tments by the Government of Canada in Treaties No. 1 to 6 to exclude
l'iquor from reserve | ands and to protect Indians “fromthe evil influence
of intoxicating liquors. " (*0)

I n 1886, supplying |iquor to Indians became an of fence
puni shabl e by inprisonnent of up to six nonths, or a fine not exceeding
$300 and not less than $50. (*) As with previous legislation, half the
fine went to the informer or prosecutor and half to the government for the
benefit of the Indian band concerned. The Indian Act (1886) added the new
offences of trafficking in |liquor from vessels and manufacturing and
trafficking in liquor by Indians. In addition, section 99 of the Act
provi ded that anyone supplying liquor to Indians on an order from someone
el se, was to be held as liable as if he had supplied it independently.
Section 99 also made it an of fence, punishable as liquor trafficking, for
anyone to be found drunk or ganbling in an Indian residence, or to refuse
to | eave a reserve af tar sunset on order of an Indian agent. (This
provision was amended in 1894, so that it was made an of fence only to be
drunk, gambling or 1N possession of intoxicants on any part of a reserve
and the penalty was cut in half, toa maximumof three nonths’ inprisonnent
or a fine between $10 and $50. (%)

In 1887, being an Indian in a state of intoxication was made
puni shabl e by either fine or inprisonment or both. In addition, the police
were empowered to arrest an intoxicated Indian without a warrant and to
confine him until sober, at which point, he was to be brought to

(89) s.c. 1876, C. 18, SS. 79-85.

(90 ) University of Saskatchewan Native Law Centre, Liguor Offences Under
the Indian Act, University of Saskatchewan Native Law Centre, Report
No. 19, 1983, p. 2.

(91) The Indian Act, R.S.C. 1886, c. 43, s. 9.
(92) An Act Further t o Anend The | ndian Act, S.C. 1894, c. 32, s. 7.
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trial. (93) By 1936, the Indian Act made possession by anyone of any
intexicant in the home Of an Indian, whether on or off a reserve a crimnal
offence and abolished the practice of giving half of the fines collected
for Iiquor of fences to informers . (94)

By 1950, work had begun on a new revision of the Indian
Act . Bill 267, introduced on 7 June 1950, would have liberalized the

l'i quor provisions as reconmended by the 1948 Special Joint Committee Report
on amendnments to the Indian Act:

That the Indians be accorded the sane rights and be
liable to the sane penalties as others with regard to
t he consunption of intoxicating beverages on |icensed
premises, but there shall be no manufacture, sale or
consunption, in or on a reserve, of “intoxicants”
within the neaning of the Indian Act. (95)

In 1951, |Indian representatives suggested three options:
continuation of prohibition; application of provincial laws to Indians; or
a conprom se nmeasure by which Indians would be allowed to consune
intoxicants in public places according to provincial |aws but not permitted
to take liquor on to a reserve. (‘6) The eventual outcame, the 1951
Indian Act, controlled the possession and use of liquor by Indians off a
reserve and by any person on a reserve. () The off -reserve provisions
made it an off ence for an Indian to have intoxicants in his possession or
to be intoxicated off a reserve. Provision was made to allow off-reserve
possession Of intoxicants by Indians in accordance Wi th provincial |aw,
where the province requested a proclamation to that ef feet.

The 1951 Act defined “intoxicant” as “al cohol, alcoholic,
spirituous, Vvinous, fernented malt or other intoxicating |iquor or
conmbi nation of liquors and mxed liquor a part of which is spirituous,
Vinous , fexrmented, or otherw se intoxicating and all drinks or drinkable

(93) An Act to Amend “The Indian Act, " s.C. 1887, c. 33, s. 10.

(94) Indian Act, R.S.- C 1927,¢c. 98 s 126andAnAct to amend the Indian
Act, S.C. 1936, C. 20, SS. 6-12.

(95) Leslie and Maguire (1978), p. 147.
(%) | bi d.
(97) s.c. 1951, C 29, SS. 93-99.
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liquids and all preparations or mxtures capable of human consunption that
are intoxicating. " This definition was nuch broader than that in |aws
applicable to all Canadians, and carried a heavier penalty than was
provided for in other provincial and territorial |egislation respecting
intoxication in a public place.

I ntoxication, (section 95(b) of R.S. C. 1970, c. I1-6) in the
absence of a provincial proclanmation, and possession Of intoxicants
(section 95(a) of R.S. C. 1970, c. 1-6) therefore becane discr*tory off-
reserve restrictions applying only to Indians. Oher off-reserve of fences
included the maki ng or manufacturing of intoxicants by an |ndian
(section 95(c) of R.s.c. 1970, c. 1-6) and knowi ngly selling, bartering,
supplying or giving an intoxicant to an Indian (section 94(a) (ii)).

In R V. Drybanes(98) the Supreme Court of Canada held
that the off-reserve intoxication offence (section 95(b) of R.S. C. 1970,
c. 1-6) was inoperative as a contravention of the guarantee of equality
before the |law w thout discrimination by reason of race, under
the Canadian Bill of Rights, After Drybones, NnO one was prosecuted
for off-reserve |iquor offences, but there were conflicting court decisions
on al cohol control and uncertai'nty about the future operation or
application of section 95(b).

In 1985, Bill C31, an Act to Amend the Indian Act was
passed, repealing the substantive provisions relating to liquor offences on
and off reserve. In their place, band councils were given by-law powers:

1)toprohibit the sale, barter, supply and manufacture of
i ntoxicants on the reserve;

2) to prohibit any person from being intoxicated on the
reserve;

3) to prohibit any person fram having intoxicants in his
or her possession on the reserve;

4) to provide for exceptions. (100)

(98) [1970] S.C. R 282.
(99) R.S. C. 1970, Appendix II.
(100) An Act to Anend the Indian Act, S.C. 1985, c. 27, s. 16, 17.
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B, Other Criminal Offences

I ndi an peopl e have suffered a nunber of crinminal sanctions
for traditional cultural and political practices. The suppression of the
potlatch and W nter dance ceremonials has been di scussed above, under
self -governnent. The first such provision, enacted in 1880 (quoted above)
was anended and broadened in 1895. (101) A further provision, ai med at
Indian dances in general taking place off -resexrve, was enacted in 1914:

2. Any Indian in the province of Mnitoba, Saskat-
chewan, Alberta, British Colunbia, or the Territories
who participates in any Indian dance outside the bounds
of his own reserve, or who participates in any show,
exhibition, performance, stanpede or pageant in abori-
ginal costume without the consent of the Superintendent
General of Indian Affairs or his authorized Agent,

shal | on sunmary conviction be liable to a penalty not
exceedi ng twenty-f ive dollars or to inprisonment for
one month, or to both penalty and inprisonmentt. (102)

The persistence of the Nishga in pursuing recognition of
theirland ri ghts eventually led to a crimnal law prohibition in 1927
against the collection of funds for claims suits without the written
consent of the Superintendent-General. (103)

Cultural conflicts appear to have underlain the special
application of vagrancy” and truancy laws to native people. In 1889, Indian
agents were given powers as justices of the peace for the purposes of the
Vagrancy Act, which was expected to be strictly applied to Indians. ( 104)
In 1927, the Superintendent-General was given power to regulate I|ndian
access to poolrooms on reserves. |In 1930, a statutory merx?mmt all owed a
magi strate’s court to ban an Indian from a poolroom on or off reserve,
where the Indian “by inordinate frequenting of a poolroom on or off a
reserve, nmisspends or wastes his time or neans to the detrinent of himself,

his family or his household. “ ( ™)

(101) An Act Further to Amend the Indian Act, S.C.1895, c. 35, s. 6.

(102) An Act to Amend the Indian Act, s.C. 1914, c. 35, s. 8.

(103) Indian Act, R.S.c.1927,c.98, S. 141.

(104) Leslie and Maguire (1978), p. 90-95.

(105 An Act to Amend the Indian Act, S.C. 1926-27, c. 32, s. 2; An Act to

Amend the Indian Act, S.C. 1930, c. 25, s. 1.
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Over the history of the Indian Act, there have been speci al
“I'ndian” of fences, such as that of an Indian falsely representing hinself
to be enfranchised. (106} |ndians have also been made subject to special
penalties. The Indian Act, 1876 provided that:
71.  Any Indian convicted of any crime punishable by
inprisonnent in any penitentiary or other place of
confinenent ,  shall , ‘during such inprisonnent, be
excluded from participating in the annuities, interest
nmoney, or rents payable to the band of which he or she

is a menber; and whenever any Indian shall be convicted
of any crime punishable by imprisonment in a
penitentiary or other place of confinenent, the |egal
costs incurred in procuring such conviction, and in
carrying out the various sentences reccrded, may be
defrayed by the Superintendent-General, and paid out of
any annuity or interest coming to such Indian, or to
the band, as the case may be.

CONCLUSI ON

Over t he history of federal native adm nistration, both
i sol ationist and assinilationist policies have, Wth the occasional
participation of provincial governnents, significantly encroached on the
fundanental rights of aboriginal people. The result has been a significant
body of laws that have impaired the ability of such people to deternm ne
their own future, whether as distinct cultural communities or as
i ndi vi dual s outside these.

(106)An Act for the G adual Enfranchi senent of Indians, the Better
Managenent of |ndian Affairs, and to Extend the Provisions of the

Act, 31st Victoria, Chapter 42, S.C. 1869, c. 6, s 19.



