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ERRATUM

On page 75 under (iv) Who Makes the Reference, the last sentence should
read:

We woul d be concerned that a reference could be made by
either the Governor-in-Council or the Speaker on O der *
of the House.
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EXECUTI VE SUMVARY

Bef ore considering protection of the form of rights known

as aboriginal rights, a brief look at fundanental rights in

British, Canadian and U.S. history is in order. The nature of
these rights is one on which philosophers and statesnen have

been unable to agree.

Two principles of English |aw making running throughout

English legal history are that all power flows from the Crown

and that anything not expresslv prohibited to a citizen is_

permtted. The fact that the burden of proof is on the Crown

af fords-sone protection.

The U. S. systeni divided power three ways -- to the citizens,
to the States, and’ to the central governnent .whereas Canada

mai ntained the principle of Parlianentary suprenacy. Canada

adopted a federal nodel from the United States which divided
power between federal and provincial legislatures with the
courts arbitrating any differences of opinion on who had

authority in any given situation

In the nost concrete sense, rights can be seen as powers.

The rights of citizens, who are usually in a weaker position

to exercise power than the state, are nore secure when recogni zed
in law Therefore, rights are a form of power usually reserved
for individuals or groups whose capacity to protect thenselves

is in question. H storically, where rights have been preserved,
it has generally been owing to the strength of the underlying

exi stent institutions.



Aboriginal Rights

The concept of aboriginal rights can only occur in a

settler society, i.e. , one where the dominant culture has

devel oped from a diversity of immgrant groups with one in

prom nence . Wien the sanme rights arise el sewhere, they are

labelled differently, e.g. rights of the ancient towns of

Engl and or the traditional nation-states of Germany.

A long view of history confirnms that aboriginal rights

have in fact been recognized by both policy and law.  \Wereas
the recognition of Indian sovereignty may have arisen from
economc and military necessity, it was well entrenched. in

adm ni strative practice by the time of the Royal Proclamation

of 1763. This proclaimed that “the several Indian nations

shal |l remain undisturbed in this lané (Canada) The nost
important part about the Royal Proclamation, for the purposes
of this discussion, is that it set out to devise a system for

peaceful cohabitation of two very different cultures and one

in which neither would dom nate the other.

The inplicit protection of rights which the Royal Proclanation
prom sed did not nmaterialize. Treaties were eroded or negl ected..
Attenpts by the First Nations during the 1920'sto pursue their
rights in |aw were unsuccessful. And in 1927 an Act of Parlianent
made it a crimnal offense for aboriginal people to pursue their
claims against the governnment in the courts. A policy of

separation and assimlation was relentlessly pursued. And in

1969 a governnent White Paper attenpted to elimnate the notion

of aboriginal rights altogether.



The Dene Ciperizrc-

Land and the rignt tO0 maintain their way of life, |anguage

and culture have been defined by ths Dene as their nost

inportant realities. Yet +ha right to participate in establishing
these realities has been denied repeatedly from the tinme of

col oni zation . In 1870 when the Hudson’s Bay Conpany surrendered
this territory to the federal governnent, the aborigina

i nhabitants were not consulted.

In 1973, results of the Dene court action to invoke a
caveat relative to Treaties # 8 and # 11 produced both a

recognition and denial of aboriginal rights. Judge Morrow

clainmed he was satisfied that “these sane aboriginal people
are prima facie owners of the | ands covered by the caveat. ”
Yet when the federal governnment appealed this decision before
the Supreme Court of Canada, the Court ruled on the narrow
issue of the right to invoke caveat. It did not rule on

aboriginal rights.

Protection of rights has been mnimal in the Dene experience.

From the lack of consultation in the passing of the Mgratory
Birds Convention Act in 1917, to the designation of gane
preserves, to the wasteful burning experinments on caribou noss
in 1982, Dene interests have not been protected. I n areas of
oil and gas developnment, the |ack of |ong-term benefits such
as royalties have outwei ghed short-term benefits such as
tenporary enpl oynent. Envi ronnent al danmage has been cited

as a result of mning operations.
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| nadequat e protection of Dene culture can be seen by the
fact that formal education of young Dene up to 1969 did not
include studies in the Dene |anguage or culture or in the
Nort hern environnent. Boardi ng schools disrupted a way of life,
the Mackenzie H ghway brought in ills fromthe outside society,
and the threat of the pipeline was felt to be in the nature of

irreversible damage to the culture and the lanc.

Paral | el Paths

The traditional approach to the protection of aborigina

rights at its best and strongest has centred on naintaining

two separate societies: aboriginal and. non-aboriginal, each

with its own institutions, authority over its own people
and its own particular interest in the land, and usually its

own | and base.

In the United States, the Indian Self Determi nation Act

and nunerous tribal constitutions have ainmed basically in

the direction of parallel devel opnent.

The designation of separate regions has allowed nore

sout herly indi genous people to survive. It has al so ensured

a continuing conpetition for land, for_ resources, and for

authority. I't has brought neither peace nor security. A

| ook at Quatenala showsu theworst exanple of this condition

The Western Arctic Opportunity

The Western Arctic, with its willingness to seek a comon
structure for the different interest groups, possesses a

unicue opportunity to build a framework which will ensure



i ndividual civil and human rights for all, and at the sanme tinme

the protection of aboriginal rights of the Dene and Metis.

The recognition of aboriginal rights as a formof collective

political rights need not inply governnment based on race, but

rather government conmitted to the values, custons and traditions

arising out of a given culture.

A Territorial Charter

A Charter mght consist of a treaty between the origina
people of the territory and the settler people. It could

i ndi cate common ground and coul d. be a jOint statenment endorsing

one another’s prinmary needs and fundamental values. A

treaty—charter could be incorporated into a territorial or

provincial constitution so as to have the sanme over-riding

effect that the Charter of Rights has, federally.

The central question would then be, what sort of body
could nost usefully and effectively ensure that not only the

letter but the spirit and intent of the treaty-charter would

be uphel d?

A Range of Options

In the consideration of review bodies and nechani snms
to protect aboriginal rights, the following options are

of f er ed: 1) an Onbuds office; 2) A commission simlar to a

Human Ri ghts Commission; 3) A judicial review process; 4)

a legislative conmmttee within a legislative assenbly; 5)

a second chanber with three possible structures, based on

different nethods of selection ancd tenure.




Criteria established for neasuring the effectiveness of
the sel ected nechani sms under study are three in nunber, as
fol |l ows: 1) the screening of legislation should |argely occur
before legislation is enacted; 2) the burden of cost should
be borne by governnent; and 3) the burden of proof that

rights are not being infringed nust rest w th governnent.

Concl usi ons

The onbuds office and the commi ssion both fail to neet

the criteria due to their limtations in taking action

A standing committee could deal with matters preventively

but w thout real power. Judi cial review would place denmands

on a court which go beyond the role of the court. Much of
the success of a judicial review system would depend on the

provi sions nade for reference cases. Wile other access to

the courts regarding a treaty-charter would be essenti al

it would not meet the preventive criteria, it would not

pl ace the onus on the proponents of a neasure, and it would

not put the financial burden on the government.

A second chanber is the one nechanism which clearly neets

all criteria. It could. be designed so as to represent al

the people of the Western Arctic while reflecting traditiona

aboriginal geographic lines. |t would be responsible for
reviewing all legislation for its conformty with a spirit
and intent of a treaty-charter, jincluding its provisions for

aboriginal rights. A second chanber would be able to enter
into negotiations with the other House, and with Mnisters to
seek solutions. |t would be a highly public body open to

public scrutiny.
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The essence of a second chanber is that it participates

directly in the |aw naking process. The cost of a second chanber

is borne in the sane manner as the cost of a first chanber.
The burden of proof is upon the sponsor of a neasure. The cost
of w tnesses appearing before comittees are typically borne

by the chanber as a part of the |aw naking process.

The method of selection requires careful thought. A

second chanber which represented only a part of the popul ation
woul d not be in keeping with the spirit of dial ogue. Nor woul d
it be in keeping with the spirit of a treaty-charter such as we
have suggest ed. However it is finally structured, the Council
of Elders, or Senate must appear to represent the whole popul ation

as far as any |legislative body may do so.

At the same tinme, the Elders nust be constituted along |ines
whi ch serve the purpose for which the body was created. It nust
be capable of articulating aboriginal interests in ways which

woul d not be possible in the Assenbly.

Four nethods of selection are offered as possibilities for

consideration, any one of which would. be workable and. denocratic.

These are : 1) direct election for a relatively long period (six

to nine years) with election occurring on a staggered basis eve ry

two years, like the U S system 2) nomination by regional

council, which would include representatives from all conmunities
within the region, seats to rotate according to subject matter,

muich like the German system 3) nomination by the regional council,

to include representatives from all communities within the region,

for a relatively long period (six to nine years) with terns

running for a staggered period; and 4) election by each and every
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comunity in the Valley of one representative to the Senate.

Since there are nore comunities in the Western Arctic with
predom nantly Native populations, this could provide the
mechani sm for ensuring that the aboriginal interests are given

adequat e representation.

The extent of the powers of a Senate or Elders’ Counci
mght be split along German lines. On matters affecting issues
within the treaty-charter, cultural concerns or nmatters directly
affecting regional interests, the veto could be absol ute.
Proposals for the whole territory which did not affect the
interests of the regions as regions, and which did not affect

aboriginal rights, would be linited to a suspensive veto

which could be over-ridden by a 2/3 majority of the Assenbly.

There are several international precedents for a second

chanber whose role includes the protection of rights of one
sort or another, but particularly rights which resenble
aboriginal rights. These exanples serve to confirmto us

our reconmendation that this route deserves special considera-

tion.

The real value of a second chanber will not be measured

by the nunber of proposals it defeats but by the skill wth
which the two Houses negotiate to bring about |egislation

which neets their respective interests.



CONSTI TUTI ONAL DEVELOPMENT & THE PROTECTI ON
OF ABORI G NAL RI GHTS

W have been asked to do two of three closely related research
reports: I is concerned with the possible benefits, constitu-
tionality and other inplications of a residence requirenent

for voting in the elections in a future territory/province in
the Western Arctic; || is concerned with outlining the

reasons for needing a special mechanism for the protection of
aboriginal rights, and to consider several different options

for the structure, function, role and nature of such a nmechani sm
A third report has been requested from Mark Ml one which is
integrally related to our two discussions, nanely, the val ue of
guaranteed representation for aboriginal peoples within the same

future territory/province.

I't seems useful, therefore, in providing some overview, to regard
the three topics as three aspects of a single, central question:
if a need for protecting aboriginal rights, as well as protecting
the local public interest, can be adequately denonstrated, to
what extent will this be fulfilled by
(a) the definition of the franchise for the election of the
| egi sl ature;
(b) guaranteed representation in the |egislative assenbly;
(c) a review nechani sm which assesses the significance for abor-
iginal rights of legislation with a view to preventive action

wher e abrasi ve consequences can be identified.

-—
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This discussion will conbine (Y the historical and conceptua
reasons for providing protection aboriginal rights; (2 4

di scussion of the definition of the franchise for the election
of the legislative assenbly; and, (3) a study of several possible
review mechani sns with an assessnent of their likely effective-

ness.

This paper is in response to Research Proposal I1. It contains
two major discussions: first, the historical and conceptual
reasons for the protection of aboriginal rights; and, secondly,

a discussion of five major nechani sms whi ch have been suggested as

possi bl e nodel s.

Thi s discussion of aboriginal rights begins with a discussion of

the general concept of rights in an effort to find a broad, <onhsensual
definition of rights in general before considering the specific
form of aboriginal rights. This is followed by a major historical

di scussion in the hope that when we present findings and concl usions
about the nature of aboriginal rights, it will be clear to the

reader from where these i deas have cone.
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Il The Protection of Aboriqginal Ri ghts

Y

(a) The Nature of Rights

One of the reasons why we have sone difficulty understanding the
need for the protection of aboriginal rights is that the concept
of rights is, itself, not altogether clear. Neither philosophers
nor statespersons have agreed on the nature of fundanental rights.
But this very lack of agreenent is a good place to begin with a
brief overview for the purpose of (1) defining what we will nean
by rights in the context of these discussion papers; and, (2) de-
vel opi ng a perspective on how aboriginal rights relate to other

commonly used terns such as “civil rights,” “human rights," and

“fundanmental rights.” This is not intended to be a highly phil-
osophi cal discussion but one which sets out to find the concrete
reality underlying terns which sonetinmes seem to have as nany

neani ngs as they have advocates or critics.

Even if these terns were not elusive by their very nature, Canada
has gone through a series of dramatic changes with respect to

our notion of rights which are recognized in law. During the

sane period the Legislative Assenbly of the North West Territories
has energed as a real force speaking for the peoples of the Terr-
itories inits ow nane. A brief historical review of the events
whi ch changed the legal status of different kinds of rights in
Canada nmay reflect the tips of the iceberg, from which we can

begin to chart the nature of these rights.
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1948- 50:

1961:

1967:

A Senate Conmittee, chaired by Senator Arthur Roebuck,
reconmended a constitutionally entrenched bill of
rights for Canada. No inmediate action taken but the
waters were tested formally for the first tine and

t he docunentation for and agai nst such a dramatic

shift was officially laid out.

The Diefenbaker Bill of Rights was passed by the
federal Parliament. Limited in its application to
strictly federal matters, the courts generally held
that it did not invalidate other |aws which appeared
to offend the bill of rights. The major exception to
this rule was the liquor provisions of the Indian Act
when applied to an Indian in the NW, which were both
harsher and applicable only to persons registered under

the Indian Act.

Justice Mnister Pierre Trudeau called a conference

of provincial justice mnisters to consider an
entrenched Bill of Rights simlar in concept to that
proposed by the Roebuck Committee. Provincial Mnisters
were virtually unaninous in their opposition. Nbst
opposition was based on fears of the Iimtations this
woul d place on their |egislatures. One province had
just received a 5 volunme report fromits chief justice

advocating 500 anendnments to its statutes as an alter-
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native to a bill of rights. Hence, pro and anti-
rights provincial governments united in rejecting the
Trudeau proposal .

1969: Prime Mnister Pierre Trudeau, speaking on his govern-
ment’s recently tabled Wite Pater, Indian Policy,
decl ared aboriginal rights to be “too vague a concept”
to be a basis for negotiations.

1973: Six judges of the Suprenme Court agree that aborigina
title is aright in coomon law and split 3 - 3 as to
whet her the aboriginal title of the Nishga Nation was
ext i ngui shed by pre-Confederation |egislation. Trudeau
tells Nishga | eaders, “I guess you have nore rights
than | thought you did.”

1982: Canadi an Charter of Rights proclained as part of the

Constitution Act, 1982 which simultaneously patriated
t he Canadian Constitution and |aid down an anendi ng

f or mul a.

What has this debate been all about?

In the nost concrete sense, rights can be seen as powers.
Rights are those matters over which a certain body properly
(rightly) exercises power. Hence, we speak of provincial

rights when we nmean to advocate that power to legislate in a




iI

certain field rightly belongs to the province. W rarely speak
of federal rights, though gram%atically there is no reason not
to do SO W generally identify rights with bodies, groups or

peopl e whose powers are nore |inmted.

Gtizens, or subjects, to use the old nonarchical term are
usually in a weaker position in their efforts to exercise their
rights than the state. Their rights are, accordingly, nade
nore secure and certain when they are clearly recognized in |aw
Very often, in the history of our legal system recognition of
rights has been spelled out a step at a tine, case by case, in
ways which are often nost unclear and nearly inconprehensible
to the ordinary citizen, even though the particular right may
have acquired a great deal of security and certainty. To
sinplify this conplex process, we nost |ook for the few gol den

t hreads running through the history.

Two principles of English |aw naking have been held in dynamc
tension, nore or |ess throughout English legal history, to form
an arch through which the whole of that history can be perceived:
First, that “all power both spiritual and physical cloth flow
fromthe Crown;" secondly, that anything which is not express-

ly prohibited to a citizen is permtted.

The steady expansion of Parlianentary fields of |egislation

fromthe end of the Mddle Ages until the nineteenth century
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-with the King making laws “by and with the advice and consent
of the Lords spiritual and tenmporal and the Conmmons in Parlia-
ment assenbled” - drew fromthe first principle, of all power
flowing fromthe Crown, the doctrine of the Suprenmacy of Parlia-

nment .

The common | aw courts nore or |less held the doctrine of the
Supremacy of Parliament, by the second principle of permitting
any behavicur which was not expressly prohibited. The nost

conspi cuous mani festation of this principle is the practice of

pl aci ng the burden of proof on the Crown in crimnal prosecutions,

and simlarly on any other plaintiff in other litigation

A further result, is that while rights have often been expressed
in wide and sweeping | anguage, as borne out by any of the various
Bills of Rights, prohibitions nust be expressed in |anguage that

is clear, specific and explicit. The sweepi ng | anguage granting
or recognizing rights may be seen as a security blanket which can
only be pierced by a prohibition which is sharp and preci se.

Thi s bal ance has devel oped because the courts have been generally
ill disposed toward |egislation which prohibits indirectly, vague-
ly or obtusely an act which the |egislature has been unw lling

to prohibit in clear and explicit |anguage.

For exanple, the first effort to prohibit potlatching, a federal
act passed in 1884, resulted in a test case against a Kwakiutl
mn , Hemasack, in 1889. In dismssing the case, Judge Beghie

rejected a guilty plea saying that the accused could hardly be




t hought to understand the charge when the judge hinself did not

understand it,

“I'f the Legislature intended to prohibit any nmeeting
announced by the nane of potlatch they should have
said so. But if it be desired to create an offence
previ ously unknown to the law there ought to be

sonme definition of it in a Statute.”

(page 73, The Fourth World)

The disposition of the courts to put the burden of proof on the
Crown has served as a mmjor, but inconplete protection of the
rights of citizens. Inconplete to the extent that when Parlia-
ment chooses to be sufficiently explicit, the placing of the
burden of proof on the Grown did nothing to override the
Supremacy of Parlianent. I ndeed, nothing overrode the Supremacy
of Parliament until the recent Charter of Rights. A recent
report of the Senate and Commons Joint Committee on Statutory
Instrunents refers to an act of the Westm nster Parlianment which

directed that the Bishop of Rochester’s cook be boil ed.

i) “Congress shall nake no | aw’

The United States, following its independence from Britain,
sought to achieve a system of government in which the people,
rather than the Parliament, mght be suprenme. At the sane tine
they wished to achieve a legislature which is, in fact, surpri-
singly simlar to the one whose rule they had just escaped, and

to preserve the basic comon | aw system

It is worth noting that their first effort was far nore diver-

gent fromthe British systemthan the one which finally took

’
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root . That first effort placed far less effort in the centra
governnent and | eft nuch nore power with the states. 't was
largely inspired, in its broad outline, by studies the English
col oni sts made of the Confederacy of the Five Nations of the
Long House (The lIroquois or Six Nations) . The chief defect in
this system seens to have been its failure to provide a clear

role for a strong, central |eader, that is, a federal head of

state whose office would be the primary center of power.

The eventual result was a system which sought to blend the anti -
aut horitarian Confederal concept of a witten, denbcratic con-
stitution with a British notion of a strong central governnent
headed by a strong, “central head of state. This blend was
achieved by building into the systemtwo nmgjor distinctions from
the British system first, a far greater independence of the

| egislature fromthe executive, thus allowing the representatives
of the people to play a stronger role; and secondly, a Bill of

Ri ghts, which begins, “Congress shall nake no |aw respecting. ..~
foll owed by the anendnents each of which Iimt the powers of both

federal and state |egislatures.

The result is that any matter which falls within the Bill of
Rights is protected against any |egislation which m ght be
passed dealing with that matter. It is coommonly said that the
Bill of Rights reserves the powers with which it deals to the

citizens. At the sanme tinme, matters not granted to the federa
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Congress by the Constitution are held to be reserved to the
st at es. Hence, power is seen to be divided three ways:
power reserved to the citizens; power reserved to the states;

and federal power.

In creating a Bill of R ghts which would override all other

| aw maki ng authority, the United States not only preserved the
common | aw system it inherited from Britain, but expanded the
role of the same courts by allowing themto becone the arbiters

of what did and did not conformto the Bill of Rights.

ii) Canada
Canadi an Confederation and the commtnent to westward and north-
ward expansion are inextricably tied in to the American events

of the sanme peri od.

Canada cane into being in the aftermath of the U S. CGvil War.

In fact, nmuch of the designing of Canada was done at Kingston,
Ontario, then the capital of the United Canadas, within earshot
of one battle at Odgensburg, New York. The significance of this
tinme frane is telling, in terns both of the shape of the Canadian
Constitution, as it emerged in the British North America At

and for Canada’s relationship with Indian peoples during its
period of westward expansion. On the constitutional front, the

devel opments can be summarized as follows:
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Canada maintained the principle of the supremacy of Parlia-
ment . There was virtually no limt on the power of the

| egislatures if it were used in explicit fashion.

Canada adopted a federal nodel, fromthe United States,

di viding powers between federal and provincial |egislatures
with the courts arbitrating differences of opinion as to

who actually had authority in any given situation. On
occasion, the courts have been inclined to find |laws which
were especially offensive to natural justice, really should
have been passed by whichever |egislature had not passed them
that is, if a provincial |egislature passed an of fensive |aw,
the court mght say the jurisdiction to make such an enact-
ment bel onged with the federal Parlianment, and vice versa.
This tendency in the court has, as a protection of rights,

two basic shortcom ngs. First , it has been sporadic at best.
Secondly, it has relied on highly technical, often hair split-
ting interpretations of those sections of the British North
America Act setting out the respective powers of the federal
and provincial |egislatures. Such | ogic chopping is a far
cry froma simple statenent that, for instance, a padlock

| aw of fends a basic freedom guaranteed in a charter of rights.

Wth the passage of the British North America Act, cCanada
acquired a Constitution which was witten in part but which

an

depended for its real dynam cs on passing allusions to
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unwitten Constitution. No reference is made to the office
of Prime Mnister. No clear reference is nmade to the system
of Responsible Governnent, the main check on abuse of exec-
utive power, and a concept which had only been defined and

cultivated during the century after the American Revol ution.

The steady expansion of the franchise in Britain from 1832
until three years after the Confederation of Canada, was an
essential prerequisite for establishing the primacy of the
House of Conmons over both the House of Lords and the King
in controlling the executive, and requiring that mnistries
whi ch | acked the confidence of the Conmons resign. Canada
inherited this system which had been introduced in the United
Canadas while still in its adolescence in Britain, well be-
fore its inplications were understood. The other critical
feature about the creating of the pDominion of Canada is that
the marriage of Confederation was performed to conceal, if
not prevent a divorce. Upper and Lower Canada had been
shotgunned into a nost unhappy marriage as the Province of
the United Canadas and one which produced a satisfactory
political system for neither Ontario nor Quebec. confeder-
at‘on was a way of allowing each its own internal sover-
eignty while keeping the whole together and expanding it to
include first, the other two founding provinces, and |ater

western and northern Canada. Viewed from 1867, Confederation
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Canada mai ntained the principle of the supremacy of Parlia-
ment . There was virtually no limt on the power of the

| egislatures if it were used in explicit fashion.

Canada adopted a federal nodel, fromthe United States,

di viding powers between federal and provincial |egislatures
with the courts arbitrating differences of opinion as to

who actually had authority in any given situation. On
occasion, the courts have been inclined to find | aws which
were especially offensive to natural justice, really should
have been passed by whi chever |egislature had not passed them
that is, if a provincial |egislature passed an offensive |aw,
the court mght- say the jurisdiction to make such an enact -
nment bel onged with the federal Parlianent, and vice versa.
This tendency in the court has, as a protection of rights,
two basic shortcom ngs. First, it has been sporadic at best.
Secondly, it has relied on highly technical, often hair split-
ting interpretations of those sections of the British North
America Act setting out the respective powers of the federal
and provincial |egislatures. Such | ogic chopping is a far
cry froma sinple statenment that, for instance, a padl ock

| aw of fends a basic freedom guaranteed in a charter of rights.

Wth the passage of the British North America Act, Canada
acquired a Constitution which was witten in part but which

depended for its real dynamics on Passin9 allusions ‘°™,
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unwitten Constitution. No reference is made to the office
of Prime Mnister. No clear reference is made to the system
of Responsi bl e Governnent, the main check on abuse of exec-
utive power, and a concept which had only been defined and

cultivated during the century after the American Revol ution.

The steady expansion of the franchise in Britain from 1832
until three years after the Confederation of Canada, was an
essential prerequisite for establishing the prinmacy of the
House of Commons over both the House of Lords and the King
in controlling the executive, and requiring that mnistries
whi ch | acked the confidence of the Comons resign. Canada
inherited this system which had been introduced in the United
Canadas while still in its adolescence in Britain, well be-
fore its inplications were understood. The other critical
feature about the creating of the Dom nion of Canada is that
the marriage of Confederation was perforned to conceal, if
not prevent a divorce. Upper and Lower Canada had been

shot gunned into a nost unhappy narriage as the Province of
the United Canadas and one which produced a satisfactory
political system for neither Ontario nor Quebec. Confeder-
ation was a way of allowing each its own internal sover-
eignty while keeping the whole together and expanding it to
include first, the other two founding provinces, and |ater

western and northern Canada. Viewed from 1867, Confederation
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provi ded for four provinces wth

(a) not quite as nuch internal sovereignty as American
states;

(b) several clear prohibitions agai nst secession or
separation

(c) transfer payments guaranteed in the constitution
whi ch woul d eventually evolve into equalization
payments ensuring a basic mninmal financial ability

to govern effectively;

(d) a high degree of cultural honbgeneity within each
province and a clear intention to nmake each hono-
geneous province a home for its culture while
respecting and protecting the respective mnority

cultures , at least those of European origin

(e) provinces thus becom ng focal points for collective

rights.

This brief summary is intended to provide a basis for understand-

ing the nature of rights in general in the English speaking world:

L Rights are a form of power or a subject matter of power,
usual ly reserved for groups or individuals whose capacity to
protect thenselves appears in sone doubt. More power f ul

bodi es can also be said to have rights but they are |ess
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comonly described in that fashion because |ess protection

i S necessary.

In the nedieval system from which the English Constitution
evol ved, each lord granted and protected certain rights for
his vassals and his own rights were, in turn, protected and

guar anteed by the king.

Bills of Rights go back into ancient British history. But
it required the denise of nedieval systens and the intro-
duction of a chiefly witten constitution to establish a Bill

of Rights by which all other law would be measured.

Al Bills of Rights are witten with a broad brush reference
to those rights which, whether worded positively or negative-
ly, are reserved to those who w thout such protection m ght
be in jeopardy. No Bill of Rights respected by its own

woul d-be beneficiaries has detailed definitions or precise
descriptions of the neaning and nature of the rights it

guar ant ees.

Ri ghts have been commonly recogni zed as belonging to both
groups and individuals in political fornulations although
only legal persons can bring actions in court. Certain

towns have had their existence guaranteed under the Magna
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Carta in England. The local public interest is the subject

of the matter defined as states’ rights in the United States,
and provincial rights in Canada. Freedom of religion, of
speech, and of peaceful assenbly are all guaranteed by the
First Arendment in the U S. Bill of Rights. Freedom of
association is derived by inplication fromthe First Amend-
ment and m ght be seen as the nexus between individual and
group rights. These rights becone critical to the recognition
of the collective rights of Indian nations in the United

St at es.

The great debate regarding rights, throughout the evol ution
of constitutional government in the English speaking world,
has been the protection of small and weak groups, and indi-
vidual s against the state, i.e. , government as the source of
protection of the people, and the people needing protection
agai nst the governnent. A survey of the nost recent litera-
ture in this debate woul d denonstrate that only the style

of |anguage and the conplexity of the social and political
structures have changed. Truly, where rights have been pre-
served, it has been owing to the strength of the underlying

exi stent institutions.
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(b) Aboriginal Rights

Wien the Special Conmmittee of the House of Commons on I ndian

Sel f - Gover nnent began its hearings in the fall of 1982 one of

the earliest witnesses was the federal Associate Deputy Mnister
of Justice, W.I.C. Binnie. One Menber on the Conmittee, a

seni or nenber of the legal fraternity, asked himto table a |ist
of Indian rights cases since Confederation in which Indian people
had been represented by counsel. The Special Comittee has

not yet been provided with this information, nine nonths later.
The fact that many of the nobst inportant early cases defined the
nature of aboriginal title, if not of aboriginal rights, without
ever hearing an Indian witness, and w thout any |ndian body being
represented by counsel, is well known. It is therefore not sur-
prising that First Nations around the country are comng to the
opinion that the trust obligation of the federal governnent is
somet hi ng which they nust enforce upon the Crown, rather than
sonething for which they can rely upon the protection of the

Crown .

The concept of aboriginal rights has been debated in every set-
tler society, that is, every society in which the dom nant cul -
ture has becone that of a diversity of inmgrant groups over
which there is one pre-em nent inmmgrant group, those people
fromthe colonizing state. The nonmentary conclusion of the

debate is different fromone settler society to another. (e



.../18

recent Australian ruling reviews all the comon |aw countries
in which aboriginal rights have a high degree of recognition
and then concludes that none of these findings need intrude on

the denial of the rights of the aborigines in Australia.

Aboriginal rights is a concept which could only happen within

a society in which the domnant interests are those of a settler
soci ety. When the sanme rights do arise el sewhere, they are
labelled differently. They are the rights of the ancient towns
of England. They are the rights of the traditional nation-

states of Gernmany.

At the same time, the policies of successive colonial, Anerican
and Canadi an government can nost charitably be described as
uneven. At tines, these policies were based on an expectation
of extinction by natural causes with a little cultivation thrown
in along the way. Correction of government policy by the courts
has as often resulted in government being contenptuous of the
courts (politically if not legally) or denying |Indian people
access to the courts, or constructing such literal interpre-

tation of treaties and other agreementsastoreduce them to

silliness.

Yet any l|onger view of history will confirm that both policy

and | aw have in fact recognized aboriginal rights, however

il
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they may be defined and, those who have those rights possess

thereby a special status which is different fromthe status

enjoyed by any other citizen.

In the earliest days of European contact with the aboriginal
peoples in North America, the European powers, including Britain,
recogni zed themas allies and partners. | ndeed, nost of the
wars which Britain won, and nost of the battles which she won

in wars she eventually lost, were won for her by her First
Nations allies. \hile the recognition of Indian sovereignty

may have arisen out of economic and nmilitary necessity, it was
wel |l entrenched in admnistrative practises by the tine it was

made |aw in the Royal Proclamation of October 10, 1763.

What was it that was being recognized? That “the several

I ndi an nations shall remain undisturbed in their land.” The re
woul d be no encroachment upon their land by |oyal subjects of
the King. Their right and title would be recogni zed and pro-
tected by the Grown. They would continue to govern thensel ves
according to their own custons, traditions. and | eaders. And,
shoul d they wi sh to dispose of sonme of their land, an orderly
way would be provided for doing so,namely,therewould be a
formal peopl e-to-people relationship in which the | and woul d
be ceded fromthat Indian nation to the Crown. Pr of essor
Dougl as Sanders has suggested that there is no reason why the

aboriginal title to the land should not be considered as good
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and valid as any other title to the |and beyond the necessary
limtation that surrender nmust be to the CGrown. The right to
sel f-governnent flows from the nation’s right to the land. It
is sinply the right to create and effect the institutions neces-

sary to maintain the people’s relationship with the |and.

There has been far too nmuch confusion about the meaning of the
Royal Proclamation of 1763 to straighten out in a brief review
here. What is inportant is that it did reflect general prac-
tice and views at that time. The basic aim of the Proclanmation
was twofol d: to establish four new col onial governnents; and to
provi de for harnonious relations with the “Indian tribes or
nations” within and around these new regi nes. The question of
whet her the Royal Proclamation applies in other areas is really

better understood as a political than as a |egal question.

Legally, it has been held that it does not apply outside the areas

described in the text. This has major inplications for the
Northwest Territories. At the sane time, what is inportant about
the Royal Proclamation was that it set out to devise a system
for peaceful cohabitation of two very different cultures in which
nei t her woul d domi nate the other. The | ands of Indian nations
woul d be secure, but should they wi sh to dispose of any | and,

it would be surrendered to the Crown in a formal public
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proceedi ng. The CGrown would then distribute the land to set-

tiers according to current public policy.

Chief Justice Marshall nakes it clear in his early rulings on
aboriginal rights in the United States that the force of the
Royal Proclamation continued after Anerican |ndependence. He
quotes with approval letters from Secretary of War Henry Knox

to President George Washington outlining the advantages of a
policy of peace and justice. Marshal |’ s interpretations, which
created the concept of “donestic, dependent nations”, were franed
froma desire to nmaintain the spirit and intent of the Roya
Proclamation within a freer and nore denocratic independent re-
publ i c. He recogni zed that aboriginal title did not depend upon
the good will of” the state, but upon custom and usage which pre-
dated the founding of the state of Georgia and the Republic of
the United States. He al so recognized the need to exclude the

| ocal state authorities if the interests of the Cherokee nation
were to be considered. Ljke the Wstminster Parlianentary Com-
mttee of 1337 which argued that Indian Affairs nust always re-
main an Inperial matter, because, as it told the British House of
Commons , provincial assenblies could always be expected to repre-
sent the interests of the settlers to the detrinment of the
aboriginal peoples. wiile Indian Affairs was given over to Canada
at Confederation, mmintaining it as a federal power should be

seen as fulfilling the injunction of this Conmittee, nanely by

reserving power over Indians and |gnds reserved for the |ndians
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from provincial interests.

But placing a matter within federal jurisdiction is not a guar-
antee that rights will be respected. Nor is it even a guarantee
that rulings in favour of the rights of people under federal
jurisdiction will be enforced. Wen President Jackson was told
of one of Chief Justice Marshall’s rulings in favour of the
Cherokee Nation, he said, “M. Mrshall has nade the law, let
himenforce it,” and thereby signalled to the State of Ceorgia
that the federal power would not be used against its policy of
evi ction. A simlar respect for the courts was shown when M.
Justice Al bert Malouf granted an injunction against Hydro Quebec
in favour of the Cree and Inuit, following the Iongest trial in
Quebec history. During the short time until the Appeal Court
overturned the injunction, television caneras regularly filmed

t he continuing work which was specifically prohibited by the

i njunction.

The earliest Indian Policy in Canada was strongly tied in to the
aftermath of the U.S. Cvil War, the acquisition of the Northwest
Territories fromthe Hudson Bay Conpany, and the beginning of the

treaty maki ng peri od.

(i) Early Canadian Policy
Canada began its Indian policy with legislation it had inherited

fromthe province of the United Canadas. The treaty naking
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period of the 1870's saw Canada acquiring the Northwest Terri -
tories as it then was, i.e. , the entire area of Rupert’s

Land which Canada acquired fromBritain after Britain bought it
back from the Hudson Bay Conpany. This acqui sition by Canada,
of course, is the nost imediate fact in our discussion so far
for the Western Arctic. Wthout that transaction, none of the
history reviewed here so far would have any particular signifi-
cance for the Mackenzie Valley or its peoples. But the acqui s-
ition was made nore out of response to post-Civil War events in
the south than to the fortunes of the fur econony of the Hudson

Bay Conpany.

The U'S. CGvil War ended in 1864 |eaving an estimated three
mllion nen, who were in the habit of bearing arms, unenployed
and often honel ess. There was an inmedi ate and urgent need to
occupy themin a project which would both capture the national

i magi nation and distract the country fromthe ravages of the

war which had torn apart the heartland of the United States as
it then was. The denmands of U S. spokesnen for conpensation

for British synpathy with the Confederacy took various forns.

But the demand for an extension of a northern boundary at 54°
40'by a vocal faction in the US. Senate reflecting a w despread
sentinent, in turn, stinulated the British and Canadi an noves to
transfer Rupert’s Land to British North Anerica and to create

the Northwest Territories.
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The Sioux Wars, which were to nake General Custer a fanous U. S.
hero, arose largely out of the need to nove veterans from both
sides in the Cvil War away fromthe areas already part of the
United States. The discovery of gold in the Black HIls, and
the need to dispose of two huge armes, in |lieu of any other
form of Veterans’ Land Grant program resulted in the whol esal e
distribution of smallpox blankets, the destruction of the buf-

falo herds and the total warfare which foll owed.

The inpact of these actions on the nore northerly First Nations
can best be appreciated by studies of the popul ati on curves done
on the west coast peoples in which it was estimated that, wthin
two years of the smallpox bl ankets being spread in the prairies,

Nati ons on the other side of the nountains |lost half their nunbers.

The forty-ninth parallel was established as a boundary only very
late in this episode. The U S. CGovernnent had sought conpensation
for the synmpathy Britain had shown the Confederacy and the cry

of 54°40’° had gone up. Canadi an control of the prairies and the

drawing of the 49th parallel cane in response to this threat.

When the treaty nmakers set out from Qtawa for what was then the
southern part of the Northwest Territories, Canada becane the
prinme beneficiary of the wars waged by the U S. Cavalry. The
northern prairie peoples had traditionally followed the buffalo

in annual mgration. The drawi ng of the border represented a
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final death knell to a way of life essentially destroyed with
the destruction of the animal on which it depended. The draw
ing of a border which would keep the U S. Cavalry out was
probably nore wel conmed than not, given the circunstances of the

nmoment .

The treaties thenselves were often wel coned as a possible shred
of support in the face of the extreme adversity already visited
upon the people who were invited to sign them Nonet hel ess, it
is clear that wherever possible, the First Nations speakers held
out for nore than was offered, and understood how little they
were receiving in return for their surrenders. The education
provisions were inserted as a result of their negotiating pres-
sures. The demands for agricultural supplies, a reading of the
negotiations will show, came froma desire to adapt their way of

life to the newy energing econony as a neans of survival.

The governnments who had witten these treaty provisions in terns
of balls of twine and nunbers of inplenments quickly reduced their
provisions to a liberalismthat would ensure the failure of any
beneficial intent. Once the period of total warfare had ended in
the United States, it would be difficult to find that the Cana-
dian Indian adm nistration was |ess harsh than the Anerican

adm ni stration
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(ii) The Treaties, a Legal Nether Land

The treaties as evidence of aboriginal rights entered into a

sort of legal nether [|and. Si gned by the Queen, or her appointed
deputy, they had a legal force. Wthout supporting |egislation
no funds were attached to their fulfillnment except what Parli a-
nent was asked to vote fromyear to year. Sorme treaty rights
have proven to be a defense in |aw agai nst charges under provin-
cial garme |aw But later international treaties and sinple fed-
eral legislation have overridden treaty guarantees of fishing
rights and hunting of migratory birds. Parliament’s passage of
|ater legislation did not even require the repeal of treaty rights
since the vice-regal signature had been sufficient ratification.
Gt her promses, the school house clauses, were typically witten
with all the style and humour of a tax |lawer and are filled with
qualifications such as “Wen the Queen deens wi se,” or

“When her mninisters so advise. ”

It is sufficient to consider that the Saskatchewan |and entitle-
ment fornula, agreed to by all three prairie provinces in the md-
70's, and seriously negotiated in Saskatchewan but w thout tangible

benefits, is a formula for the fulfillnent of |and obligations.

The success of the school house clause can be seen fromthe 94%

dropout rate cited by Hawthorne in the 1960's, and repeated to




.. /27

the Standing Commttee on Indian and Northern Affairs a decade
[ater. The 1971 Sub-Committee on Indian Education found that
federal, provincial and church schools had equally failed to
reach Indian students. It laid the groundwork for the National

I ndi an Brotherhood position paper on “Indian Control of Indian
Educati on”, which would have allowed |ndian bands to take contro
of their children's education and all owed school boards to be
the forerunners of I|ndian governnent. Endorsed by Jean Chretien
in the latter period of his record termof office, the policy

was abandoned by DIAND with his departure.

During the 1920's there were a series of near successes when
First Nations “tried to pursue their rights in law. The details
of these events are probably the nost exciting part of Canadian
history, and at tinmes the nost shaneful. \Wen the Six Nations
took their case to the League of Nations, their traditional coun-
cil nenbers were arrested and Canada told the League that since
they no | onger held office, the chiefs’ conplaint should |apse.
Wien the west coast peoples petitioned to have their clains sent
to the Privy Council, Qtawa passed an act making it a crim nal
offence to raise funds for the purpose of pressing Indian clains.
Waile this charge was used only rarely, on the prairies people
were denied their annuity paynments for leaving the reserve wth-
out a pass. Indian children in residential schools across Canada

were regularly flogged for speaking their own |anguage.

Further detail seens unnecessary.



(iii) Patterns vis a visiborigin al Righ te
What emerges from this brief overview are a number of patterns
that have characterizad government 's historical approach to

aboriginal rights.

First, it has been an on-again-off-again recognition, governed

by expedi ency and repeatedly overwhelmed by the pressure for |and
and resources frominterests for whom a respect for aborigina
rights was a severe inconvenience. Wen a First Nation served an
inportant nilitary and econonic function, their rights as nations
were accorded full respect; when their |ands became val uable for
encroaching settlers, however, their rights were either bargained
away for pitiable amounts in questionable treaties or denied al-

together (as in B.C. and the Maritimes) .

Second, government policies since Confederation have been char-
acterized by an either-or approach, i.e. , either isolation (on

reserves) or assimlation (loss of distinct culture) . Neither

approach has proven successful. The result has been that the
vast majority of aboriginal people whether on or off reserves
continue to be marginalized from the mai nstream of Canada’s
political and economic life. At no time has governnment offered
them an alternative whereby their distinctive values and trad-
itions would find expression in the political and econom c in-
stitutions of the country. In many respects, this is the alter-

native that still renmains available to the Western Arctic.
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Third, the governnent’'s record for respecting both the letter and
the spirit of past treaties and agreenments has been poor. The

fl ood of clainms nmade against the federal government since it
instituted its specific clains policy in 1973 is anple testinony
toits failure to live up to its treaty and trust responsibilities.
The Janes Bay and Northern Quebec Agreenent is but the |atest
exanple, furthernore, of a tendency to interpret conmtnents in

the nost narrow legal terms in order to mnimze, if not escape

obligations .

Fourth, there has been a repeated tendency on the part of both
executive and | egislative branches of governnment to deny abori -
ginal rights unilaterally. An exanple of this would be the 1927
Act of Parlianent which made it a crimnal offence for aborigina
peoples to pursue their clainms against the governnent in the
courts. A nore recent exanple is the federal governnent’s 1969
Wi te Paper on Indian policy which was an attenpt to do away with

all aboriginal rights in one fell swoop.

Fifth, there has been a pattern whereby the courts have finally
come to recogni ze aboriginal peoples’ rjghts only long after
governnents have lost interest in respecting them This occurred
inthe US. during the period of Chief Justice Mrshall’'s rulings
in the early part of the 19th century. Wiile his decisions that
the Royal Proclamation still had application were clearly based

on earlier British and U. S. policies, t hey nonet hel ess were nade
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at a time when pressures for colonial expansion nmade politicians
indifferent to the law. A sinmilar exanple can be found within
Canada during nore recent tines. For over a hundred years after
its entry into confederation, the government of British Colunbia
had been content to deny the existence of aboriginal rights

al t oget her. When the Nishga decision of 1973 cast doubt on the
validity of that position, the B.C. governnment nerely nodified
its position to stress the federal governnment’s excl usive respon-

sibility for such matters.

(iv) Irrevelance & Revival

Ten or fifteen years ago, when |ndian organizations and other
aborigi nal associations cane into public prom nence, there was
a lively debate anong political pundits who took an occasi onal
interest in such things, about the nature of “the Indian renais-
sance”. Finally, several Indian comentators pointed out that
whil e the renai ssance was real, its reality was different from
its appearance. The difference to which they pointed was that

they, and their peoples had been there all al ong. They neit her

went away nor cane back. Terns such as Palner’s, “period of
irrelevance” , to describe a people who have been di spossessed,
help to create the illusion of “now you see them now you don’t”.

Most of the Indian people who read such histories were convinced
that they had never been irrel evant. Except in the way that
Canada coul d be described by a world economc historian as ir-

relevant, or at least marginal to the world econom c order.
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What has been real about the “renaissance” is the com ng of age of

a generation who have had nore or |ess enough to eat as children,

who were not under any legal restrictions in pursuit of their

people’s well being, and who have begun to feel that it is once

again safe to assert title to their place in the sun, a title which
Chi ef Justice Marshall had declared to be theirs by the Law of

Nations a hundred and thirty years before.

Wien the Suprene Court brought down its decision on the Nishga

case in 1973, Peter Cunmmings, co-editor of Native R ghts in Canada,

said that it would have been easier for the court to nake that
deci sion eighty years earlier when people were far nore famliar
with the history which was the substance of the issues in the

Nishga case.

The | egislatures and courts which have denied aboriginal rights
have done so by mnimzing and ignoring the political and |egal
framewor ks which others had built before them It seens fair to
summari ze the pattern in North Anerican settler society as two
contradictory tendencies: the recognition of aboriginal rights
on the basis that aboriginal peoples necessarily had to be re-
cogni zed as having the sane or at least simlar

rights to European comunities the rule over which had ex-
changed hands; and, the denial of aboriginal rights, alnost in-
variably resting on a view of history which portrays the First

Nations as |ess human than European peoples, and prescribes a
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policy of separation and assimlation.

Isolation and assimlation, in fact, have usually gone hand in
hand as instruments of Indian policy. The policy identifies a
peopl e as savages who cannot possibly fit into society in their
present condition. It proposes to isolate them on reserves,

until they are ready to assinmilate. The 1869 Act, entitled,

An Act for the Gadual Enfranchi senent of the |ndi ans

is a clear statenent of this policy. D anmond Jenness, the other-
wi se much respected anthropol ogist, took up the same cry, in an
appear ance before the 1945 Joint Conmittee on the Indian Act,
with his program for the assimlation of the Indians over a
twenty-five year plan. The 1969 Wiite Paper mght be seen as a

sort of centennial re-statenent.

Such a policy is necessarily based on an historical view which,
if it recognizes aboriginal peoples as having rights at all,
dimnishes themto the point of sentinmentality because any view
whi ch recogni zes prior rights is hard put to justify declaring
that they no |onger exist unless their surrender can be vol untar-
ily obtained for fair conpensati on. Throughout all the early
literature on the subject, the recurring question is whether
there is any basis for recognizing | ess status in an aborigina
peopl e than in a European people. Two reasons are advanced:
their lack of Christianity and their lack of agriculture. These

reasons were quickly reduced to absurdity: the religious reasons
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by travelers who frequently described different First Nations
as showing far nore evidence of Christian virtues than any people
they had seen in Christendom (that is, in Europe) ; the apparent

| ack of agriculture by its w despread practice where it nade

sense, and its inpossibility or lack of benefit el sewhere. The
result is that the isolation-and-assimlation view has generally
rested on a view of history which presunes, if it does not

assert, a degree of inferiority in the aboriginal nations of the

Aneri cas.

The dire results of such a policy are npst clearly denonstrated

| by looking at the success of Canada’s |ndian Policy since 1869.
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(c) The Western Arctic

It would be pleasant indeed to consider that the Western Arctic
1s SO mucn nore ‘che true nortn’ than ‘a part of the continent,
a piece of the main, ' and that there is sinply no need to nake
special provision for the protection of aboriginal rights. W
know from the history of the region, however, that this is not
true. And we know that the projections for devel opment in the
i mredi ate, if not actual foreseeable future make the need for

protection especially acute.

(i) The Dene Experience Under Treaties #8 & 11

Qur history so far has centred on southern Canada and the
United States. But , a brief review of the experience of the
Dene Nation fromthe tinme of treaty will suggest that, while
the degree of contact so far nay have been | ess intense than
further south, it has not, on the whole, been much heal thier

for the Dene peopl e.

Land and the right to maintain their way of |ife, |anguage and
culture have always been the nost inportant realities for the
Dene . They have denonstrated this repeatedly throughout the

decades since their first contact wi th non-Dene.

The process of colonization in the Northwest Territories began

around the time when the British CGrown gave to the Hudson’s
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Bay Conpany a charter, or monopoly of trade, in this huge

territory. In 1870, the Bay surrendered this territory to
t he Canadi an federal governnment for a sizeable conpensation
These transactions took place without consultation with the

abori gi nal inhabitants.

As the encroachnment and eventual settlenment of many non-Dene
becane evident, the federal governnment was forced to address
the issue of | and. The net hods of negotiation, whose results
are found in Treaties #8 and #n, tended to be expedi ent

rat her than honorable and were therefore the subject of a

caveat action by the Dene chiefs in 1973.

Judge Morrow, who heard the case, heard from a nunber of Dene
el ders fromup and down the Valley who, in their youth, had

W t nessed the process of the treaties. They testified that

‘peace and friendship’ were the terns they understood and signed.

In his judgnent, Justice Mrrow concluded “I am

satisfied that those sanme indigenous people . . . are prim
facie owners of the |ands covered by the caveat -- that they
have what is known as aboriginal rights.” Wen the federa

governnent appeal ed this decision before the Suprene Court of
Canada, the Court ruled on the narrow i ssue of the right to

i nvoke caveat. They did not rule on aboriginal rights.
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Morrow s decision, the decision of the Supreme Court of Canada,
and the prevailing econonic climte conpelled the federal govern-
nent to adopt a policy on settling claims on | and and abori gi nal
rights. Utimately, the Dene Rights settlenment will be resolved
under the governnent’s conprehensive Cains policy, that is, the

category of clainms where no treaties were signed.

At the time of this witing, however, Denendeh is effectively
in linmbo and the federal governnent has legal responsibility
over Dene |and. It has jurisdiction over natural resources,
parks and nost of the |and outside of the Dene comunities.

That is, it has jurisdiction over those |lands and water outside

t hose designated under the Territorial Lands Act.

The Dene are aware that in any future arrangenent with the
federal and territorial governments, provision for protection
of land and rights to |anguage and culture nust be made into
law. The list of grievances is |ong. Government-initiated
adm ni strati on and devel opnent have proceeded on the prem se
of protecting the “national interest” and not with the |ocal

interest of the North at heart. Exanpl es fol | ow

(A Renewabl e Resources
1. Games laws were usually nade wi thout consultation, dating

back to the nineteenth century.
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2. The Mgratory Birds Convention Act of 1917 between

Canada and the U S. A and Mexico was an international agree-

ment that cane about w thout consultation with the northern

peep |e.

3. Gane preserves were initiated without full know edge of

how t hey woul d affect |and-based activities of the Dene.

4. Criteria for the Fire Suppression Program were determ ned
wi t hout properly consulting or advising the Dene. Priority
zones were determ ned by the Canadi an Forest Service and the

Departnent of Indian Affairs.

5. In July 1982, an experiment was carried out by the Nationa
Forest Fire Research Centre and the Canadi an Forest Services
in the Northwest Territories to discover how caribou nobss burns

This fire burned out of control for weeks.

6. In the summer of 1979, the Ministry of Transport nade plans
to use the herbicide 2-4-D to kill brush near their marine navi-
gational sites along the Mackenzie River. A delay in this action

was brought about by protests fromthe Dene and the Consuners’
Associ ation of Canada in Yellowknife. Wether or not this type

of practice has been halted in subsequent years is unknown.
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(B) Non- Renewabl e Resources

1. One of the earliest agreements nade with respect to non-
renewabl e resources was the 1944 agreenent between Esso Resources
Ltd. and the federal government. This was done without involve-

ment or consultation with the Dene.

2. Pointed Mountain natural gas devel opnent was constructed
fromlate spring 1971 to Cctober of 1972. At the peak of con-
struction, a total of 60-70 Dene were enployed; however, enploy-
nment was short term As for direct fiscal benefits, there existed
no nechani sm whereby the North could receive fiscal-type benefits

fromnatural resource projects of this type.

These fields were exenpt fromthe recent Bill C 48. I n essence,
what this nmeans is that the North will not benefit fromthe past,
present and future rents or royalties derived from export of

t he above-nanmed oil and gas resources.

3. In the area of mning, Pine Point |ead zinc mne situated
on the southern shore of Geat Slave Lake began its devel opment
in 1964. Peopl e fromthe nearby comunity of Fort Resol ution
expressed concern over environnental danages they had witnessed
and change they had noticed in the quality of water. Very few

abori gi nal people are enployed here at any given tine.

4. G ant Yellowknife Gold Mne was charged with polluting of

the Yellowknife Bay with arsenic tailings.
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5. Cadillac Mine Ltd. , situated north of the South Nahanni
Nat i onal Park, was devel oped agai nst the wi shes of the Mackenzie-
Li ard Dene. The governnent said it was |ocked into a | ease

with this m ning conpany.

Mbst of these and other conpanies such as Con/Rycon gold mine,
Canada Tungsten, Echo Bay silver mne, are owned by larger
mul ti-national conpanies such as Cominco, Falconbridge N cke
Mnes , Superior G| Conpany of the U S. A, Canadian Pacific

| nvestnments Ltd, Trans-Canada Pipelines, etc.

(¢c) Social and Economic Policies

1. Up to 1969, no serious attenpt was made to include, in the
formal education of the young, studies in the Dene |anguages,
culture or northern environment. From1920 to the early 1940’s,
the m ssion-adm ni stered boardi ng schools operated ten nonths
of each year. By the early 1940’s, the nission system had
expanded, having entered into contractual arrangenents with the
federal governnent. Thi s arrangenent continued for another
twenty years although by 1947, a Federal system was introduced”
No conprehensive assessnent has been conducted to date on the

effects of the nission system

2. The federal governnent’s (DIAND's) econom c and social
policies were often not understood, Of were outright rejected

by the Dene, particularly because the policies were at variance
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wWith the goals and aspirations of the Dene. For exanpl e,

(a) the Dene of Ft. Wigley protested in 1969 when the Mac-
kenzi e H ghway was going to be extended to their comunity.
They felt that this access route would bring in strange types
of people and woul d generally adversely affect their conmunity.
(b) Dene from every community in Denendeh testified before the
Berger I nquiry that an innovation such as that of the proposed
Mackenzie Valley Pipeline would irreversibly damage the Dene

peopl e, culture and | and.

(¢) \Wereas governnents generally assume that |arge devel opnents
are wel cone because they boost the econony and offer enploynent,

t he Dene have becone aware that short-term benefits through
short-term jobs are not congruent with their econom c goals and
aspirations . Nunerous seisnmic lines, clearings for construction
sl ashing for right—-of-way, were carried out by the Dene but they
have not received lasting benefits, especially those associ ated

with mning, and oil and gas devel opnents.

Short-term benefits from | arge devel opnments have been: construc-
tion of schools and governnent facilities; slashing right-of-way
for the Mackenzie H ghway; construction of the cCanol pipeline

(it is not certain whether any Dene were enployed on this
project) ; and the i nmrense construction of lnuvik in the early

1950’ s.
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(ii) Parallel Paths

The traditional approach to the protection of aboriginal rights
at its best and strongest has centred on nmaintaining two separate
societies : aboriginal and non-aboriginal; each with its own
institutions; wusually each having its own | and base; always
having its own authority over its own people and its own par-
ticular interests in the |land even when there are overl appi ng

i nterests.

The Two Row WAnpum which records the treaty of the Iroquois
Confederacy with the Crowmn shows the wake of two canoes each
traveling parallel courses. The belt is read to warn that
peopl e who stand with a foot in each canoe will do very wel

until the boats cone to rough waters.

Marshal | ’s prescription of “donmestic, dependent nation” ained
to ensure that the Cherokee nation would have plenary power
within its own territory over its own people while the State
of Ceorgia, which physically enconpassed the Cherokee Nation
woul d have plenary powers over its own people but be excluded

frominterference in the affairs of the Cherokee Nation.

The Indian Sel f-Determ nation Act and nunerous tribal constitu-
tions in the United States aimbasically in the same direction
t oday. Prof essor Jack Forbes gives the opinion that the Navajo

Nati on has nore or less as much power as the states it overl aps.
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Canada has, in the past century, recognized an Indian interest
in the land but has denied or mnimzed an Indian right to

sel f - gover nnent . None of the w tnesses before the current
Special Commttee of the House of Commobns on I|ndian Self-CGovern-
nment has found the results of this regine satisfactory. The re
is a consensus running through the divergent views of Indian

W t nesses which can be summari zed as fol |l ows:

1. Their nations enjoy an inherent right to self-governnent,;

2. The authority of these First Nations governnments is not to
be delegated fromthe federal Parlianment but the federal
Parliament needs to recognize the authority which is inherently

theirs as a gift of the Creation

3. The First Nations have, until recently, been excluded from
effectively participating in Canada as a Confederation; it
woul d be a greater fulfillment of both Confederation and of
their own nationhood if they were allowed to participate, as

First Nations, in Confederation;

4. The First Nations wheo did enter into treaty were guaranteed
sufficient resources to support thenselves and the necessary
techni cal assistance to adapt their way of life to changi ng
soci al and economi c conditions to ensure their survival as

peopl es;




.. 143

5. Every trust relationship involves the trustee in rendering a

full account to the beneficiary; the failure of the CGown to
?; fulfill their trust responsibilities requires that the First

Nati ons assune increasing responsibility for ensuring their

own well-being, and that they enforce upon the Crown the trust

obligations which remain with it;

6. That the powers which the First Nations governnents need to

f be free to exercise overlap very closely with those set out in

the Constitution Act for the provinces.

Keith Penner, Chairman of the Special Commttee, in a speech
in May 1983 to the Assenbly of First Nations, recognized the
need to replace the delegated structure of the band counci
systemwith a federal recognition of an inherent right of self

governnent in each of the First Nations:

“I want to say sonething further about the notion
of ‘granting’ Indians self-government. That notion
is the devolution scenario which is one of the
options under discussion in the devel opnent of a
policy towards Indian self-governnent. Under
devolution, certain powers are delegated to Indian
governnents at soneone el se’s discretion. It is
a nove towards rmnunicipalization. It limts self-
govemment to only |ocal autonony. Thi s option,

I ndi an people have told us, is not acceptable.
It does not recognize the original and continuing
authority of Indian governnents.

“There is another option, however. This option is
to change, basically and fundanentally, the frane
wor k of | ndi an-Canada rel ati ons. Thi s approach
woul d recognize Indian rights to political self-
determ nati on. It would entail the constitutiona
entrenchnent of |ndian governnent as an integra
part of the Canadian political system ”



What truly distinguishes the Western Arctic from southern

Canada is not its relative isolation. The very history producing
t he | eadi ng devel opnent of constitutional government in the
Western Arctic can also be seen as a history of overcomng iso-

| ation. By the sane turn, indigenous people and settler people
al i ke have sought refuge in the relative isolation of places

di stant from urban sprawl and industry for the past two centuries.
But only a very few of those seeking refuge have turned away

t he best advantages of contact and exchange when they have been

avail abl e.

The true distinction of the Western Arctic in the process of
constitutional devel opnent has been the wllingness of the
different interest groups, peoples, and the Assenbly itself
to enter into dialogue in a common search for a structure and
systemthat will, in fact, be pluralist in its enbrace of

diverse traditions, cultures and val ues.

Most places in the world which have wought a constitution in
recent years have done so because there is part of their past
governance of which they wish to rid thensel ves. They are

| ooking to start over. In a very real sense, the Western Arctic
di al ogue is genuinely about a first beginning. Not in a way

whi ch denies that the Dene have been there for nmany thousands

of years. But in a way which says, “W need to make sonething

whi ch speaks well for all of us.”
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The Dene and Metis represent a near majority of the total

popul ati on. The only jurisdiction outside the Northwest Terri-
tories in North Anerica where the indigenous people represent
the majority culture is Quatemala, a country presently torn
apart by a nost horrible warfare in which governnent troops are
killing a thousand First Nations people a day; and, hundreds

of thousands have sought refuge in neighboring |ands.

Bet ween Guatenmal a and the Mackenzie Valley, First Nations
continue to protest less extrene assaults on their land, their
wel | -being and their right to self-determ nation. But there is
neither the political |everage nor the good will to create

protective strictures other than separate political structures.

Separate regi nes have allowed nore southerly indi genous peoples
to survive. But they have al so ensured a continuing conpetition
for land, for resources and for authority between the two regines.
To that extent, they have brought neither peace nor security

either to the First Nation or to the settler people.

The Dene and the settler people, in the Western Arctic, have both
asked the question, “Can we not do better than that? Can we not
build sone comon political franmework and structure which will
ensure the individual civil and human rights of everyone in our
territory, and also protect the collective aboriginal rights of

the Dene and Metis? |s not the local public interest of the
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territory so closely aligned with the rights of the Dene that
the collective rights of the territory as a whole and the col -
lective rights of the original people can be protected through

the sane political structures?”

(iii) Need for Protective Mechani sm

An old Latin nmaximsays, “Geat lawis nade only for great
cause. * Wen we | ook through the efforts since the end of Wrld
War 11 to create an international |egal order, beginning wth

the United Nations Charter, through the Convention Agai nst
Genoci de, and the Convention Against Racial D scrimnation, and
the parallel devel opnments donestically with human rights | egis-
lation, federal and provincial, Charters of Rights, appeal
systens, legislative reform we know that the inpetus for these

changes has indeed sprung from a great cause.

Section 73 of the United Nations Charter provides that

“Menmbers of the United Nations which have or assune
responsibilities for the adm nistration of territories
whose peopl es have not yet attained a full measure of

sel f-governnent recognize the principle that the interests
of the inhabitants of these territories are paranpunt,

and accept as a sacred trust the obligation to pronote

to the utnost, within the system of international peace
and security established by the present Charter, the

wel |l being of the inhabitants of these territories,

and, to this end

“a. to ensure, with due respect for the culture of the

peopl es concerned, their political, econonmc, social and
educati onal advancenent, their just treatnent, and their
protection agai nst abuse;
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“b. to devel op self-governnent , to take due account of
the polTtical aspirailons of ihe peoples, and t0 assist
them1n the progressive developnent of their free

polrtrcal 1nstitutions, according to the particular
circunstances of each territory and its peoples and

their varying stages of advancenent,”

The very | anguage of this Charter, “a sacred trust,” comes
fromthe earliest discussions of aboriginal rights in North
Aneri ca. But we have been far quicker, thus far, to apply its

spirit and intent to peoples el sewhere.

| It would be tenpting to say that these are all issues of the
past. But when one | ooks through the laws, and particularly
the protective laws, of any people, exactly what is found is
a series of prescriptions against the m sdeeds and m sfortunes
of their own history. |npplicit in that prescription, of course,
is a statenent of what they thenselves found defective in their
own past performance and the undertaking to protect against a

repetition. This is the origin of all protective |egislation.

The need to protect aboriginal rights through specific mechanisns
has , in fact, been recognized, as we have shown throughout the
history of English settlenment in North America. Until now, this
recognition has always taken the form of a separate society wth
separate political institutions. Sonetines these institutions
have been essentially controlled by government. Sometimes they
have had a considerabl e internal autonomny. We might suspect that

the “isolation-and assimlation” forces have often conbined with
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the supporters of aboriginal rights to reinforce the separate-
ness of these institutions. Nonetheless, there is no question
that this has been the favoured mechanism Nor is there any
serious doubt, whatever notives |ay behind government policy,
that its cumulative effect has been to reinforce a strong sense

of collective identity anong the First Nations.

There is no doubt that there is at |east as much need to provide
protective nechanisnms during the evolution of public governnent

in the Western Arctic. Indeed, if the pitfalls of earlier south-
ern policies are to be avoided the question will not be whether
there is a need for such protection, but how to make that pro-
tection a good deal nore effective, consistent and positively bene-
ficial for the Dene, the Metis and the Inuvialuit than it has

been for southern First Nations.

If sufficient protection can be given these rights through the

sane institutions as will generally care for the local public
interest, it may result in the First Nations of the Western Arctic
enjoying a consistently beneficial policy which will avoid the

mar gi nal i zati on and deprivati on which have becone the hall marks

of past southern policies.



Il Review Bodies & Mechanisns for Protecting Aboriginal Rights

1.  Introduction
Earlier, in reviewng the historical and conceptual basis for
aboriginal rights, we concluded that there was a definite need

for protecting these rights through sone fornmal nechani sns which

m ght be used.

Several options were suggested to us in the guidelines which were

provi ded, and in discussions during their preparation.

The options which we will consider are

(a) an ombuds office;

(b) a commssion simlar to a human rights conmm ssion;

(c) a judicial review process

(d) a legislative commttee within a |legislative assenbly;

(e) a second chanmber with three possible structures, based on
different nethods of selection and tenure; and varying
functions.

At the sane tinme, three criteria were also established. The

criteria against which these will be neasured include, anong

ot hers,

(a) the screening of legislation should largely occur before it
i S enact ed,
(b) The burden of cost is to be borne by the governnent;

(c) The burden of proof that rights are not being infringed rest

W th the governnent.
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So we begin the consideration of each option by considering how
well it neets these criteria. It is worth taking a nonent to
consider these criteria, and what they say about the purpose

of a review body, before going on to study each possible form

of review body in detail.

In considering the experience of aboriginal peoples el sewhere,

we saw that there was alnost an invariable pattern of marginal-

i zati on when their presence was not critical to the magjor mli-
tary or econonic goals of the doninant society. Ve have seen also
that the major way in which their rights have been protected

el sewhere has been by creating a separate set of political institu-
tions, recognized as” having “donmestic dependent nation” status
which U S. courts have recognized as going so far as to include
sovereign imunity, i.e. , like the states of the United States,

and like the Crown in Canada until recent refornms were enacted,
tribal councils are inmune from being sued without their permis-
sion. This degree of political authority has been w dely decl ared
t hr oughout the aboriginal world to be the only way First Nations

can be assured of prosperity, or even survival.

The uni que conditions of the Wstern Arctic, howeve:, hold out
hope that a single set of institutions mght be framed which
woul d allow the Dene, Metis and perhaps the Inuvialuit to real-
ize their aspirations within the same political forum as the

Eur opean or settler popul ation.
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whi ch no one el se has. But it has frequently acconplished the
sane thing by saying that anybody who neets certain criteria,
whi ch canonlybe net by the group it wants to protect, wll
receive certain benefits. Speci al status then needs to be in-
ferred froma careful study of the text of constitutional or

| egal provisions. But the reality of the provisions can not be
deni ed because the | anguage is not explicit. The nost that can

be said is that if sonme other group also neets the provisions

they will also receive the benefits.

Nonetheless , it needs to be stressed that the recognition of
aboriginal rights as a particular form of collective political

rights does not, as certain federal spokesnmen have fromtinme to

time suggested, inply governnent based on race. Rather, it indi-

cates governnent which is commtted to the val ues, custons and

traditions arising out of a given culture.

We need not explore all the subtle differences between culture
and race here. The neaning of the termrace has changed drama-
tically over the past century. At one tine, it was a virtual
synonym for a nation, that is, a people with a common history
and | anguage from which thev produced and expressed a set of
traditions , custons and val ues which taken together night be
called their culture. The later equation of race with a genetic

pool, classified by colour and other gross physical character-
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istics, is one of the great disasters of the Age of Progress.
W would, therefore, join in any denunciation of attenpts to
establish or maintain any pretense at racial purity while
suggesting that maintaining and enhancing the culture of a
traditional nation or people is a normal and | audable function

of governnent.

Even those European countries whom we noted only granted citi -
zenship where there was some ancestral connection cannot fully
be accused of discrimnation against a race, or on account of
national origin. A very slight connection, racially calcul ated,
m ght suffice if that grandparent held citizenship at her death
or your birth; and,- there is no particular regard for what

ot her supposedly racial ingredients a person brings with them

Simlarly, Quebec has a programto actively foster francophone
inmgrants . The economic standards are at |east as high as the
federal standards to qualify for support or encouragenment under
this program But judging by the countries of origin, many

applicants will not be white.
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Wiile Ontario does not seemto advertise an analagous program
there are officers trained to encourage immgration at the un-
of ficial enbassies, each of which is called “Ontario House”, in
the cities around the world where Ontario carries on her najor
trading activity. This is nore likely to correlate to a racia
pattern but that does not, on closer exam nation, appear to be

the intention.

Lastly, in this regard, it should be noted that when no provision
is made for enhancing or maintaining a culture that is not in a
maj ority position, that is, holding effective control, the culture
beconmes marginalized. It gets shunted aside and a nal ai se mani-

fests itself in the whole range of avail able social disorders.

Any legislative activity which touches on a matter of cultural
concern can be expected to benefit the majority culture sinply
because it is in a position to reap the benefits. Any provision
whi ch maintains schools, or theatres or even tv drama in Toronto

or New York can be expected to foster the English | anguage.
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3. What is to be Protected

W have discussed in sone detail the need to protect aboriginal
rights wthout specifically enunciating what aboriginal rights
are. The problem up agai nst which we run when we try to define
aboriginal rights is, in fact, the same problem we face when we
try to define any other kind of rights. Al concepts and notions
are somewhat elusive. This is one of the reasons why all Bills
or Charters of Rights are painted with a broad brush. They may
al so be considered the standards on which a society has reached

a broad consensus. Rights which are not entrenched may nonet he-

| ess have wi despread recognition.

The Equal Rights Amendnent, ensuring women’s rights in the United
States, for instance, did not attract a sufficiently |arge major-
ity to pass into the Bill of R ghts. But a large nmajority of
states, directly as a result of the canpaign for the ERA, either
anended their state constitutions, or reviewed their entire body
of statutes with a view to ensuring the sane end. \Wile there
woul d still be considerable benefit to the passage of the Equa

Rights Anendment, it would be a poor reading of its lack of pas-

sage thus far to infer anti-wonen sentinment dominating the |egis-

| at ures.

Earlier, we observed that one way of understanding rights was to
see them as those powers which were reserved to the citizenry in

general or some group or collectivity within the state at |arge.

b
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Cearly, there are certain areas where this description has to
be taken a step further. If we say that there is a right to
education, it is a rather hollow right unless there is reason-
abl e access to a school. | f the school is physically accessible
but is not equally receptive to sonme candidates for reasons that
are not appropriately related to the educational purposes of the
school , those students and their parents will feel deprived of

their right to education.

Aboriginal rights, as we have seen in our historical review,
certainly cannot be limted to the provisions of a |and agreenent.
No matter how fair or reasonable to either or both parties such

an agreenent nmay be, if we assunme no nore than that it will dea
only with matters fairly directly related to land title, and to
conpensation for any |and surrendered, but that it will not dea

to any great extent with what we conventionally consider political
devel opnent, then it will have dealt with a nost critical but none-
thel ess fractional part of what the Dene or any other First Nation

woul d consider their aboriginal rights.

The difficulty is that, if any given issue is raised for the Pur’

pose of asking, “Is this an aboriginal right?” it is nmuch the sane
as asking, “1S this a fundamental right?” “1.s this a civil right?"
“I's this a human right?” OQher than saying that, as an aborigina

right, it inheres in an aboriginal people or a First Nation, we

see no simple way of distinguishingbetweenmany aboriginal rights

and conparabl e human rights of non-abori gi nal people.
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Al'l rights, regardless of how they are articulated, <= how :hsy
are protected, by constitutional entrenchnent, by conmmon |aw, by
statute, or by sone other means, are values which a particular
society has declared to be primary to its way of being and its
way of |iving. I ndeed, while there are certain matters which
the witer would like to commend as rights, we refrain from
doi ng so, precisely because we believe that any statenent of
rights is a statenment of those val ues which are essential char-

acteristics of a given people.

Gvil rights are those rights which a given people believe to

be essential to their well being, and to be essential pre-condi-
tions for their living in a civil way wth one another, that is

W thout a tyrant or mlitary rule. We suspect that the very term
civil rights, would not have cone into existence except anong a

people who were vitally concerned with protecting thenselves from

tyranny. (A sinmple review of the literature of the Anmerican
Revolution will illustrate how popular the termtyranny was as a
description of the reign of George I11. \ether the termis con-

sidered apt by non-participants at a later time is less inportant
than the results of this w despread perception. The fear of some
formof mlitary rule supplanting free institutions runs through-

out the Federalist Papers.)

Human rights is used internationally to include what English

speaki ng North Americans consider civil rights. Domestically,
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we use the termto nean protection against discrimination oOnN
grounds not rationally or reasonably related to the issue at

hand, specifically discrimnation on the basis of race, creed,
colour, or national origin. More recently we have cone to in-
clude discrimnation on the grounds of sex, and in sone places

on the ground of sexual orientation. What all these nmatters have
in comon is that they are not relevant to |odging, enploynent
and other matters which we have brought within the scope of Human
Rights Codes. The connection between the broader internationa
usage of the term and the narrower donestic usage is readily
apparent. Since 1945, nost southern Canadian and United States
jurisdictions have cone to feel that elimnating these forns of
discrimnation “had becone a primary objective of their societies.
From t he perspective of anyone belonging to a mnority group, on
the basis of race, creed, colour or national origin, discrinn-

ation certainly was a prinmary value before this tine.

Aboriginal rights are the rights necessary for an aborigina

people to provide for its own survival, and to define and work
toward its own well -being. This is why aboriginal peoples through-
out North America have petitioned, and spoken and struggled for
their own self-governnent. Any lesser definition or formula has

resulted in w despread hardship, resentnent and resistance.
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4. A Territorial Charter
Any specific structure or nechanismwll require sone known stan-
dard agai nst which to neasure and judge the laws of the new terri-

tory which is to energe in the Wstern Arctic.

Al'l the exanples on which we have drawn, thus far, have conme from
southern parts of this continent, or from Europe. They have re-
flected both the primary values of the place whence they cane, and

the issues current at the tine they were fornul at ed.

A territorial charter should identify those val ues which the people
of the territory consider primary, and those issues arising out of

t hose values currently and within living menory.

Such a Charter should have a nuch broader base than ordinary |egis-
lation. COften Charters are approved or fornulated by a constituent
assenbly representing all vitally concerned parties. This Consti -
tutional Devel opnent Conmittee, with its conferences in which

numer ous other groups participate with the Menbers of the Legis-

lative Assenbly is, itself, a mniature constituent assenbly.

A Charter mght well anobunt to a treaty between the original
people of the territory and the settler people, however each may
presently be organized. A treaty in that it would be a conmon

statement of both people’ s comobn ground, and a joint statenent
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endorsing one another’s primary needs and fundanental val ues.

A treaty-charter could certainly be incorporated into a terri-

torial or a provincial constitution in a way that would have

much of the sane overriding effect that the Charter of Rights

;f has federally. It would not conpete with the federal Charter of
@f Ri ghts. Al 'though it mght include nany of the same provisions,
ﬁ“' if it included the aboriginal rights of the original peoples

ilfl of the Western Arctic and the concerns of northerners, generally

it would go further.

The question would then becone what sort of body could nost use-

. fully and effectively see that not only the letter, but the spirit

and intent of this Treaty-Charter were upheld.

5. The Range of Options

For each of the options, we shall set out a brief description of
how they typically function, with exanples, and will then evalu-
ate their applicability to the task of protecting aborigina
rights

(a) Onbudsman

The concept of an Orbuds originated in Sweden as early as 1807
and has becone a common feature of denocratic, parlianentary
systens, especially in the post—-war era when bureaucraci es ex-
panded dramatically and a concern for basic rights became nore

pronounced. (One Swedi sh-speaking friend has suggested that there
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is no nerit to maintaining the suffix “man” which woul d per-
petuate, in Swedish, the sane sexist connotation that it carries
in English. She al so advises that there is no value in repla-
cing it with the suffix “person” since the investigative function

is sufficiently indicated by the term Ombuds.)

The function of the office is to investigate conplaints fromciti-
zens about adm nistrative actions, including inactions; and, there-
by, to maintain public confidence in the admnistration of |aw by

providing citizens with an additional neans of seeking redress for

adm ni strative injustices.

The primary role of an” ombuds office is to “seek the truth” and to
advocat e. It can conciliate. But few have any power to reverse

a deci sion. Very often, they provide annual and al so speci al
reports to the legislature and, thereby, have some opportunity for

whi stl e bl ow ng.

The basic pattern of selection is appointnment by the Governor-in-
Council for a termof anywhere from four to ten years, sonetines
with the nomnation being subject to ratification by the |egis-

| at ure.

The mandate is to receive and investigate conplaints about offi-
cial actions by specific public authorities. The exact scope of

the mandate varies but there is alnost always sonme code, or sta-
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tute or regulation which establishes those conplaints which wll
be actionable. Some provinces and the federal governnent have
several onbuds offices, each of which deal with different areas

under different statutes.

For instance , as recently as May 31, 1983, the first Access to
Information Oficer was ratified under the new Access to Inform
ation Act. And on the sane day a new Privacy Conmi ssioner was
ratified under the Privacy Act. It is inportant to note that it
woul d not be enough to have a conplaint about bureaucratic bun-
gling. A citizen would have to have a grievance which falls
within the scope of these offices as they are set out under

these acts.

Ombuds offices can initiate investigations on their own initia-
tive , but they generally do so when they have a sense that there
is a general problem which is not going to be denonstrated through

the investigation of a particular case or a series of cases.

The findings of an ombuds office are strictly advisory. Some have
extensive powers of investigation, often powers equal to those a
j udge woul d have chairing a royal commssion, that is, a power of
subpoena. Sonme ombuds offices have the power to initiate a court

action on behalf of a conpl ai nant.
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Wiile the office may offer potential for controlling a burgeon-

i ng bureaucracy, and clearly has nmuch nerit within the scope of

the task for which it was intended, it does not neet the criteria

established in the research proposal:

(a) An ombuds office acts only after a conplaint has been received;
that is appropriate to an office which is responsible for over-
seeing the inplenmentation of a piece of |egislation which iden-
tifies behaviors which are to be discouraged;

(b) The ombuds office reacts to conplaints of an adm nistrative
nature, not to undesirable or unhealthy government policies;
the goal inplicit in the question with which we have been
asked to deal is to prevent the enactnment of |egislation
infringing aboriginal rights: this is clearly a task that
is beyond an ombuds of fice.

(c) Because ombuds offices respond to admnistrative conplaints,

t hey have been used to focus attention on individuals who
have been abused; there is no precedent for using such an
office to protect collective rights, or indeed, for nonitor’
ing cross-cultural issues in general.

(d) The limts of the ombuds office seemto stop at notifying
the legislature of a finding. A government willing to brazen
out a criticismuntil the storm bl ows over quickly exhausts
any hope of renedy in the aggrieved party.

(e) Orbuds offices depend on annual appropriations for the fund-
ing to maintain their support staff; their investigative role
requires |arge support staffs, but they are at the nercy of

t he governnent for the maintenance of their staff.




(b) Human Ri ghts Conmi ssions

A human rights commission is, in a sense, a specialized onbuds
office which is responsible for enforcing a code prohibiting
di scrim nation on the basis of race, creed, colour, nationa

origin, and sonetines sex or even sexual orientation.

One result is that very often such conm ssions will have em nent
spokespersons (hereafter known as speakers) fromthe najor mnority

communities within the province or state.

Al t hough the Canadi an Human Ri ghts Commi ssion has becone well known
across Canada in” recent years, and has jurisdiction in the North-

west Territories, it is the youngest of the human rights conm ssions
in Canada, probably because property and civil rights are provincia

matters south of 60.

Li ke onmbuds of fices, human rights comm ssions have wi de investi-
gative powers. Unl i ke onbuds offices they have the authority to
award danages. The classic nodels in Canada would be the Ontario
and Saskat chewan conm ssions. They will attenpt to arbitrate and
conciliate between a conpl ai nant and defendant, typically an em
pl oyee and enployer or a landlord and a prospective tenant. But
should the landlord or the enmployer refuse to conciliate, they

can bring the action to court.
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These comm ssions are willing to receive what are called “infor-
mal conplaints” that is, conplaints related to behaviour in the
general ballpark of their mandate but in which it does not appear
that the code has actually been viol ated. Only if there is a
great deal of good will on the part of the |andl ord-enployer
def endant can these informal conplaints have effect. This is
often the case when a m ddl e managenent person has behaved offen-
sively and an effective conciliator gets through to the president
of a large firm who would rather conpensate for the m sbehavior
of his underling than be seen to endorse bigotry. The ability of
the Human Ri ghts Conm ssion nodel may be sumed up as foll ows:

1. The human rights conm ssion has nore extensive powers than
the onbuds office-as far as enforcenent is concerned, but its
areas of enforcement are restricted to violations of the
statutory human rights code; |ike the onbuds office, this

fails to neet the preventive criterion;

2. The human rights comm ssion is an agent of current policy.

Indeed, the Ontario code declares that “it is public policy
to prohibit discrimnation. O fenders, and others who wi sh
to do SO are invited to display a decorative copy of the
code with their endorsenent. So far as the code which the
comm ssion enforces is current policy, it is subject to
repeal or anmendnent |ike any other statute.

Human rights in the sense of racial discrimnation is generally
an offense conmitted by a person, or a conpany (which is

| egally a person) against another person. The state enters
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into the scene as an enforcer, arbitrator or conciliator.
The interest of the state lies in enforcing its |aws.

Hi storically, the major conplaints of abuse of aborigina

ri ghts have been against |egislatures or against the execu-
tive arm of the governnent which, under our system answers

to the legislature and is subject to its control.

For all these reasons the hunman rights conm ssion does not

appear to be nodel, given the criteria set out.

(c) A Standing Committee of the Legislative Assenbly

A standing committee of a legislature is any conmttee which gets
its basic nandate from the pernmanent rules or standing orders of

the legislature. One federal parlianentary comrittee is created
by statute rather than by the standing orders. In either case,

the standing feature is its permanent status.

Li ke any other legislative commttee it is nade up of Menbers
of the legislative Assenbly. Assenbl i es which have politica
parties generally distribute the nenberships on the commttees

in the sane ratio as the party standing in the house.

Standing commttees typically examne legislation and will also
sonetines receive special references fromthe house. Assenblies

which follow the convention of three readings of a proposed |aw
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will usually refer a bill to commttee after second readi ng.

This means that the commttee can entertain only those anendnents
whi ch do not change the principle of the bill. Reference before
second readi ng nmeans that the House has not yet given approval

in principle, and therefore, anmendnents affecting the principle
may be in order. Special references usually mean an order of the
house inviting the commttee to study a broad subject area and
make broad policy recommendations, mch like the work of a specia

comm ttee.

Federal |y, Senate committees have had nuch nore independence from
the governnent of the day than have Conmons committees. COMMONS
committees have been especially limted since their budgets are
set by the Conmi ssioners of Internal Econony of the House of
Commons, all of whom are cabinet ninisters. The Senate, in con
trast, has a Committee on Internal Econony which includes the
Leaders from both sides but is made up, like other committees,

in proportion to party rati os.

A Standing Conmttee on Aboriginal R ghts could be created by
statute, or even by Charter with the authority to exam ne al
legislation for its inpact on aboriginal rights. Thi s mandate
could specifically include a study of delegated |egislation, that
is, regulations, guidelines, circulars issued by cabinet or by

i ndi vi dual ministers pursuant to an ordi nance, |t could judge

these proposals in light of Charter provisions
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This would serve to inform at |east a good cross section of the
M L A’'s, who would, in turn, have access to the rest of their
col | eagues. It does neet the criterion of preventive action,

but only if it is capable of real action

Wth one exception, no parlianmentary or |egislative conmttee has
ever had nore than the power to report its findings to the House
fromwhich it springs. A recent change in federal Commons
procedure requires the governnent to reply within 120 days to

a report of a Conmttee. Its reply can be any witten or oral

statenment the governnment chooses to make.

A handful of federal statutes provide for a power of disallowance
of regul ati ons; Even if these were automatically referred to
conmttee , which they are not at present, the disallowance woul d
occur at the tinme the Conmttee report is adopted by a vote of the

House .

All Commttee reports take on whatever effect they are capable of
havi ng, including the anendnent of a proposed law, that is, a bill
upon adoption by the House. The Commttee is, then, in effect,

a mcrocosm of the House nandated to do the detailed work on be-
hal f of the House as a whole, and subject to its approval. It has
greater access totheHouse than an outside conm ssion. But it

has no power in its own nane.
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One positive aspect of a conmittee as a possibl e mechani sm for
protecting aboriginal rights is that it would be part of the

| egi slative process itself. Thus, unlike the previous nodel s

di scussed, it would have the ability to exam ne and conment upon
| egislation before it is passed. In many respects this would be

its chief advantage.

I'ts chief disadvantage, on the other hand, would lie in the fact
that it could never enforce its decisions. Conmittees are, by
definition, creatures of the Legislative Assenbly, their purpose
being to do the detailed work the Assenbly as a whole would be
too busy or would find it too cunbersone to undertake. The as-
sunption behind this is that the Legislative Assenbly nust be
fully informed of the significance of any |egislative action;

it becones the task of the commttee to do this kind of detailed
exam nation and to nake recomendati ons on the basis of its study.

The fact that a conmttee could only nmake recomendations to the

Assenbly woul d i npose the npbst severe limtations on its effect-

iveness as a nechanism for protecting aboriginal rights.

Within the context of these nobst fundamental restrictions, however,
ways could still be found to bolster such a commttee' s effective-
ness. One step would be to provide a guarantee that would renain
a permanent part of the legislative process. Wen we | ook abroad
for precedents we see that the detailed structures which we have
with the “fundanental principles of denocracy” are not, in fact,

carved in stone.
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In the case of Fiji which is a nmenber of the Commonweal th

and has a bi-cameral system based roughly on the Wstm nster
model , the upper chanber has a conmttee nade up
exclusively of native Fijian senators, 75% of whom nust approve
any legislation affecting native Fijians’ cormunallyowned | and
or customary |laws before it can becone the | aw In other words,
it is a coonmttee, nmade up exclusively of nenbers from one par-
ticular ethnic group, with the powers to inpose its will on the

nore broadly representative Assenbly.

If a Standing Commttee on Aboriginal Rights were to be effect-
ive, it would have to have a nobst extraordinary and unprecedented
power, permtting it to block |egislation which mght be approved
by a majority of the Menbers of the House of which the Commttee
was an integral part. W are not sure that such a Conmttee could
maintain credibility with the House, the electorate, o jtself.
There are several technical problens which conceivably could be
overcone , such as guarantees of adequate staff, and authority to
hol d hearings on its own initiative and without the |egislature

sitting at the tine.

A nore fundanental question would be the nenbership of the Com
mttee. Wuld it consist only of Dene and Metis and Inuvialuit
M.L.A. 'S? |If the Commttee were regionally representative of
those two (or three) groups, would that then effectively con-

script all the aboriginal M.L.A. ‘s, and consequently, either
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pl ace an extra commttee nenbership on them or prevent them

fromsitting effectively on another comm ttee?

We assune that bills would normally still go to the appropriate
policy commttees, that is, the standing commttee with the respon-
sibility for the matter with which that bill deals (transporta-
tion, education, etc.) so that each bill mi ght be considered by
some other commttee in depth for its general policy content,
while al so being considered for its inplications for aboriginal

rights by the aboriginal rights commttee.

The elenments of a simlar type of nechanism can even be found

wi thin a Canadi an context. Wi | e the Canadi an governnent has

| ong professed its opposition to any kind of governnment structures
based on race, it was in fact a party to the Janmes Bay and Nort h-
ern Quebec Agreenent which allows for just that possibility, at
least within certain narrow fields of jurisdiction. The agreenent
establ i shed the Kativik Regional Governnent (KRG) - a form of
public governnment nade up of elected representatives fromall the
region’s conmunities. It is a “public” government in as much as
race is not a prerequisite for participating in the denocratic
process. In certain specified areas, however (i.e. relating to

t he managenent of harvesting by non-natives) the Agreenent stip
ul ates that “the regional governnent shall make regul ations

solely upon the recommendation of a conmmttee conposed only of

Inuit. Such recommendati ons shall be binding on the regional

government’’ (24.5.4)
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As a precedent , the Kativik exanple is useful to the extent that
it shows that governments in Canada have already veered from the
traditional ideology regarding a) the power of conmittees over
Assenbl i es which appoint them and b) the racial nake-up of
political bodies. Its useful ness as a precedent is reduced by
two factors:

1)  For a variety of practical reasons, the Kativik conmttee
has never been put into effect, thus denying us a working
exanmpl e from w thin Canada;

2)  the scope within which the commttee could exercise its power
is by definition extrenmely narrow If a conparable conmmittee
was going to be set up in a new government structure in the
Western Arctic, its powers would have to be broadened to
include all aspects of aboriginal rights, especially |ands

and cultural matters along the lines of the Fijian exanple.

(d) Judicial Review

Judicial review is a consideration of the validity of any legis-
lative proposal, including delegated |egislation, by a court.
There are several systens of judicial review but they can be
sumarized into two basic forns, with sonme standard vari ations

on each: ref erence cases and litigation

Ref erence cases are cases in which sone major body, in Canada,

the Governor General in Council or the Lieutenant Governor in



Council of a province asks the highest court available to

consider the validity of |egislation.

Validity within a federal systemin which there is a federa
charter, and perhaps a provincial or territorial charter can be
j udged agai nst three questions: (1) I's the subject a provincia
or federal matter, or within the conpetence of the territorial

| egislature. (This says nothing about the nerits of the bill.)
(2) Does the bill offend any section of the federal Charter of
Rights? (3) Does the bill offend any section of the territorial

Charter should one be adopted?

Ref erence cases in the provinces of Canada are presently referred
to the Suprenme Court “of the province, all or npbst of the appea
judges sitting. Only the Lieutenant Governor in Council, that is,
t he cabi net, can make such a reference. Federal references are
made to the Suprene Court of Canada. Provinci al references cases
are subject to appeal to the Suprene Court of Canada. Feder a

references are a one-shot deal.
(ii) Litigation

Any legislative nmeasure, whether or not it has been the subject of
a reference case, but especially when it has not, can still be
argued as to its validity, after it has passed, by a citizen.

This commonly happens when a citizen is charged under an act which

he finds offensive, even if its offensive nature inpressed itself
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on himonly after the charge was |aid. Citizens can al so seek

a declaratory order of the court, that is, a declaration that “a

law" is invalid, jf they have a legitimate interest inits

provi si ons. This is particularly useful when it is not in the
nature of the particular offensive law to result in a charge being
| ai d. Not all laws are for the purpose of declaring a certain

action to be prohibited.
(iii) Meeting the Criteria

Judi cial review could neet the requirenment of being preventive
rather than taking effect after a bill was passed under certain
conditions . If a legislative chanber could refer a proposed |aw
to the court in the sane manner as the Governor-in-Council can

now do, and if the chamber were prepared to delay further pro-

ceedi ngs on the proposal pending the decision of the court, the

matter would have been dealt with preventively.

Such a reference would naturally require a majority of the Assem

absolute majority.

f

ﬁ bly but it could also be done by sone |esser nunber than an
|

|

|

N It is customary in a reference case for other interested parties
to intervene. One of the criteria is that the” cost be borne by
the governnent. Provi sion would have to be nade for paynent of
the intervenant’s legal fees as a constitutional right. whi ch

i ntervenants would have this right? (This option seems suspect

under the financial criterion. )

wl
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(iv) Who Makes the Reference

Provi sion could be nmade for reference by the Standing Conmttee
on Aboriginal Rights. This need not fail any of the criteria
but woul d have anot her problem In the case of Janes Bay, the
fact that the federal governnment did not intervene on an issue
whi ch involved the invasion of federal powers by a province is
wi dely believed to have influenced the court’ swillingness to
overrule the I ower court which had earlier ruled in faVOU{ of
the Cree and Inuit. W woul d be concerned that a reference, by

the Governor-in-Council or the Speaker on Order of the House.
(v) Special Constitutional Courts

France and Gernmany each have special constitutional courts. In
Germany, the legislative chanbers can nmake reference to the con-
stitutional court. So the idea that a | egislative chanber should
nmake a reference, and not only the Governor-in-Council, is not

W t hout precedent.

However, a separate constitutional court does not seem workabl e

wi thin the Canadi an system Canada has always had a unitary court
system even though we have a federal legislative system and a fed-
eral executive system In the provinces, the higher courts are
established by the province but the judges are naned by the federal
gover nnment . The Constitution Act, 1867, requires that judges be

nmenbers of the bar of that province at the tine of their appoint-
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ment . A separate constitutional court would be truly unprecedented
t hough, once the Western Arctic becanme a province, not unconstitu-
tional. Unless it had aboriginal nmenbers who were not |awers,
there would seemto be no advantage to such an unprecedented nove.
And, if it did have such nenbers, their decisions would still be

subject to appeal to the Suprene Court of Canada.

(vi) The Limts of Judicial Review

There is, in addition, another nore subtle problem No Canadian
court has ever directed a legislature to spend noney Or to meke
any other specific legislative provision. The furthest the courts

have gone is to strike down a neasure which is offensive.

If it is to be a function of this review body to ensure that any

| egi slative proposal is consistent with the general well-being of

t he aboriginal peoples, as outlined in a treaty-charter, then the
revi ew body should be able to nake positive suggestions even

t hough ‘these would require approval of the legislative assenbly.
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This distinction between the Canadi an and American judicial trad-
ition needs to be stressed because we are very often aware of
sone of the nore exciting devel opments in judicial intervention
in the United States and nay well fail to appreciate that these

interventions are sinply not part of Canadian practice.

When Washington State refused to honour Indian treaty rights to
fish, the court provided detailed supervision of the allocation
of fishing stations and fishing catches between the Indian tribes
and the sports fishernen. This is simlar to the detail ed super-
vi sion provided by the resolution of the bussing issue in Boston,

Massachusetts

There is a suspicion that United States courts were led to devel op
their activist tradition because of the extrene unw | lingness of

| egislatures to provide resolution to urgent and pressing soci al
crises. Canadi an | egi sl atures have been nore often dammed with
faint praise for their belated interventions. Oowing to the conbined
effect of a lack of a Charter of Rights, until recently, and a
reasonabl e hope on the part of a reticent court that the legis-
lature would intervene in tine to avert a crisis, we have thus

far avoided the controversial practice of judicial activism.

A 1975 review of cases relating to the trust of the US. Secretary
of the Interior found abundant cases compelling the executive to

use their discretion in ways which were denonstrably benefi cial
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to the interests of the tribes for whomthey acted as trustees.
The same study, prepared by the Assistant Solicitor the Secre-
tary of the Interior for the then Secretary, described the cases
i nvalidating federal statutes as “sparse”. Gven the unwilling-
ness of Canadian courts to conpel |egislatures to spend noney, or
to nake alternative provisions when they do invalidate a |aw,
judicial review mght provide a sporadic negative constraint but
it is unlikely to point a legislature in a direction which pro-
tects and enhances rights once the legislature is on another

track.

Many of the matters concerning aboriginal rights which were re-
viewed in our historical discussion are matters on which a court
woul d sinply not be the best forumin which to resolve an issue.
This is especially the case if a legislature has clearly and ex-
plicitly enacted a policy which detracts from aboriginal rights
but does so in a way which is defensible under a Charter or

Bill of Rights. Even with the activist tradition of the U S.
courts, there is nuch nore reticence about striking down a
federal statute than there is about invalidating an executive

deci si on.

W can conceive of many aspects of aboriginal rights in which a
court of any sort would sinply not be the best forumin which to
resol ve an issue on which the legislature had pronounced in a

manner of fensive to the aboriginal people.
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(e) A Second Chanber

Many parlianmentary |egislatures have two chanbers. The chanber
elected directly in the way famliar to the Menbers of the Legis-
| ative Assenbly is commonly referred to as the Lower House and
the other as the Upper House . Thi s hierarchical |anguage seens
to add nothing to an understanding of their respective roles.

W shall refer to the House that is not the Legislative Assenbly

as “a second chanber” , “a senate” , or “a council of elders”

Second chanbers traditionally serve two functions. First, they
provide a responsible voice for interests which are not suffi-
ciently represented in the “representation by popul ation” system
characteristic of assenblies. These interests may be regi ona

or cultural. Cultural may include small nation-groups within a
federation, linguistic or religious groups. Secondly, they pro-
vide an instrunent for the review of public policies before they

beconme | aw.

It is inportant to note that althoughmostsecond chanbers are

not elected by direct election on a rep-by-pop basis, any broad
survey turns up a nunber of examples which are considered highly
denocrati c. In short, many liberal denocratic systems have recog-
ni zed that rep-by-pop is a vital conmponent in the denocratic pro-

cess but not the only one.
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The United States Senate is elected directly. But there are two
senators per state regardl ess of popul ation. Further, they hol d
office for six years, three tines as long as the House of Repre-
sentatives, and half again as long as the four year term of pres-
ident. This puts the Senate in a position where, if it chooses
to resist pressures sufficiently, it can override the w shes of
the House and of the President. Since only one third are el ected
at any two-year election, the whole body can not be overturned

for its action on a given neasure.

The Australian Senate is structured much like the United States
Senate despite its being part of a parlianmentary system Gove rn -
ments have sonetines regarded defeat on noney bills in the Senate
as a vote of non-confidence, wunlike sinmilar defeats in the British
House of Lords or the Senate of Canada. Thi s has been somewhat

probl ematic on the rare occasion on which it has occurred.

The German Bundesrat (Senate) has three nenbers per state, with
sonme states having a fourth or fifth senator. The Bundesr at
menbers, however, are ninisters of state governments who hold of-
fice as senators as part of their mnisterial office. One menber
from each state spends full time in the federal capital, as pleni-
potentiary, while others conme down as needed. The seats for each
state can actually be rotated anong the state m nisters according

to the busi ness before the Bundesrat.



.. 181

Since the state governnents are elected in a denocratic way it
woul d be hard to call this nmethod of selecting senators any |ess

denocratic than a direct election.

On matters affecting the rights of their states, or on cultural
interests they exercise a full veto. n noney bills or other
strictly federal matters they have a suspensive veto which can

be overridden by a 2/3 vote of the first house.

Fiji provides a somewhat exotic, but nonethel ess useful exanple
of a country which has tried to incorporate diverse cultural
groups within a single public governnent system under the British
parliamentary tradition. The popul ati on consists of 42% native
Fijians, 50% East Indians and 8% Eur opeans. The Senate consists
of 22 menbers: seven appointed by the Prinme Mnister, six by the
Leader of the Qpposition, one by residents of a particularly
remote island, and eight by the Great Council of Fijian Chiefs.
All are for a termof six years with a 50% renewal rate every
three years. The Senate can exercise a suspensive veto over npst
legislation, and a conplete veto over any |egislation affecting

t he communal | y-owned lands of native Fijians (anounting to 80% of
the country's total land mass) . Even nore precisely, this outright
veto can be exercised by the native Fijian members of the Senate:
t he approval of six out of eight of themis required before |aws
affecting their lands and custons can be passed. In other words,

t he indi genous popul ati on has been guaranteed not only direct col-

lective representation in the |egislative process, but also an ab-

solute veto over legislative measures directly affecting its interests.
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CGeneral ly, a second chanber, in review ng |egislation already
passed in the other place, repeats each of the steps taken in
the primary house. A bill only becones |aw when it is presented
to the Conm ssioner, Lieutenant-Governor or other head of state
with a statement that it has been approved by both Houses. |If

t he second chanber does not have an absolute veto, then the bill

must, as in Britain, sinply wait for an extended period, or be
passed again with a very large majority in the primary chanber

as in Cernmany.

For instance, if we follow the three-reading formula which is

characteristic of the parlianments which have grown out of West-
mnister, then the sane three readings are repeated in the second
chamber . First reading represents an agreenent to print the bil

and debate it at a later tine. Second readi ng approves the bill

in principle, and nore conplex or controversial neasures then go
to conmittee for detailed study. The Committee reports. Third

reading is the last chance to object and to propose anendnents.

What is different is not the general procedure but the style of

treat ment. If the matter has been thoroughly considered in the

first chamber, and does not present any problemw th respect to

the interests the second chanber represents, it will receive very

speedy passage. If it has not received thorough consideration, or
appears dubious to those interests, then it will receive nore

t horough scrutiny.
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Money bills can usually only be introduced in the assenbly. Thi s
is true even in the United States where cabinet secretaries do

not sit in the Congress and the executive are quite separate from
the legislative branch. |n Britain and Canada, noney bills may
be introduced only by adm nister tabling a letter fromthe Queen,
Governor Ceneral or Lieutenant Governor. At |east one bill in

recent years was disqualified for lack of this letter.

Even with a suspensive veto the second chanber can still have a
strong influence on budget matters if they affect the purposes

for which that house exists. The |ast bill effectively defeated

by the Senate of Canada was a Custons Tariff Anendnent Bill which,
anong other things, “proposed to abolish the Tariff Appeal Board,

a court of record. The minority CGovernment of 1961 argued that

it was a noney bill. But the majority Opposition argued that ab-
olition of a court was a matter of rights. \Wen the Commons re-
fused the anmendnent, the Governnent lost a motion in the Senate vote
whi ch would have relented on the Senate’ s proposed anmendnment on this
matter. The Senate had not interfered with the actual noney
provisions . But the | ack of agreement between the two Houses on

the final text led to the bill failing to pass.

The essence of a second chanber is that it participates directly
in the | aw making process. The cost of a second chanber is borne
in the sane manner as the cost of a first chanber. The burden of

proof is upon t he sponsor of a neasure. The cost of w tnesses
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appearing before commttees are typically borne by the chanber as

part of the |egislative process.

The nethod of selection is clearly the nost troubl esone question.
W do not consider that a second chamber which represented only a
part of the population would be in keeping with the spirit of dia-
| ogue whi ch we have seen. Nor would it be in keeping with the
spirit of a treaty-charter such as we have suggested. However it
is finally structured, the Council of Elders (a translation for
the Latin term Senate) nust appear to represent the whol e popu-

lation as far as any |legislative body can do so.

At the same time, the Elders nust be constituted along |ines which
do serve the purpose for which the body was created. [t must be
capable of articulating the aboriginal interests in a |legislative

proposal in a way which mght not happen in the Assenbly.

One possibility would be to divide the Western Arctic into a rel a-
tively few senatorial or conciliar districts, each of which would
be represented by three Councillors, Elders or Senators. For

instance , if there were seven districts including the five regions
of the Dene, the Cty of Yellowknife, and the Inuvialuit, if they
chose to join the Wstern Arctic, the second chanber woul d consi st

of no nore than eighteen or twenty-one menbers.



There are four nethods of selection, any one of which would be

wor kabl e and denocrati c:

(1) direct election for a relatively long period, six or nine
years, W th elections occurring on a staggered basis, every
two or three years, nuch |like the Anerican system

(2) nomination by regional council, which would include repre-
sentatives of all conmttees within the region, with the seats
rotating anong the menbers of the council during their tenure
according to the subject matter, nmnuch like the German system

(3) nom nation by the regional council, which would include repre-
sentatives of all comunities within the region, for a rela-
tively long period, six or nine years, with ternms running for
a staggered period-, thus formng a blend of the two systens.

(4) election by each and every comunity in the Valley of one
representative to the Senate, in nmuch the same way that each
state in the US elects two senators despite w de variations
in their respective popul ations. Since there are nore cont
munities in the Western Arctic with predom nantly native
popul ati ons, this could provide the nechanism for ensuring
that aboriginal interests are given adequate representation,

wi t hout of fending any fundanental principles of denocracy.

On the basis of the critera identified at the outset, it would
appear that (3) ,a blended system may best serve the interests of
the Western Arctic. First, it would allow the nomn nation of

El ders who m ght not be nmenbers of the regional council.
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Secondly, it would free the Council of Elders from partisan poli-
tics to the greatest possible degree while freeing the Assembly
to gain the greatest advantage of a w despread Canadi an practice.

Thirdly, it would conbine representation of regional interests

with stability and continuity.

Ei t her system of nom nation by the regional councils supposes

that such bodi es woul d be created. The study of such bodies is
wel | beyond the mandate of this study, and would have required
more time than was available.  Nonetheless , we note the discussion

of such regional councils in the proceedings of earlier confer-

ences.

The extent of the powers of a Senate or Elders’ Council mght be
split along the German lines. On matters affecting issues within
the treaty—charter, cultural concerns, ¢or matters directly affectinc
the regional interests, the veto could be absolute. Proposals for
the whole territory which did not affect the interests of the

regions , as regions, and which did not affect aboriginal rights

would be limted to a suspensive veto which could be overridden

by a two-thirds majority of the Assenbly.

The real value of a second chanber will not be neasured by the

nunber of proposals it defeats but by the skill with which the
two Houses negotiate to bring about |egislation which neets their

respective interests.
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To this end, they may each have committees of their own for nost
questi ons. For especially sensitive questions they nay choose
to have joint commttees which would bring the sane report back

to both Houses.

Ei ther House, as well as the Lieutenant Governor, should be able
to refer any bill or regulation to the Court. But such a refer-

ence should not be a substitute for dealing with a bill on its

merits. If ten senators or elders found that a bill offended
their notion of aboriginal rights, it is not clear that two judges
on a three judge panel would succeed in reassuring them The real
advantage to such a reference power would not be to resolve dif-
ferences between the Houses so nuch as to resolve a difference of
opi nion w thin either House. “Woul d you believe that this does
not offend the Charter if the court said so?” might be a strong

bargai ning chip during a debate.

The power to block legislation, permanently or tenporarily, has

several corollaries. Most inportant, a second chanber can anend
a bill to cure its defect, and ask the first chanber to approve
of its amendment. x sinple notion approving of the anendnent in

the first chanber would be sufficient given that the whole matter
has al ready had three readings previously. Secondly, if the
second chanber identifies an issue on which the Mnisters sitting

in the other House have not proposed a bill, the Senate or Elders
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m ght introduce a neasure they felt was appropriate, do all that
is necessary to pass it through their House and place it at the
door of the other place. This would have the effect of putting
very strong pressure on the Assenbly. The Assenbly may, then,

still deal with the bill as it sees fit.

There are several precedents for a second chanber whose role in-
el udes the protection of rights of one sort or another, but par-

ticularly rights which very nuch resenbl e aboriginal rights.

Fiji is one exanple that has already been nentioned. It has a

| oner house which is elected at large in such a way as to ensure
proportional representation for each cultural group. FEignt of
the twenty—two senators however, are elected exclusively by a

G and Council of Chiefs and have powers to veto any |egislation

which affects their rights.

The German Senate, which we have al ready discussed, represents
states, each of which were once independent kingdonms in their own
right . Each has a different dialect, a different culture, often
different religious traditions. The people of each state cer-
tainly see thenselves as the original people of their region.

The demand for such a control over the central governnent cane
after a period when the domnation of one state over the federal
qovernment , and it over the other states produced consequences

whi ch nobody wi shed to see repeated.
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The Senate of Canada was intended to represent regional interests.
Its failure to do so is widely acknow edged, nost notably by its
own menbers who have voted to establish a Joint Commttee on
Senate Reform while this study was bei ng conduct ed. Very briefly,
the fact that the party in government has usually been able to
dom nate the Senate by staying in office for [ong enough to nane
a majority of the Senators is, undoubtedly, a mmjor cause of its
weakness. It is interesting to note, however, that during many
of the Senate Debates on Senate Reform over the past decade,
nunerous senators have suggested that they would be better off
with a suspensive veto, at |east on sone matters, if it freed
themup to use it, than to have an absolute veto which they were

afraid to exercise.

If a Senate or a Council of Elders is to protect aboriginal rights,
it may not be necessary that aboriginal people have an absol ute
control over it. But it will be necessary that the constitution

of the Senate or Elders’ Council not be subject to change without
the consent of the people whose interests it is supposed to pro-
tect .  Wien the federal governnment proposed to replace the Senate
of Canada with another sort of second chanber, jn 1978, the Cover-
nor in Council, under pressure fromthe Senate, referred the natter
to the Suprene Court. The federal Parlianent on its own initiative
had, in the past, increased the Senate seats by providing for new

provinces and territories. But the cCourt found that, while this
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may have reduced the relative voting strength of a province,

Parlianment cou1ld not go so far as to abolish or directly reduce

the representation of a province.

Concl usi on

W have considered five options: an ombuds office; a human rights
type of commission; a standing conmittee of the legislature; judi-

cial review, a second chanber

The ombuds office and the commi ssion both fail to neet the criteria.
A standing commttee could deal with matters preventively but with-
out real power. Judi cial review would place denands on a court

whi ch go beyond the role of a court. Much of the success of a
judicial review system would depend on the provisions nade for ref-
erence cases. While other access to the courts, regarding a treaty-
charter would be essential, it would not neet the preventive cri-
terion , it would not put the onus on the proponents of a neasure,

and it would not put the financial burden on the governnent.

A second chanber is the one nechanism which clearly meets all the
criteria. It could be designed so as to represent all the people
of the Western Arctic while reflecting traditional aboriginal geo-
graphic lines. This mght be done by making the five regions of
the Dene, and the Inuvialuit six of the seven regions represented
in the second chamber. Three menbers could be sent from each

region to ensure diversity of thought, experience and skills.
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Menbers could be elected directly for terms of six or nine years.
O they could be selected by their regional councils for the life
of the council. O they could be selected by their regiona

council for terns of six or nine years.

A second chanber would be charged with the responsibility of re-
viewing all legislation for its conformty with the spirit and
intent of a treaty—charter including its provisions for aboriginal
rights . Shoul d these be offended, a bill could be vetoeda. Should
there be objection to a bill on other grounds there would be a
suspensive veto only. The sane body woul d al so revi ew del egat ed

| egi slation, though the opportunity to do so should be avail able

to both louses.

A second chanber would be able to enter into negotiations with the
ot her House, and with Mnisters to find solutions which would be
acceptable to all concerned. While the power to bl ock |egislation
is the only real way to ensure that the interests it is nmeant to
serve will be heard, it is a power which should be used only when

all other efforts have fail ed.

A seccnd chanber also has the distinct advantage of being a high-
l'y public body. If the legislature, as a whole, chooses to have
ombuds offices and comm ssions which report to it the fruit of

i nvestigations they conduct |argely behinc closed doors, the re-




view of their work, |ike the review of all

| egi sl ati on,

shoul d

certainly be conducted in the full light of a public scrutiny.



‘ APPENDLX

ABORI G NAL RI GHTS AND | NTERNATI ONAL LAW

I nt roducti on

The Northwest Territories has a unique opportunity to design
and to inplenent a system of governnent which at one and the
same time will protect all of its inhabitants, native and
non-native. While protecting the civil rights of all of its
peopl e, the government of the Northwest Territories can recog-

nize the aboriginal rights of the indigenous popul ati on.

An examination of the laws of other nations should help to
suggest sone of the avenues avail able to acconplish the

establ i shment of such a system

Since the United States is both geographically and ethnically
closest to Canada, a heavy emphasis iz placed on Anerican |aw.

We shoul d renenber that we net only share a continent, but

al so have a comon. history with the United States. Wiile the
United States has a very highly devel oped system of law in

regard to its native population, it is worth mentioning that

the Royal Proclamation of 1763 applied to the whole of North
Anerica, since it preceded the Anerican Revolution and separation

from the Crown.

Most crucial to the exam nation of American law is the devel op-
ment of tribal sovereignty and the heavy enphasis, (especially

since the Nixon admnistration of the early 1970’s) on self-



determnation for |ndian peoples.

The Nature of International Law

As a result of a League of Nations covenant in 1920, a Permanent
Court of International Justice was established. !t was dissolved
in 1946. Following Wrld War 11, there was established an
International Wrld Court at the Hague. The Court is the
judicial armof the United Nations; article 93 of the U.N.
Charter nakes all U.N. nenbers parties to the statute creating

the Court.

The Court can only hear cases where both parties agree to the
Court’s jurisdiction. Therefore, although the Court can render
advi sory opinions, it has very limted power to adjudicate and

no police power whatsoever

International law then, is a body of law which is primarily
conpri sed of custom International law is what nations do

2
anong and between thensel ves and ot her nations.

Therefore, “ex aequo et bono” as justice requires, becones a

matter of interpretation by each nation.

International Law and Aboriginal Rights

In this light, one can see that the question of aboriginal

rights cannot be said to be answered in a particular body of



i nternational |aw. Nati ons have respcnded to and continue .o

deal with this issue in various ways.

The followng is a review of a Canadi an government memcrandum
regarding the recognition and protection of Mnority R ghts in

the Constitutions of other countries.3

Austria grants |anguage rights to Slovene and Create mnorities
who are granted the right to their own organi zations, neetings,

press, schools, admnistration and courts in their own | anguage

India has recognition of the right to use |anguage and to

establish schools and courts. O particular interest is a

provision setting aside seats in Parliament in proportion to
t heir popul ati ons. There are special provisions wth respect
to Assan, a territory in which several indigenous tribes are

| ocat ed.

New Zeal and has specific Maori seats in Parlianment and Maori

el ectoral districts. Four seats are reserved to the Muori

popul ation in the eighty-nenber House of Representatives.

Panama has Constitutional requirenents for special protection
and advancenent of indigenous peoples including bilingua

literacy prograns in indigenous communi ties. *

Singapore stated Constitutional responsibility of the governnent

to care for special interests of indigenous peoples.
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Swazil and has Constitutional recognition of traditional Swazi

| ands, custons and cul tures. Swazi National Council continues

to advise government on Swazi |law, custom tradition, and cul ture.

Australia constitutionally (s. 25) recognizes race as a possible
base for disqualification fromvoting. A so federal, provincial,

and state |legislatures can nake |aws affecting aboriginal peoples.

Bel gi unis | anguage rights of Flem sh and Walloons are extensive,

but Germans are recognized only in a mnor way.

Cyprus constitutionally provides for a Geek President and a
Turkish Vice-President; for specific proportions of G eeks and
Turks in Parlianent, Cabinet, the civil Service, and Judiciary.
There are separate |egislatures for the two communities and

some restriction on office-holding for Geeks and Turks.

Finland’ s Laplanders are not provided for though both Swedish
and Fi nni sh-speaki ng Swedes have total |anguage rights as well

as “intellectual and econonmic” needs |ooked after

Quatemal a has a policy of assimlation “integration of indigenous

peoples" that is stated at Article 110 of the Constitution.

South Africa has self-governing Bantu.

Abori gi nal peoples have a relationship to international law in

that they nust eventually cope with the majority culture whose

political and economc realities determne their fate.5
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Most of the early court cases refiected the paternalistic

attitude made fanmous in Cherokee Nation v. State of Georgia®,

where Chief Justice Marshall refers to “donestic dependent

nations” . |n the cayuga |ndians Case’, the British and American

Clains Tribunal held that an Indian tribe is not a subject of
international law and is a legal unit only insofar as the |aw

of the country in which it lives recognizes it as such. 8

A change in attitude is reflected in an Advisory Opinion on
Western Sahara’.  The International Court of Justice was asked

for an interpretation of the concept of “terra nullus - a
territory belonging to no one”. The “case marks the first,

al beit tentative step towards a |ess blinkered approach to the
status of the aboriginal comunities in international law . .* 10

It follows that if “terra nullus" is a fiction, the original

i nhabi tants continue to have title unless it has been extingui shed.

Very sinply, the 1land did belongtosomeone,i.e.the indigenous

popul ati on, when the "discoverers" arrived.

This decision also looks in the direction of a recognition of
self-determ nation for native peoples. In the Report of Inter-
national N.G.O0. Conference on Discrimination Against |ndigenous
Popul ations in the Americas, 1977, there is stated the desire
for recognition of “the right of indigenous peoples and nations
to have authority over their own affairs. »11 gince nmodern

International Law establishes that a nation is defined through



.16

its own sovereignty, the principle of self-determnation should
express the freedom and the powers of the indigenous courts

within their areas.

Various attenpts have been nade to set up systens in which
native clains are adjudicated. “An Indian d ainms Comm ssion

wi th decision-making powers operated in the United States from
1946 to 1978." “New Zeal and established the Witangi Tribuna
in 1977 “inter alia" to nake recommendations on clains” arising

fromthe Treaty of Waitangi, 1840. A post was created in 1977

to deal with land clains in the Northern Territory of Australia.

In 1946, an Indian Claims Commission was established to “hear
and determne” claims, conmmtting it to adjudication, but not

to nediation. Unfortunately, the Conm ssion “has not functioned

to the satisfaction of the Indians it was designed to aid. 12

The Al aska Native dains Settlenent, 1971, was therefore handl ed

in a different manner and a |l egislative resolution was sought.

The New Zeal and Wi tangi Tribunal has three nenbers (two of
whi ch are appointed by the governor-general) which “inquire

into and nmake recommendations upon” Maori clains that |egislation

or Crown conduct violate Maori rights since the Treaty of

Waitangi, Cctober, 1975. There appears to be a lack of faith

! by Maoris in the tribunal and it has been little used. »t3
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In Australia, the Aboriginal lLand Rights (Northern Territory)

Act, 1976, provides for land grants based on traditional |and
use or occupation by the Crown, and for the adm nistration of
these lands by aboriginal groups. Unfortunately, the Act

est abli shes the use of an adversarial process.

In Israel, all legal issues of a donestic nature are heard in
religious courts, functioning separately fromthe civil court
system Rel i gious courts rule on all matters relating to
marriage and divorce, adoption, inheritance and other matters
deemed to be in the donestic sphere. Therefore, Mslens,
Christians (several sects are recognized) and Jews can be

heard by nenbers of their own religious group for adjudication
of famly matters. Particularly where religious custom and
tradition play a large role in the fair determ nation of such
matters, this systemis uniquely well-suited. In this way,
the Israeli donmestic courts resenble tribal courts in the

United States.

Title Aspect of Aboriginal R ghts

Among the issues involving aboriginal rights in international
forunms, the issue of aboriginal title is nost essential. The
United States has |long asserted that aboriginal peoples claims
“to their ancestral lands.. arises under established principles
of international |aw. Aboriginal title, in other words, ‘terns

from i menorial possession per se and does not require a public
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grant."15

16
Bennett then cites Lipan_Apache Tribe et al v. the United States ,

where Justice Davis said “Indian title does not depend on

sovereign recognition or affirmative acceptance for its survi-

val . Once established in fact, it endures until extinguished

or abandoned. ! 17

The 1957 Convention Concerning Integration of |ndigenous

18

Popul ations in Independent Countries “requires as a matter of

international obligation the acknow edgenent of the rights of

nld (S)imple

i ndi genous peopl es over their ancestral | ands.
justice demands that the |aw should acknow edge the rights of
peopl es who have occupi ed their | and since time immemorial--=---
lands with which they have typically forned an irrevocable

spiritual bond.”20

O course, such an assertion of noral right did not prevent
the United States Suprene Court from denying a right of compen-

sation for the appropriation of Indian |lands held only by

abori gi nal title2¥

Bennett further suggests that “international sovereignty and

| and tenure are separate concepts”. He cites both the Purchase

of Loui si ana fronlhbpoleonzz, and to the Indian Native O ains

Set t | ement Act23, in which native clains were settled for

nine hundred and sixty-two mllion dollars ($962, 000, 000) for



a piece of land bought in 1867 from Russia for seven million

pounds (7,000, 000 pounds).24

In Australia, the leading case reviewed the histcry of aborigina
title in the United States, Africa, India, Canada, and New

Zeal and, and concluded in the one hundred and Zorty-eight page
decision “that the doctrine of communal native title did not

form and had never formed, part of the Law of Australia."*>

The doctrine articulated by Blackstone in England was that
aboriginal title was not part of the common law of England gand
coul d thus be ignored. This led the way to “a proposition of
truly startling arrogance: that not only did the civilized
nations acquire sovereignty by their “discovery” of lands

al ready peopl ed by indigenous inhabitants but the right of those
i nhabitants to continue in possession of their ancestral hones
nmust sonehow recei ve executive or |egislative recognition before

it could be admitted to exist. 2627

New Zeal and enbraced the Blackstone Doctrine and in Hoani Te

Heuheu Tukino v. Aotea District_Maori Land Board said that

aboriginal rights exist only to the extent acknow edged by the

sovereign."28

In 1847, Judge Chapnman asserted that native title can only be

extingui shed with the consent of the native occupiers."29
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And in the longest trial in English |egal history, the English
Court of Chanter'y found that in spite of “grave breaches of
government obligation to the Banabans, the tourt ruled that

there had been no truSt or fiduciary obligation".30'30"’1

Tribal Sovereignty

A learned article in the Harvard Law Review, revi.ews the judicial
doctrine of tribal sovereign immunity in the United States and
suggests that recent court decisions “may foreshadow future
limitation of tribal immunitym"3l The Indian Reorgani zation

Act of 19 3432

establishes tribal soverei gn immunity. The Suprene
Court has held t-hat this inmunity nmust be expressly waived and

that the waiver cannot be inp lied.”

The Indian self-Determination and Education Assistance Act
| .s DDE A ) "contrasts with previous federal government policy.
Since 1970, “ federal Indian policy has sought to encourage

I ndian self -determnation and econonic developnent t. w34

Dry Creek Lodge, Inc. v. Arapahoe and Shoshone Tri bes35 somewhat

undernmined Santa O ara and “opens the door to future intrusions
n36

into the workings of tri.bal governnents.

The Indian Gvil Rights Act (I.C.R.A.), 1968, provi ded simlar,

but not identical indivi.dual rights as other indivi dual s (see

Append.ix) .
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There nmay well be an erosion of tribal sovereignty in the

[imtation on tribal sovereign inmunity. In O0liphant v. Suquam sh

| ndi an Tribe37, the trend in Supreme Court, and by extension

| ower courts, as well, is to limt the sovereign powers of tribes,

at least in crimnal matters and further cites United States v.
38

Wheeler

39

Montana v. United States™ may indicate a trend of the Suprene

Court to nove away from tribal soverei gnty40. The Court held
that the tribe no longer had title to the bed of the Big Horn
Ri ver and could not therefore decide who should have the right

to hunt and fish there.

Essentially this case” is an abrogation of the nost fundanental
aboriginal rights. The tribe wi shed to prohibit non-nenbers of
the tribe fromhunting and fishing on tribal |ands. Rat her

t han uphold the rights of the tribe, the court held that title

was held by the State of Mont ana41.

In United States law, Indian tribes are quasi-sovereign. Recent

cases, such as United States v. Antel ope42, recogni zes the con’

cept that Indian tribes have inherent powers, and attributes

of sovereignty. Congress, though, has “plenary and preenptive

n43

powers over |Indian affairs Strict scrutiny is the standard

requi red where Congress nakes a racially-based |aw.
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Also, where an Indian treaty is abrogated by Congress, repeals
a statute guaranteeing rights to a tribe, conpensation is

required. 44

Concl usi on

Because tribes in the United States have a quasi-sovereign

status, they have a great deal of control over their own interna
affairs. They are enpowered by Congress to develop their
resources, both human and | and-based. There has been acknow edge-
ment of their title in the land by the courts. They have been

protected fromsuit by the doctrine of tribal immunity.

The first Reorgani zation Act has put an end to the allotnent of
I ndi an | ands. The Indian Gvil Rights Act, however, has becone
controversial since it is seen by sone as a limtation on the
powers of tribal governnent and thereby as a threat to I|ndian

standards . 45

In looking to the United States Indian |law and policy, we
recomrend followi ng the advice of the Solicitor that “governnent”

agenci es nmust “bend over backwards” to avoid infringing Indian

u46

rights . This principle includes “both the preservation of

a land and resource base for Indian”, and the protection and

. . . 4
nurturing of Indian tribal self-governnment. " !
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Returning to the Northwest Territories and renmenbering the
task at hand, Chanbers suggests that “lIndian country becones
anal ogous to a territory prior to statehoodAS. One is struck

by the opportunity to incorporate this nmotion in a new plan

for all of the peoples of the Northwest Territories.

Renmenbering that there is inherent Iimtation on all governnents,
self-determnation is a goal which is both reasonable and
attai nable where the systemis constructed wth a view toward

fai rness. 49
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APPENDI X

Articles in addition to, and amendment of, the Constitution of
the United States of America, proposed by Congress, and ratified

by the Legislature of the several States, pursuant to the Fifth
Article of the original Constitution.

* (1791) ARTI CLE 1I.

Congress shall nake no law respecting an establishnent of
religion, or prohibiting the free exercise thereof; or akridging
the freedom of speech or of the press; or the right of the people
peaceably to assenble, and to petition the Governnment for a
redress of grievances.

ARTICLE 1I1.

A well-regulated mlitia being necessary to the security of a
free State, the right of the people to keep and bear arms shall not
be infringed.

ARTICLE I11.

No soldier shall, in tine of pesece, be quartered in any house
wi thout the consent of the owner, nor in time of war but in a
manner to be prescribed by |aw

ARTI CLE | V.
The right of the people to be secure in their persons, houses,

papers and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue but upon prob-

abl e cause, supported by oath of affirmation, and particularly
describing the place to be searched, and the persons or things to
be seized.
ARTI CLE V.

No person shall be held to answer for a capital or otherw se
i nfamous crine unless on a presentnent or indictnment of a grand
jury, except in cases arising in the land or naval forces, or in
the mlitia, when in actual service in tine of war or public dan-
ger; nor shall any person be subject for the sanme offence to be
twice put in jeopardy of life or limb; nor shall be conpelled in
any crimnal case to be a witness against hinself, nor be deprived
of life, liberty, or property, wthout due process of |aw, nor
shall private property be taken for public use wthout -just conpen-

sation.
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ARTI CLE VI.

In all crimnal “prosecutions the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State and
district wherein the crine shall have been committed, which dis-
trict shall have been previously ascertained by law, and to be
i nformed of the nature and cause of the accusation; to be confronted
with the witnesses against him to have conpul sory process for
obtaining witnesses in his favour, and to have the assistance of
counsel for his defence.

ARTICLE VII.

In suits at common |aw, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherw se re-examned in any
court of the United States than according to the rules of the
common | aw.

ARTICLE VIII.
Excessive bail shall not be required, nor excessive fines
i mposed, nor cruel and unusual punishrments inflicted.

ARTICLE | X
The enuneration in the Constitution of certain rights shall
not be construed to deny or disparage others retained by the people-

ARTI CLE X
The powers not delegated to the United States by the Consti-
tution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.
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S 1302. Constitutional Rights

No Indian tribe in exercising powers of self-governnent shall---

(1)make or enforce any law prohibiting the free exercise of
religion, or abridging the freedom of speech, or of the
press, or the right of the people peaceably to assenble
and to petition for a redress of grievances;

(2)violate the right of the people to be secure in their persons,
houses, papers, and effects against unreasonable search and
sei zures, nor issue warrants, but upon probable cause, supported
by oath or affirmation, and particularly describing the place
to be searched and the person or thing to be seized,

(3) subject any person for the sane offense to be twice put in
j eopar dy;

(4) compel any person in any crimnal case to be a wtness against
hi nsel f;

(S)take any private property for a public use wthout just
conpensati on;

(6)deny to any person in a crimnal proceeding the right to a
speedy and public trial, to be informed of the nature and
cause of the accusation, to be confronted with the w tnesses
against him +to have conpulsory process for obtaining wtnesses
in his favor, and at his own expense to have the assistance
of counsel for his defense;

(7)require excessive bail, inpose excessive fines, inflict cruel
and unusual punishments, and in no event imgose for conviction
of any one offense any penalty or punishnent greater than
i mprisonment for a term of six nonths or a fine of $500, or

bot h;

(8)deny to any person within its jurisdiction the equal protection
of its laws or deprive any person of liberty or property wth-
out due process of |aw

(9)pass any bill of attainder or ex post fact |aw or,

(10)deny to any person accused of an offense punishable by inprison-
ment the right, upon request, to a trial by jury of not |ess

than six persons.
(Pub.L. 90-284, Title II, S 202, Apr. ll,l96t8 §2 Stat 77 )



