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THE HONORABLE RICHARD NERYSOO, M.L.A.,
SPEAKER.

Your Specia Committee on Constitutional Reform has the honour of presenting its

Report and commends it to the House for consideration.

Michadl Bdlantine, M.L.A.,
Chairman.
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Revort of the Special Comm ttee on Constitutional Reform

| NTRODUCTI ON
The Special Committee on Constitutional Reformlast reported to the
House on March 15, 1991.  Your Special committee is pl eased to

submt this report on its activities since its |ast report.
Several devel opments in relation to national constitutional issues
are sunmmarized bel ow In addition this report details the
presentations made by your Special Conmttee to the Senate and
House of Commons Special Joint Conmttee on the Process for
Amendi ng the Constitution of Canada, and provides draft principles
for the consideration of the Legislative Assenbly of the Northwest
Territories in respect of the ongoing constitutional reform process
i n Canada [ APPENDI X g].

TERMS OF REFERENCE

The ternms of reference for the Special Committee on Constitutional
Ref orm whi ch were recomended in its report in Novenber, 1990 and
?dPPted by the Legislative Assenbly during that session, gare as
ol I ows:

1. The Committee shall continue to nmonitor devel opnents in other
jurisdictions relating to constitutional reformresulting from
expiry of the Meech Lake Accord, in particular, any proposals,
suggestions or matters which have been proposed or which may
be proposed by the GCovernnent of Canada, provincia
governnments, or the Yukon governnent, and which_may affect
constitutional reformin Canada and the Northwest Territories.

2. The Conmittee shall continue with its mandate under its terns
of reference to undertake such consultations, discussions or
meetings that are necessary wth authorized federal and
provincial bodies and appropriate territorial bodies that have
the responsibility to consider matters arising fromthe
failure of the Meech Lake Accord

3. Prior to the dissolution of the Ilth Assenbly, the Commttee
shal| prepare reports with recormendations to the Legislative
Assenbly on a strategy for the Legislative Assenbly to deal
with any proposals tor reformof, or amendnments to, the
Constitution of Canada.

RECENT DEVELOPMENTS

Di scussions on national constitutional reform revolve around three
mai n issues:
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the process of reform which includes the anending fornulas
public  participation, territorial participation, and
aboriginal participation;

thesubst ance of reform which includes division of powers,
abori gi nal sel f-governnent, Senat e Ref orm Quebec’ s
di stinctiveness and the status of the territories in the
federation;

timna of reform (recent devel opnents indicate that the
federal governnment and the other provinces wll havet o
respond to a tinetable established in part by Quebec and in
part by the next federal election).

1. Commi ssion on the Political and Constitutional Future of
Quebec (Belanger-campeau Conmi Ssi on)

The Bel anger - Canpeau cComission released its report on
March 27, 1991. This report reconmrended the adoption of
legislation by the National Assenbly of Quebecto
establish a process by which Quebec can determne its
political and constitutional future. This legislation
was adopted on June 20, 1991. It calls for a referendum
on sovereignty in June or Cctober, 1992, and provides for
the creation of two |egislative comittees. One
comittee will study the consequences of Quebec
sovereignty. The other will study any “formally binding"
proposals tor a renewed federalismwhich mght be made by
the federal governnent.

If a referendumis held and a positive outcone is

recei ved, the legislation states _that this wll
“constitute a proposal that Quebec acquire the status of

a sovereign state one year to the day” after the
ref erendum

Attached as APPENDIX A are the Conclusions and
Recommendations of the Belanger-Canpeau Conmi ssion.

2. Roval Conmi ssion on Abori gi nal Peoples

In April, 1991 the Prime M nister appointed forner
Suprene Court chief justice Brian Dickson to set the
terms of reference for a royal conm ssion on aborigina
peoples and to select the comm ssioners.

The former chief justice will be nakin? reconmendat i ons
in July on the mandate and nenbership of the Comm ssion.
M. Dickson has indicated that the Commi ssion wll
commence work in the sumrer of 1991 and report within
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ei ghteen nonths.  The relationship between the work of
thi's Comm ssion and other bodies studying constitutional
reformoptions is not clearly defined at this tine.

Special Commttee of Parlianent on National Unity

In June, 1991 the federal governnent established a
Special Joint Commttee of the Senate and the House of
Commons to inquire into and nmake recommendations to
Parlianment on the federal governnent’s proposals for a
renewed Canada. The federal governnent intends to put
forward such proposals in September, 1991. The Speci al
Joint Commttee is required to report to Parlianent by
February 28, 1992.

This Special Commttee will have fifteen menbers from the
House of Commons and ten fromthe Senate. Included in
Its mandate are provisions which state:

That the Committee provide Canadians with an
o?portumty to participate fully in the devel opment
0 tdhe Government of Canada’s plan for a renewed
Canada;

That the committee have the power to hold joint
sittings wwth the commttees of |egislatures or
i ndi vi dual nenbers of provincial and territorial
| egi sl atures;

That the Conmittee devel op procedures to ensure
abori gi nal peoples participate fully in the
devel opment of the Governnent of canada's plan for
a renewed Canada and, in particular, on issues of
special interest to them

APPENDI X B contains the full terns of reference of the
Special Parlianmentary Committee.

Report on the Amending Formula (Beaudoin-Edwards
Commi t t ee)

On June 6, 1991 the Special Joint Commttee of the Senate
and House of Commons (Beaudoi n- Edwards Conmitt ee)
rel eased its report entitled The Process for Amending the
Constitution of Canada.

Your Committee made two presentations to the Beaudoin-
Edwards Conmi ttee: one on March 19, 1991 in Yellowknife,
and the other on May 1, 1991 in Otawa.

APPENDI X ¢ contains the March 19th presentation.
APPENDI X Dcontainsthe May 1st presentation.
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YourCommittee is very pleased to report that virtually
all of the recommendations put to the Beaudoi n- Edwar ds
Conmittee were adopted in its report, in particular the
followng itens:

Abori gi nal Peoples

t hat any anendnents to the Constitution of
Canada directly affecting the bori gi na
peopl es require the consent of the gborlalna
peopl es of Canada;

that representatives of the aboriginal peoples
of Canada be invited to participate in al
future constitutional conferences;

that the Constitution of Canada provide for a
process of biennial constitutional conferences
to address the rights of aboriginal peoples.

Territories

that the extension of existing provinces into
the territories require the consent of the
l egislature of any territory and any province
affected, and the Parliament of Canada;

that the creation of new provinces in the
territories require only the consent of the
| egislature of any territory affected, and the
Parliament of Canada. [The Special Joint
Comm ttee added a provis t%at t%e anenéﬂng
procedure be reviewed when new provinces were

created] ;

that the territorial governnents be invited to

participate in all future constitutiona
conf erences.

These reconmendations are significant.. because. th
recogni ze the need to addressgoutstanding a origﬁngy

issues, and the need for participation by aboriginal
pﬁoples and territories in matters that directly affect
them

APPENDI X E contains a sunmary of all the reconmendations
of the Beaudoi n-Edwards Committee.
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Citizens' Forum on Canada'sFuture (spicer Commission)

The spicer Conm ssion report was rel eased on June 27,
1991. The Commi ssion was mandated to conduct a "dialogue
and di scussion with and anong Canadi ans” to determ ne
val ues and characteristics fundanental to the well-being

of Canada.

O Particular interest to the people of the Northwest
Territories were the follow ng observations contained in
Chai rman Spicer's foreword:

Abori gi nal peoples were also a high

riority in our consultation. W
ave listened attentively to those
few we could reach and we |istened
respectfully to the silence of the
others. It too told us things you
wll read here.

For sone time | have believed that
the First Nations - far from bei ng
onlv a noral challenge and a
“problent for Canada - nust be a
prom nent part of our solutions.

First, because they can help us
grasp the huge |land we share, and
teach us how to respect it. Next
because normal |y abori ginal teng to

take a nmore consensual, | ess
adversarial, approach to settling
differences - ‘an approach we can

only dream our politicians night
learn. Finally, with their rich and
varied culture, aboriginal peoples
can bring us to a deeper sense of
spirituality about our life and
destiny in Canada . . . .

our northern territories. The Yukon
and Northwest Territories remain our
last frontier, with very few people
but an almost ungraspable potential.
We need ways to allow the people
living there to be heard more in
Ottawa and at the constitutional
table. weneed, for the sake of all
Canadians, to mmke a concerted
effort to [earn much nore about t%e
uni que chal I enges, opportunities and
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culture of the North. And we need
to bring the idea of the North mor e
vividly into the inmgination of
Canadians as a unifying factor.
Canada is a northern country.

APPENDI X F contains the“Findings and Suggestions®” from

t he spicer Conmi ssion Report.

ANALYSI S

The range of approaches to the constitutional reform process, and
the nyriad of substantive changes being put forward by individuals,
political parties, business associations, citizen's coalitions,
provinci al governnents, and so on, are too nunerous to list here.

PROCESS:

In general, the central issue surrounding PROCESS is the
manner and degree of public participation in the reform
process. Advocates of a constituent assenbly approach want

el ected and private citizens to work together to prepare
principles for a new constitution. These(frinciples_mould
t hen Fossibly be referred to Parliament and the provincial

| egislatures for further consideration and drafting into a
constitutional docunent. Sonme proponents of a constituent

assenbly al so want any new constitution to be put to the
Canadi an public in a referendum

Opponents of a constituent assenbly see this process as too
divisive and too difficult to control. The federal governnent
has, to date, rejected the idea of a constituent assenbly in
favour of the Parlianmentary Conmttee which is described
el sewhere in this Report. This Conmttee would be charged
wi th conducting wide ranging hearings, but its mandate is not
to design a new constitution. Instead, the Committee wil

gognent on the federal government’s proposal for a renewed

ederation.

In addition, a central issue in relation to PROCESS is whether
or not the anending fornulas should be changed, and if so, how
any new formulas should differ from the current formulas.

SUBSTANCE

The central issues surrounding the nature of a renewed
federation appear to be 1) decentralization versus a strong
federal government; and 2) equality of the provinces versus
asymetrical federalism There are nunmerous other issues
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which also fall into this category such as the distinctiveness
of Quebec, Senate reform aboriginal self-government, mnority
| anguages, equal application of the Charter of Rights, the

"notwithstanding”" clause, provincjal vetoes, the status Of

EBEki kO iRS , tituti E8RIFaKENCES, other  federal
|nstﬁtutﬁons su% n%slt%el%ﬁi}ene urt of Canada, and so on

The federal government and several provincial governnents
appear to be proceeding on the assunption t hat
decentralization is necessary, or at least that the current
di vi sion of powers between Parlianment and the provinces nust
be reforned. Small rovinces such as Mnitoba and
Newf oundl and are opFosed 0 a radical change in the division
of powers which would lead to a decentralized Canada and the
anticipated erosion of national standards and national
progr ans.

The recent Beaudoi n- Edwards Report and the Spicer Conm ssion
Report have pointed out that provinces have always been
treated differently under the Canadian constitution. Further
asynmetry anong provinces can be anticipated as a central
I ssue in upcom ng negotiations.

TIM NG

Wth the Special Joint Commttee of Parliament reporting by
February 28, 1992, the stage will be set to push forward
negotiations with Quebec in the Spring of 1992. Quebec’ s
recent legislation calls for a referendumin June, 1992 or
Cct ober, 1992, but the legislation also requires that before
Quebec will consider proposals for a renewed federalism the
proposal s nust be formally-binding on the federal governnent
and the other provincial governnents. This seems to inply
that Parliament and the other provincial |egislatures would
have to pass resol utions supporting constitutional amendnents
before Quebec wi Il consider the proposals. This would be a
very awkward process w thout Quebec being involved in the
drarting of any such constitutional anendnents.

The timng issue will continue to overshadow di scussions on
substantive issues.  In addition, the Quebec |egislation
creates uncertainties of process that will need to be
addressed in particular, the provision which requires reform
proposals to be Informally binding on the Governnment of Canada
and the other provinces”.



RECONMENDATI ONS

Your Committee reconmends for consideration and di scussion by
menbers of this and the Twel fth Assenbly, the draft principles
contained in APPENDI X ¢ to gui de ongoi ng di scussions on
national constitutional issues.
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7. CONCLUS10IW

A commission such as ours could not confine its discussions to a narrow
definition of the political and constitutional future of Quebec. One cannot
examine the future political relations in the nation without inevitably focusing
on the human, social and cultural facets of the life of the people. In drawing
our conclusions, we would first like to stress a number of important
dimensions of our future, on which light would not otherwise be shed through

the main process we are proposing.

Québec is a society open to social change, which enjoys a high standard of
living. Even in such societies, not everyone has the same opportunity for
social advancement; an extensive system of income support and social
protection measures does not prevent the standard of living of some people
from declining or others from experiencing sustained poverty. The problem of
poverty in the cities and outlying regions, which are less prosperous in some
instances, was stressed before the Commission. It was suggested that the
problem should be solved before or at the same time that we redefine the
political and constitutional status of Québec. = We believe that poverty and
inequality are fundamental problems to which governments must respond with
thorough reflection and enlightened action. However, we feel that there is
nothing to suggest that such problems would be better settled were we to
avoid discussing the constitution, no more than they would be by simply
amending the current status or through a change of status. The dynamics of

social change influences and is influenced by changes in modern democracies.
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While it may be slowed by authoritarian, closed regimes, it does not

necessarily find an immediate solution in open systems such as ours.

In our society, Quebec women have achieved equality in principle; they must
now strive to attain equality in everyday life. The political field has
broadened considerably in the 20th century, drawing into the public domain
what were hitherto deemed to be private matters, Women have been
particularly affected by these changes. State intervention in the education and
health sectors, among others, are major political factors for women as they are
tied to changes in the role of the family and the imperative of achieving
equality between women and men. Several women's groups reminded us of this
fact by emphasizing that it was time to halt the under-representation of

women in political institutions.

The English-speaking community has been historically part of Québec’s reality.
Its significant contribution to Québec’s development must be stressed and
continue to be recognized. As a linguistic minority in Québec, it is seeking,

with French-speaking Quebecers who are themselves a minority in Canada, the

development of respectful, harmonious relations, and this goal has largely been
attained. A number of differences persist; both sides must endeavour to
resolve them in a spirit of openness. With respect to the political and
constitutional future of Québec, it is important to maintain, in collaboration

with the English-speaking community, legal guarantees which ensure the
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7. CONCLUSIONS

complete protection of its rights and institutions, and its full participation in

Quebec society.

The issue of the rights and claims of the aboriginal peoples is a different
matter altogether. The problems experienced by the 60 000 Amerinds and Inuit
of Quebec may indeed be examined against the backdrop of social change.
However, the problem is also political, and is tied to the existence of the
historic rights of the descendants of the oldest inhabitants of our territory.
The issues of concern to the aboriginal nations must be dealt with now.
Indeed, the current arrangements governing the aboriginal peoples do not
satisfy their desire for self-affirmation and self-government in regard to their
internal affairs. This situation cannot be prolonged unduly while waiting for a
final answer to the question of the political and constitutional future of
Québec. To the contrary, we believe it is urgent to specify the manner in
which we intend to realize aboriginal self-government. Negotiations to this
end must be conducted promptly and vigorously, in a spirit of openness and
rigour, with representatives of the Québec aboriginal peoples. Such
negotiations, focused on the future, will only be more fruitful if a process for
settling existing disputes is quickly adopted, in consultation with the aboriginal

peoples.

The public hearings of the Commission took us all over Quebec and enabled us
to better comprehend the diversity of Quebecers’ concerns. However, we
would like here to emphasize the similarity of viewpoints presented to us, by
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individuals and businesses in the regions, by municipalities and other regional
and local governments, on the importance of drawing public administrators and
Québec residents closer together. Broader authority and more extensive
resources are requested for the benefit of various regional organizations in the
fields for which they are responsible; the reorganization of various structures
is also demanded. We have decided not to include in our report
recommendations concerning regional and local governments. While the
qguestion is indeed an important one, we feel that the situation can change
more quickly and efficiently through normal democratic channels than it will if

it isincluded in a constitutional debate.

It should be stressed that possible changes in the political and constitutional
status of Québec could have a particular effect on the Outaouais region in
Québec. Indeed, were a significant number of federal sectors or services to
become Québec’s responsibility, employment and economic activity in the region
could be seriously affected. The same is true, undoubtedly to an even greater
degree, were Québec to attain sovereignty. Regardless of the course Québec
adopts, it will be necessary and urgent to implement specific programs aimed

at maintaining employment and economic activity in this region.

One striking difference between the regions of Québec is the concentration in
the Montréal metropolitan area of the greatest proportion of Quebecers of
non-French or non-British origin. A number of these cultural communities
have been established f_or a long time in Quebec and have happily settled in,
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while contributing their customs, talent and vibrant creative energy to the
social fabric. Others have arrived more recently and come from more remote
regions, creating an even greater ethnic diversity. The principle of equal
rights enshrined in the Québec Charter of human rights and freedoms must not
mask the tensions, indeed the discrimination, which new Quebecers may feg].
The Québec cultural communities expressed their willingness to participate in
the Quebec society when they appeared before the Commission. In our view,
in collaboration with members of the cultural communities, efforts must be
stepped up to ensure that Quebecers of all origins enjoy genuinely equal

opportunities and participate fully in al spheres of activity.

Elsewhere in Canada, French-speaking Canadians are often perceived as
representatives of one of the many cultures which make up Canada’'s
multicultural heritage, a culture which is entitled to preserve its ways and
customs and speak its language in private, but which must in essence live
socially in English, as do other cultural groups. The development of French-
speaking people outside Québec is thus limited in fact, wrongly no doubt,
through the misunderstanding of multiculturalism as a reflection of social life
everywhere in Canada.  This development, while it is sustained namely by a
number of provisions in the 1982 Constitution, is the object of constant legal
bettles. These conflicts before the courts, in which the federal government
often appears as the sole source of support of French-speaking groups against
the provincial governments, give rise to another misunderstanding. In the
name of fraternity and a common culture, French-speaking groups would like
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Quebec to support their position. For reasons related to its own linguistic and
constitutional position, it is not possible for Québec to take up the cause of
French-speaking groups in all of their legal undertakings. Were Québec
institutions and the Québec government to more actively support the initiatives
of French-speaking people outside Quebec other than through support before
the courts, Quebec and Quebecers would contribute more fully to the vitality

of the French-speaking community in Canada.

All of the matters we have just set out reflect concerns raised before the
Commission. However, the very essence of the questions raised by our
mandate demands that we focus exclusively on the political and constitutional

status of Québec, which we do in the following section,

History has witnessed Québec society’s long and patient pursuit of a politic-al
arrangement which accurately reflects its identity. Culture is at once the sum
of the creative expression of a collective imagination and the actions, words,
songs and accents which characterize the day-to-day life of a people. It is
its culture, fed and sustained by creators and researchers, nourished by
artists, experienced by one and all, which animates the identity of the people
of Quebec. Through their culture, they are able to revive their roots and
strive to surpass themselves, which demands that their political status reflect
their identity. While defining Quebec’s political future does not require
indeed that we concomitantly define its cultural future, doing so requires that
we clearly state that only a living, proud culture gives a people a sufficiently
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strong, distinctive face and spirit to sustain a promising future. This

perspective has guided our reflection and given it al its meaning.

All Quebecers share a number of fundamental objectives: all of them want the
society in which they live, Québec, to enjoy freedom and prosperity, based on
justice and fairness, a respect for differences, growth and openness to the

world.

Various social and political models are put forward to serve as a foundation
for the progress and development of Québec society. When such models are
discussed, any one of them may strike some people as inadequate; everyone
seeks to highlight the advantages of the social and political framework he
favours to gain the support of others. One fact remains: determining the
political and constitutional framework of a society, of a people, is a political
exercise, to the extent that democratic processes are imperative in the

expression of fundamental choices.

Québec’s relationship with the rest of Canada, within the political system and
the constitutional order which govern them, has reached a stalemate.  After
several years of constitutional demands which have expressed Québec’s
fundamental needs and aspirations, Canada adopted a new Constitution Act in
1982, without the consent of the Québec government and the National
Assembly.  This Act did not satisfy Québec’s requests. Moreover, for the
first time since 1867, it meant that one province, Québec, lost powers as a
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result of arrangements agreed upon by the other parties, in its absence and
without its consent. In 1990, the minimal conditions Quebec put forward to

ensure its formal acceptance Of the Constitution Act, 2982, were rejected.

It is pointless to refuse to acknowledge the current conflict: doing so will
only cause the further deterioration of the political foundations of our
societies and of the relations between Quebecers and Canadians.  Allowing the
situation to drag on will lead to the same result, thereby exacerbating

dissatisfaction, uncertainty and instability.

Relations between societies are also of other types, particularly economic.
Quebec, hke Canada as a whole, has an open economy fully integrated into the
main world trends, especially North American currents. The close economic
interdependence which characterizes Canada indicates that the reciprocal
benefits of ensuring the free movement of persons, goods, services and capital
are advantageous to everyone concerned and should, as far as possible, be
maintained, regardless of the political and constitutional status Québec adopts.
Moreover, Quebec is not calling into question the economic and financial

commitments and ties it has established with its Canadian and foreign partners.
With regard to political and constitutional relations, the consensus expressed
during the Commission’s deliberations is clear: profound changes must be made

to Quebec’s political and constitutional status. Regardless of the solutions
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adopted, they must promptly and permanently dissipate the uncertainty and

instability resulting from the current stalemate.

Two courses are open to Québec with respect to the redefinition of its status,
i.e. a new, ultimate attempt to redefine its status within the federal regime,
and the attainment of sovereignty.  Some people feel that the first course
must be adopted and, should it fail, that Québec should achieve sovereignty,

Other people prefer to adopt the second course of action immediately.

Should a final attempt to renew federalism fail, sovereignty would be the only
course remaining. It is therefore important to focus immediately on all its
implications and systematically specify the measures to be taken to efficiently
implement it, especially should it be concluded that this is the only possible

course of action, but also if it is deemed to be an imminent alternative,

The approach Québec chooses must have two objectives.  First, it must solve
the political and constitutional stalemate and ensure that satisfactory, durable
results are achieved in the near future: clear deadlines must be stipulated.
Second, the choice and its outcome must be clearly spelled out by Quebec and
made known to its partners in the federation. In this way, the rest of Canada
will be able to accurately assess what is at stake with regard to the
redefinition of Québec’s status and the seriousness of its process, and to make

its own choices.
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Afinal attenpt to renew federalism cannot be meaningful unless Canada and
the other provinces are prepared to participate efficiently in it. It is
i ncumbent upon themto inform Quebec of the contents of possible
arrangements to which they would adhere.  Québec, free to determine its
future, must ensure, without waiting to examine any offer or proposal
whatever, that it is prepared to implement the option it chooses. Should the
political climate so demand, preparatory measures would enable the process of
acceding to sovereignty to be launched in an enlightened, orderly and

predictable manner.

In this way, Québec could take advantage of the time available to it and
current arrangements to bolster its position, while strengthening its

negotiating power. The continued presence within the federal system of a

Québec whose needs and aspirations are not satisfied and which is embarking
upon fundamental changes is not the best guarantee for the smooth operation
of the federal regime. This approach makes it possible to prepare for the
attainment of sovereignty in a climate where there would be less uncertainty
than if Québec waited for the outcome of a possible referendum before
proceeding. Similarly, Quebecers would be better informed of what is at stake,

in anticipation of making a choice.

As long as Quebec maintains its current status and remains a province within
the Canadian federation, its relations and those of Quebecers with the rest of

Canada will continue to be governed by the Canadian Congtitution. A
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positive, open attitude toward Quebec would preserve the principle of

admissibility of any offer the rest of Canada might make.

For many Quebecers who appeared before the Commission, the question of

their political future and status in relation to Canada and the rest of the
world is tied to the exigencies of a global society, of a community which

constitutes a distinct people.

The Commission has noted the extent and depth of the consensus expressed
before it to the effect that the population of Québec unequivocally rejects the

current state of affairs.

For a significant number of Quebecers, Québec’s sovereignty is a concrete,
economically viable alternative to Canadian federalism which, they believe, no

longer efficiently contributes to Québec’s political objectives.

Quebecers have high expectations: they want Québec to recover jurisdictions
in all sectors, be they economic, social or cultural. They feel it is urgent to
dispel uncertainty through a clear process which ends the stalemate and

promptly produces results.

The Commission has also noted that Quebecers favour maintaining the
reciprocal advantages resulting from various economic and financial
commitments and ties between Québec and the rest of Canada.
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Under the circumstances, the Commission is of the opinion that Quebecers

will have to express themselves on the matter of their political and

constitutional future through a formal, democratic consultation.

Quebecers must consider the following: an unequivocal assessment, two equally
clear solutions, one of which can only be adopted if Quebec’'s partners also

wish to do so, and the other which must be prepared regardless of the choice

made. Bearing in mind its strengths and weaknesses with respect to its
geography and its physical and human resources, Québec must nhow make a

choice and implement it as quickly as possible.
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8. RECOMMENDATIONS

The commission reconmends to the National Assenbly theadoption, inthe
spring of 1991, of a legislation establishing the process by which Québec

determnes its political and constitutional future.

The legislation would contain three sections, that is, a preamble; a first part
dealing with a referendum to be held on Québec sovereignty; and a second part

dealing with the offer of a new partnership of constitutional nature.

“Preanbl e

. Considering the report, the conclusions and the recommendations of the

Commission on the Political and Constitutional Future of Québec;

2. Whereas Quebecers are free to assume their own destiny, to determine
their political status and to assure their economic, social and cultural

development;

3. VWhereas Quebecers wish to play an active part in defining the political

and constitutional future of Québec;

4.  Whereas the Constitution Act, 1982, was proclaimed despite the opposition

of the National Assembly;
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5. Whereas the 1987 Agreement on the Constitution, the aim of which was

to allow Quebec to become a party to the Constitution Act, 1982, has

faled:

6. Whereas it is necessary to redefine the political and constitutional status

of Quebec.

Part 1of t he Act: Ref erendum on Québec Sovereignty

The Act provi des:

that a referendum on Québec sovereignty is to be held, either between June

8 and 22, 1992, or between October 12 and 26, 1992;

that, should the outcome of the referendum be positive, Québec will acquire
the status of a sovereign State one year, day for day, after the date of the

referendum;

for the establishing of a special parliamentary commission of the National
Assembly and for its membership, to examine matters related to Quebec's

accession to sovereignty

that the special parliamentary commission will study and analyse all

matters related to -Quebec’s accession to full sovereignty, that is, Quebec’s
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exclusive capacity, through its democratic institutions, to adopt laws, levy
taxes within its territory and act on the international scene in order to
conclude all manner of agreements or treaties with other independent
States, and participate in various international organizations; that the
commission will make recommendations in this respect to the National

Assembly;

that the commission will also be responsible, should the Government of
Canada make a formal offer respecting an economic partnership, for
studying and analysing such an offer and making recommendations in this

respect to the National Assembly;

that the commission will be granted a budget and authorized to have studies
prepared and conduct whatever consultations it deems necessary, and to

hear all interested persons and organizations.

Part 2 of the Act: Offer of a New Partnership of Constitutional Nature

The Act provides:

for the establishing of a special parliamentary commission of the National
Assembly and for its membership, to assess any offer of a new partnership
of constitutional nature made by the Government of Canada, and to make
recommendations in this respect to the National Assembly;
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that only an offer formally binding the Government of Canada and the

provinces may be examined by the commission;

that the commission will be granted a budget and authorized to have studies
prepared and conduct whatever consultations it deems necessary, and to

hear all interested persons and organizations.”

The foregoing is a translation of the recommendations recorded in the

minutes of the March 25, 1991 meeting of the Commission held in Quebec City.
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GOVERNMENT ORDERS

[English]
NATIONAL UNITY
APPOINTMENT OF SPECIAL JOINI’ COWM TTEE

Right Hon. Joe Clark (President of the Queen’s Privy
Council for Canada and Minister Responsible for Con-
stitutional Affairs) moved:

That « Special Joint Committee of the Senate and the House Of
Commons be appointed to inquire into and make recommendations
to Parliament on the Government of Canada’s proposals for «
renewed Canada contained in the documents to be referred to it by
the Government;

That fifteen Members of the House 0f  Commons and ten
Members of the Senate be the Members of  the Special Joint
Committee: such Members on the part of the House of Commons to
be designated upon thereport of the Standing Committee on House
Management, which report shall be deemed concurred in upon
presentation or; if the House is not sitting e t the time of such
Standing Committee on House Management Report Such report
shall be deemed concurred in upon its being filed with the Clerk of
the House of Commons.




That the Committee have the power to appoint from among its
Members such sub-committees as maybe deemed advisable, and to.
delegate to such sub-committees all or any Of its powers except the
power to report directly to the House;

That the Committee have the power to sit during sittings and
adjournments of the House of Commons

That the committee or sub-committees have the power to travel
and to hold public hearings within Canada;

That the committee provide Canadians with an opportunity to
participate fully in the development Of the government of Canada's
plan for a renewed Canada;

That the Committee have the power to hold joint sittings with the
committees of legislatures or individual members of provincial and
territorial legislatures;

That the Committee develop procedures to ensure aboriginal
peoples participate fully in the development of the Government of
Canada's plan for a renewed Canada and, in particular, on issues Of
speci al  interest to them;

That the Committee have the power to send for persons, papers
and records, and to examine witnesses and to print such papers and
evidence from day to day as may be ordered by the Committee;

‘IRat the Committee be authorized to put in place mechanisms
designed to encourage and facilitate the part i ci pati on of individuals
and groups Of ~ Canadians;



That the Committee be empowered to authorize television and
radio broadcasting, as it deems appropriate, of any or al of its
proceedings or of proceedings of its sub-committees, pursuant to
the principles and practices governing the broadcasting of the
proceedings of the House of Commons;

That the Committee be granted allocations for expert assistance;

That the Committee be empowered to retain the service of
professional, clerical and stenographic staff as deemed advisable by
the Joint Chairs;

That the Committee submit its report not later than February 28,
1992, provided that if the House Of  Commeons is not sitting, the
report Will be deemed submitted on the day such report is deposited
with the Clerk of the House 0f  Commons and with the Clerk of  the
Senate;

That changes in membership of the Committee be effective
immediately after anotification, signed by the Member ® cting as
Chief Whip of any recognized party, has been filed with the Clerk of
the Committee;

That the quorum of the Committee be thirteen Members
whenever « vote, resolution or other decision is taken, so long as
both Houses arc represented, and the Joint Chairs arc authorized to
hold meetings, to receive evidence and to authorize the printing
thereof, when aine Members are present so long as both Houses arc
represented and

That a Message be sent to the Senate requesting that House to
unite with this House or the above purpose, and to select, if the
Senate deems it advisable, ten senators tolet on the proposed
Specid Joint Committee.
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LEG SLATI VE ASSEMBLY OF THE NORTHWEST TERRI TORI ES
SPECI AL COWM TTEE ON CONSTI TUTI ONAL REFORM
PRESENTATI ON TO
THE SPECI AL JO NT COW TTEE
OF THE SENATE AND HOUSE OF COVMONS
ON THE PROCESS FOR AMENDI NG
THE CONSTI TUTI ON OF CANADA

JO NT CHAIRVEN, SENATORS, MEMBERS OF PARLI AMENT, LADIES AND
CGENTLEMEN. ON BEHALF OF THE NORTHWEST TERRI TORIES  SPECI AL
COMWM TTEE ON CONSTI TUTI ONAL REFORM | WOULD LI KE TO WELCOME YQU TO
YELLONKNI FE AND TO THE NORTHWEST TERRITORIES. | REALIZE YOUR VISIT
HERE WLL ONLY BE A FEWHOURS, BUT | HOPE I T IS A PLEASANT AND
| NFORMATI VE ONE AND | HOPE YOU WLL COME BACK TO VISIT AGAIN SOON.

THE SPECI AL COWMWM TTEE DOES NOT W SH TO TAKE TOO MJCH OF YOUR TI ME
TODAY . YOU HAVE KINDLY AGREED TO ALLONV US TO MAKE A LONCER, MORE
TECHNI CAL PRESENTATI ON AT YOUR HEARINGS IN OTTAWA I N LATE APRIL OR
EARLY MAY. WE BELI EVE YOU WLL WANT TO HEAR FROM THE PUBLI C AND
OTHER ORGANI ZATIONS AS MJUCH AS POSSIBLE WH LE YOU ARE IN
YELLOAKNI FE.

TODAY | WOULD LI KE TO LEAVE YOU WTH TWOD SI MPLE MESSAGES: FI RST,
THE PEOPLE, GOVERNMVENT AND LEG SLATIVE ASSEMBLY OF THE NORTHWEST
TERRI TORI ES MUST BE ADM TTED TO THE CONSTI TUTI ONAL COUNCI LS OF
CANADA | | NCLUDI NG ALL DI SCUSSI ONS ON THE AMENDI NG FORMULA.
CONSTI TUTI ONAL PROCESSES SUCH AS | NTERGOVERNVENTAL MEETI NGS OF
CFFI G ALS AND M NI STERS, FIRST M NI STERS MEETI NGS AND CONFERENCES,
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AND ALL PUBLI C FORUMS THAT MAY OPERATE TO | NCLUDE CANADI ANS | N
CONSTI TUTI ONAL  REFORM ARE NOT COWPLETE UNLESS THE TWO TERRI TORI ES
ARE REPRESENTED AT THE TABLE BY NORTHERNERS.

SECOND, ABORI G NAL PEOPLES MUST ALSO HAVE ACCESS TO GOVERNMENTAL
AND EXECUTI VE DECI SI ON MAKI NG ON ALL MATTERS THAT RELATE TO THE
| NTERESTS OF ABORI G NAL PEOPLES. A NATI ONAL FORUM THAT BRI NGS
TOGETHER FI RST M NI STERS AND ABORI G NAL LEADERS | S NECESSARY, NOW
MORE THAN EVER, TO CONTI NUE THE DI ALOGUE ON | DENTI FYI NG AND
DEFI NI NG CONSTI TUTI ONALLY PROTECTED RI GHTS OF ABORI G NAL PEOPLES.

ACCORDI NG TO ALMOST ALL COWMENTATORS, CANADA 1s UNDERGO NG
FUNDAMENTAL AND | NEVI TABLE CHANCGE I N I TS POLI TI CAL PROCESSES AND
CONSTI TUTI ONAL  STRUCTURE. IN APRIL 1990 OUR SPECI AL COWM TTEE
APPEARED BEFORE THE CHAREST COW TTEE WHEN I T VI SI TED YELLOAKN FE.
AT THAT TIME, WE STATED THAT | F THE MEECH LAKE ACCORD SHOULD FAI L,
VERY SERI QUS THOUGHT MJUST BE G VEN TO MATTERS OF PROCESS BEFORE
FURTHER  CONSTI TUTI ONAL ~ NEGOTI ATIONS ON  SUBSTANTI VE = MATTERS
OCCURRED .

VWE RECOWENDED THAT THE FOCUS SHI FT TO THE AMENDI NG FORMULA AND TO
PROCESSES FOR PUBLI C PARTI Cl PATI ON I N (CONSTI TUTI ONAL REFORM  SUCH
AS REFERENDA COR PUBLI C HEARI NGS.
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I'T WAS QUR VI EW THAT THE PROCESS OF AMENDMENT MUST BE LEGQ TIM ZED
N THE EYES OF CANADI ANS BEFORE ANY NEW EFFORTS WERE MADE TO AMEND
THE CONSTI TUTI ON.  AMENDMENTS MUST BE PRESENTED TO AND JUSTI FIED TO
THE CANADI AN PEOPLE PRI OR TO THE ADOPTI ON OF ANY CONSTI TUTI ONAL
RESOLUTI ON BY FIRST M NI STERS OR LEGQ SLATURES.

VE PO NTED OUT BEFORE THE cHAREST COWM TTEE THAT A CONFERENCE TO
REVI EW THE AMENDI NG FORMULA | S ALREADY PROVI DED FOR I N SECTI ON 49
OF THE CONSTITUTION ACT. 1982, THAT CONFERENCE WAS TO BE HELD
BEFORE 1997 SO YOU ARE A FEW YEARS AHEAD OF THE GAME.

VE WANT TO STRESS AT THE OUTSET, HOWNEVER, THAT THE NEED FOR CHANGE
TO THE CONSTI TUTI ONAL TEXT SETTING QUT THE AMENDI NG FORMULA MUST BE
CLEAR AND UNEQUI VOCAL BEFORE THE EXI STI NG PROVI SI ONS ARE TAMPERED
WTH . IN CQUR VIEW THERE ARE SOVE PROVI SIONS I N THE PRESENT
FORMULA THAT MJUST BE ATTENDED TO I F THE NORTHWEST TERRI TORI ES AND
THE YUKON ARE TO BE TREATED FAIRLY AND ARE TO PLAY A ROLE IN THE
CANADA OF THE 21ST CENTURY. BUT THERE ARE ALSO SEVERAL UNWRI TTEN
ASPECTS OF THE AMENDI NG PROCESS THAT MJUST BE CAREFULLY EXAM NED.

VE BELI EVE A CLEAR DI STI NCTI ON MUST BE DRAWN BETWEEN THESE WRI TTEN
AND UNWRI TTEN ELEMENTS OF THE PROCESS.

CHANGES TO THE AMENDI NG FORMULA MUST NOT BE MADE SI MPLY TO ADDRESS
CURRENT PCLI TI CAL PROBLEMS.  ANY CHANGES MUST BE SQUARELY GROUNDED
N W DELY- SHARED PRI NCI PLES AND MUST BE DURABLE.
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1 CAN BRI EFLY | LLUSTRATE WHAT | MEAN BY A PRI NCI PLED APPROACH TO
AMENDI NG THE CONSTI TUTI ON USI NG THE EXAMPLE OF SECTION 38 WHICH | S
THE GENERAL AMENDI NG FORMULA OFTEN REFERRED TO AS THE “7 AND so*
FORMULA . SECTI ON 38 REQUI RES AN AMENDMVENT TO BE APPROVED BY
PARLI AVENT AND THE LEQ SLATI VE ASSEMBLI ES OF TWO THI RDS OF THE
PROVI NCES THAT HAVE IN THE AGGREGATE ACCORDI NG TO THE LATEST CENSUS
AT LEAST 50% OF THE POPULATI ON OF ALL THE PROVI NCES. THE
TERRI TORI ES ARE NOT PROVINCES SO THEI R POPULATION IS NOT COUNTED.
WHEN A CANADI AN LI VING I'N THE NORTHWEST TERRI TORIES OR THE YUKON
SEES A FORMULA LIKE THIS IT LEAVES THE | MPRESSI ON THAT THE
CONSTI TUTI ON BELONGS TO GOVERNMENTS NOT TO THE PEOPLE OF CANADA.
NO MATTER WHAT THE PCOPULATION OF THE TWO TERRI TORI ES, CANADI ANS
LI VING HERE ARE NOT COUNTED FOR PURPCSES OF THI S GENERAL AMENDI NG
FORMULA . DOES THE CONSTI TUTI ON BELONG TO CANADI ANS OR TO
GOVERNMENTS | N CANADA?

A SECOND EXAMPLE ARI SES FROM THE AMENDI NG FORMULA GOVERNI NG THE
EXTENSI ON OF EXI STI NG PROVI NCES | NTO THE TERRI TORI ES AND THE
CREATI ON OF NEW PROVI NCES. AGAIN , THESE PROVI SI ONS APPEAR TO
| GNORE CANADI ANS WHO W LL BE DI RECTLY AFFECTED | F THESE PROVI SI ONS
ARE EVER USED. THERE | S NO REQUI REMENT TO CONSULT W TH OR RECEI VE
THE APPROVAL OF THE RESIDENTS OF THE TERRI TORIES OR THEIR ELECTED
REPRESENTATI VES PRIOR TO AN ANNEXATI ON OF THE TERRI TORIES, OR EVEN
PRIOR TO THE CREATION OF A NEW PROVINCE IN THE NORTHWEST
TERRITORIES OR YUKON.  IN FACT, IF THE UNANNM TY FORMULA IN THE
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CONSTI TUTI ONAL AMENDMENTS SHOULD BE RARE, BUT THERE SEEMS TO BE
| NCREASI NG PRESSURE TO MAKE EVERY | SSUE A CONSTI TUTI ONAL | SSUE.
TH'S HAS WEAKENED OUR COUNTRY.  PQLI TI CAL LEADERS MOVE QUI CKLY TO
THE CONSTI TUTI ONAL FORUM WHEN ATTEMPTS AT POLI TI CAL COVPROM SE
FAIL . ANY NEW FORMULA SHOULD NOT FACI LI TATE TH S RAPID ESCALATI ON.

IN OQUR VIEW THE ENTRENCHVENT OF ANNUAL FIRST M N STERS

CONFERENCES ON THE  CONSTITUTION WoULD BE A M STAKE

CONSTI TUTI ONALI ZI NG EXECUTI VE MEETI NGS WOULD FURTHER REDUCE THE
EFFECTI VENESS OF OQUR LEGQ SLATURES AND PARLI AMENT TO DEBATE AND
RESCLVE THE POLITI CAL | SSUES OF THE DAY. |IT WOULD ALSO TEMPT FIRST
M NI STERS TO SEEK CONSTI TUTI ONAL SOLUTI ONS TO PROBLEMs THAT SHOULD
BE HANDLED ELSEWHERE.

FOR EXAMPLE, A SCLUTI ON TO CURRENT PROBLEMS M GHT LIE AS MJCH I N
THE REFORM OF THE PARTY SYSTEM IN CANADA AS | T DOES I N AMENDMENTS
TO THE CONSTI TUTI ON AND SPECI FI CALLY TO THE AMENDI NG FORMULA.  THE
ROLE OF ELECTED REPRESENTATIVES I N THE CANADI AN SYSTEM IS BEI NG
DIM N SHED AND MADE LESS RELEVANT AT AN ALARM NG RATE. TOO OFTEN
VE NOW FI ND ACROSS CANADA THAT THE VO CE OF ELECTED REPRESENTATI VES
HAS BEEN REPLACED BY COWM SSI ONS, TASK FORCES AND OTHER APPQ NTED
BCDI ES .

THE CURRENT NATI ONAL CLI MATE MAY NOT BE CONDUCI VE TO A PRI NCl PLED
APPROACH TO CONSTI TUTI ONAL REFORM A PREOCCCUPATI ON W TH POLI TI CAL
TACTI CS AND SELF-| NTEREST SEEM5 TO HAVE RESULTED IN A CRISIS OF
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CONFI DENCE IN WH CH THE CANADI AN PECPLE ARE SUSPI Cl QUS OF ELECTED
REPRESENTATI VES AND LEADERS.  CONSTI TUTIONAL POLI TICS SHOULD NOT BE
A STRIFE OF SELF-I NTERESTS MASQUERADI NG AS A CONTEST OF PRI NClI PLES.

IWVANT TO STRESS THAT | AM NOT SUGCGESTI NG THAT YOUR COW TTEE DO
NOTH NG OR THAT WE SIMPLY RIDE QUT THE CURRENT STORM  RATHER | AM
SUGGESTI NG THAT WE FOCUS THE SEARCH FOR SOLUTI ONS | N AREAS WHI CH
APPEAR TO BE CAUSI NG THE REAL PROBLEMS. VIEE SHOULD MOVE TO AMEND
THE CONSTITUTION ONLY WHEN WE ARE VERY CERTAIN THAT THE
CONSTI TUTION IS THE PROBLEM  WHEN | REVI EW SOVE OF THE COWVPLAI NTS
W TH THE CURRENT FEDERAL SYSTEM I T APPEARS TO ME THAT POLI TI CAL
INTRANSIGENCE | S TO BLAME FOR OUR CURRENT PROBLEMS RATHER THAN OUR
CONSTI TUTI ONAL  STRUCTURE. | NOTE, FOR EXAMPLE, THAT AMENDMVENTS TO
THE | MM GRATI ON PROVI SIONS OF THE CONSTI TUTI ON RECOMMENDED BY THE
MEECH LAKE ACCORD HAVE | N PART BEEN SATI SFI ED THROUGH A PROCESS
THAT DOES NOT REQUI RE AN AMENDMENT TO THE CONSTI TUTI ON or CANADA.

POLI TI CAL LEADERS HAVE NOT BEEN G VEN A MANDATE TO TAKE CANADA TO
THE BRI NK OF DESTRUCTI ON. PCLI TI CAL EGOS AND THE GHOSTS OF THE
PAST ARE NOT A VALID MOTI VATI ON FOR AMENDI NG THE CONSTI TUTI ON OF
CANADA . MY PONT IS A SIMPLE ONE: BEFORE YOUR COW TTEE RECOMVENDS
CHANGES TO THE AMENDI NG FORMULA OR TO ANY OTHER PART OF THE
CONSTI TUTI ON THERE KUST BE A CLEARLY DEMONSTRATED NEED FOR CHANGE.
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DCES THE FAILURE OF THE MEECH LAKE ACCORD REALLY | LLUSTRATE FLAWS
IN THE WRI TTEN PROVI SIONS OF THE AMENDI NG FORMULA, OR RATHER DCOES
| T TILLUSTRATE FLAWS | N THE oPERATION OF OUR POLI TI CAL PROCESSES AND
| NSTI TUTI ONS?

DI D THE ACCORD REALLY HAVE TO BE TREATED AS A SEAMLESS WEB? WAS
THERE NEVER A PO NT | N THE PROCESS WHERE THE VALI D CONCERNS OF
CANADI ANS COULD HAVE BEEN ADDRESSED THROUGH COMPROM SE?

IN OQUR VIEW THE MEECH LAKE ACCORD FAI LED NOT' BECAUSE OF ANY
OBVI QUS FLAW I N THE PROVI SIONS OF PART FI VE OF THE CONSTI TUTI ON,

BUT BECAUSE CANADI ANS WERE LEFT OQUT OF THE PROCESS AND DEN ED
ACCESS VWHEN THEY BECAME CONCERNED W TH A DEAL THAT HAD BEEN STRUCK
BY FIRST M N STERS. *

| MUST PO NT OQUT THAT THE AMENDI NG FORMULA WHI CH FI RST M NI STERS
ATTEMPTED TO USE IN THE MEECH LAKE PROCESS WAS A HYBRI D NOT
AUTHORI ZED BY THE CONSTI TUTI ON OF CANADA. T WAS I N EFFECT A
UNANIM TY FORMJULA WTH A THREE YEAR TIME LIMT, NO SUCH FORMULA
EXI STS N THE CONSTI TUTI ON.

THERE WERE ALSO SOME SUGCGESTI ONS DURI NG THE FI NAL DAYS OF THE MEECH
LAKE ACCORD THAT THE PROBLEM W TH THE CURRENT AMENDI NG FORMULA WAS
THAT I T MADE FI RST M NI STERS WAI T THREE YEARS BEFCORE BRI NG NG I N
AMENDMENTS. THIS I'S A FUNDAMENTAL M SREADI NG OF THE EXI STI NG
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GENERAL FORMULA WH CH ENCOURAGES EXPEDI TI QUS AMENDMENTS AND

THEREFORE SETS AN QUTSIDE LIMT OF THREE YEARS WHEN THE GENERAL
FORMULA | S EMPLOYED.

ONE FLAW IN THE CURRENT AMENDI NG PROCESS VWH CH NEEDS TO BE
ADDRESSED IS THE LACK OF A CLEAR BALANCI NG CF THE ROLES OF THE
EXECUTI VE, LEG SLATIVE AND PUBLIC ELEMENTS IN THAT PROCESS. |IN THE
MEECH LAKE DEBATE FIRST M NI STERS USED PARTY DI SCI PLI NE AND THE
SEAMLESS WEB TACTI C TO PUSH FORWARD AN ACCORD THAT WAS NOT WELL
UNDERSTOCD BY THE CANADI AN PEOPLE. THE CURRENT WRI TTEN PROVI SI ONS
DO NOT CONTAIN A CLEAR ROLE FOR FIRST M NI STERS IN THE AMENDI NG
PROCESS AND THEREFORE FI RST M NI STERS WERE ABLE TO PROVI DE THEIR
OM | NTERPRETATI ON OF THEI R ROLE.

FURTHERMORE, THE CURRENT PROCESS HAS NO REQUI REMENT FOR PUBLI C
| NPUT OTHER THAN THROUGH THE DULY ELECTED REPRESENTATI VES IN THE
LEG SLATURES AND | N PARLI AVENT. PARTY DI SCI PLI NE OPERATED TO
PREVENT CONSTRUCTI VE CHANGES TO THE MEECH LAKE ACCORD. THE M NI MAL
ROLE PLAYED BY ELECTED REPRESENTATIVES | N CONSTI TUTI ONAL AMENDMENTS
W LL CONTINUE UNLESS THERE ARE FUNDAMENTAL REFORMS | N THE PARTY
SYSTEM I'N CANADA.

SO THE HYBRI D FORMULA DESI GNED BY FIRST M NI STERS FOR THE MEECH
LAKE AMENDMENTS MAY HAVE PLAYED SOVE PART IN THE FAILURE OF THE
ACCORD . BUT DOES THI S STAND AS AN | NDI CTMENT OF THE AMENDI NG
FORMULA PROVI SI ONS GENERALLY?
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AS YOUR COW TTEE IS WELL AWARE OTHER PROVI SIONS IN PART FI VE HAVE
BEEN SUCCESSFULLY USED. FOR EXAMPLE, THE SO CALLED “7 AND 50"
AMENDI NG FORMULA WAS SUCCESSFULLY USED IN 1983 TO ADD PROVI SIONS TO
THE CONSTI TUTI ON | N RELATION TO ABORI G NAL MATTERS. THI'S BRING US
TO OUR SECOND MAIN PO NT TODAY - THE ROLE OF ABORI G NAL PEOPLES IN
THE ONGO NG CONSTI TUTI ONAL PROCESS. THE CONSTI TUTION (S. 35.1) EVEN
NOW REQUI RES THAT ABORI G NAL LEADERS BE | NVOLVED I N ANY DI SCUSSI ONS
THAT WOULD LEAD TO AMENDMENTS IN RELATION TO PARTI CULAR SECTIONS OF
THE CONSTI TUTI ON ACTS AFFECTI NG ABORI G NAL PECPLES. SO, FOR
EXAMPLE, |F FIRST M N STERS PURSUE DI SCUSSI ONS W TH QUEBEC ON THE
ALLAIRE REPORT RECOMMENDATION FOR SHARED JURISDICTION OVER
ABCORI G NAL PECPLES, UNDER SECTION 35.1 THERE MJUST BE A FIRST
M NI STERS CONFERENCE | NVOLVI NG ABOCRI G NAL LEADERS. TH'S DCES NOT
G VE ABORI G NAL PECPLES “A FORMAL VOTE I N THE CURRENT AMENDI NG
FORMULA BUT | T H GHLI GATS A CONSTI TUTI ONAL OBLI GATI ON TO KEEP
ABCORI G NAL PEOPLES I NVOLVED | N THE AMENDMENT PROCESS.

THERE IS ALSO THE UNFI NI SHED BUSI NESS OF | DENTI FYI NG AND DEFI NI NG
ABORI G NAL AND TREATY RIGHTS FOR THE PURPOSES OF SECTION 35 OF THE
CONSTI TUTI ON ACT, 1982, THIS IS ONE AREA WHERE WE WOULD SUPPORT
DEVI ATI ON FROM QUR SUGCGESTI ON AGAI NST ENTRENCHI NG FI RST M NI STERS
CONFERENCES . A CONSTI TUTI ONAL PROCESS SIM LAR TO THE CONFERENCES
ORI G NALLY ESTABLI SHED BY SECTION 37 AND SECTION 37.1 SHOULD BE
RESUMED, OR SOVE AGREED UPON ALTERNATI VE SHOULD BE CONSI DERED.
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CONS 1DERATION MUST ALSO BE G VEN TO ESTABLI SHI NG A PROCESS FOR
I NVOLVI NG THE GENERAL ABORI G NAL POPULATI ON I N ANY AMENDMENTS THAT
DI RECTLY AFFECT THEM | N OTHER WORDS, BEFORE CONSTI TUTI ONAL
AMENDMVENTS ON ABORI G NAL MATTERS ARE MADE | T MJUST BE CLEAR THAT
ABCORI G NAL LEADERS AND THE MAJORITY OF ABORI G NAL PECPLE SUPPORT
THEM .

I N CLOSI NG | WOULD ENCOURACE YOUR COW TTEE TO WEI GH VERY
CAREFULLY THE QUESTI ON OF WHETHER OR NOT THE CURRENT WRI TTEN
PROVI SIONS OF THE AMENDI NG FORMULA ARE THE PROBLEM AND WHETHER OR

NOT THEY CAN BE CHANGED USING A PRI NCI PLED, DURABLE APPROACH G VEN
OUR CURRENT NATI ONAL CLI MATE. WE DO SEE IN THE CURRENT WRI TTEN
PROVI SIONS, AND I N THE AMENDI NG PROCESS GENERALLY, AN UNJUSTI FI ED
Bl AS AGAI NST THE TWD TERRI TORI ES | N PARTI CULAR, AND AGAI NST
CANADI ANS LI'VING I N THESE JURI SDI CTI ONS. VWE WLL SPEAK TO ALL
THESE | SSUES I N SOVE DETAI L WHEN WE APPEAR BEFORE YOQU I N OTTAWA.

| HAVE AN QUTLINE OF THAT PRESENTATI ON AVAI LABLE TODAY WHICH | WLL
LEAVE FOR YOUR COW TTEE. THE NORTHWEST TERRI TORI ES SPECI AL
COWM TTEE WOULD ALSO BE PLEASED TO EXTEND ASSI STANCE TO YOUR
COW TTEE BY WAY OF FURTHER RESEARCH PAPERS OR ANALYSI S RELATING TO
THE AMENDI NG FORMULA AND | TS APPLI CATION TO THE NORTHWEST
TERRI TORIES .

THANK YQU.
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A PRESENTATI ON BY THE LEG SLATI VE- ASSEMBLY
OF THE NORTHWEST TERRI TORI ES
SPECI AL COMW TTEE ON CONSTI TUTI ONAL REFORM

TO THE

SENATE AND HOUSE OF COVMONS
SPECI AL JO NT COW TTEE
ON THE PROCESS FOR AMENDI NG
THE CONSTI TUTI ON OF CANADA

CHAIRMEN, SENATORS, MEMBERS OF PARLIAMENT AND LADIES AND
GENTLEMEN. | WOULDLI KE TO | NTRODUCE THE MEMBERS OF THE NORTHWEST
TERRI TORIES SPECI AL COWM TTEE oON CONSTI TUTI ONAL REFORM WHO ARE
WTH ME TODAY. THE HONOURABLE RI CHARD NERYSQO IS THE SPEAKER OF
OUR LEG SLATIVE ASSEMBLY. MR JOHN NINGARK |S THE MLA. FOR THE

RI DI NG OF NATILIKMIOT. | AM MICHAEL BALLANTYNE, CHAI RVAN OF THE
SPECI AL COMM TTEE ON CONSTI TUTI ONAL REFORM  1aAMALSO M NI STER OF
JUSTI CE AND M NI STER OF FI NANCE ForR THE NORTHWEST TERRI TORI ES.

VWE ARE VERY PLEASED TO BE HERE TODAY TO FURTHER DEVELCP THE
PRESENTATI ON WHI CH 1 GAVE BEFORE YOUR COMM TTEE IN YELLOMKN FE ON
MARCH 19TH. AT THAT TIME A NUMBER OF YOU HAD QUESTI ONS WHI CH t HOPE
WLL BE ANSWERED I N OUR PRESENTATION TODAY.

SUMVARY OF YELLOWKN FE PRESENTATI ON

| WLL QU CKLY SUMMARIZE QUR EARLI ER PRESENTATI ON FOR YOU. QUR
POSI TI ON WAS THAT BEFORE ANY CONSTI TUTI ONAL REFORM PROCEEDS, THE
PROCESS OF REFORM MusT BE LEG TIM ZED IN THE EYES OF CANADI ANS. IN
PARTI CULAR, OUR SPECIAL COMMITTEE WANTS TO MAKE | T VERY CLEAR THAT
TERRI TORI AL RESI DENTS, PARTI CULARLY ABORI G NAL PEOPLES, AND THE
ELECTED REPRESENTATI VES FrROM THE NORTHWEST TERRI TORIES, MJST BE

I N\VOLVED | N ANY PROCESSES DESI GNED TO SEeK CONSTI TUTI ONAL REFORM
VE ARE NOT SATI SFI ED wiTH BEI NG cONSULTED AFTER AGREEMENTS HAVE
BEEN REACHED AND RATI FI ED By OTHER GOVERNMENTS AND LEG SLATI VE
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ASSEMBLI ES, WE ARE DETERM NED TO BE AT THE TABLE WHENEVER
CONSTI TUTI ONAL 1SSUES OF NATI ONAL | MPORTANCE ARE BEI NG DI SCUSSED.

IN SAYI NG THAT THE AMENDI NG PROCESS MUST BE LEG TIM ZED WE DRAW A
DI STI NCTI ON BETWEEN THE WRI TTEN AND UNWRI TTEN ASPECTS OF THE
PROCESS. WE HAVE NOT' HEARD PERSUASI VE EVI DENCE THAT THE CURRENT
VRI TTEN FORMULA SHOULD BE DRANATI CALLY CHANGED. ( THROUGHOUT
TH' S PRESENTATION | WLL use THE WORD “FORMULA" RECOGNI ZI NG THAT
THERE ARE ACTUALLY FIVE DI FFERENT ONES.) THE FAI LURE OF MEECH LAKE
IN QUR VIEW IS AN | NDI CTMENT OF THE_UNWRITTEN ASPECTS OF THE
FORMULA VWH CH WERE ALMOST ENTIRELY WTHI N THE HANDS OF FI RST

M NI STERS TO CONTRCL.

THE CURRENT POLITI CAL CLI MATE

BEFORE DI SCUSSI NG THE DETAILS OF THE AVENDI NG FORMULA | W SH TO SAY
JUST A FEW WORDS ABQUT THE STATE OF THE NATI ON.

N THE LAST THREE OR FOUR YEARS EVERY ISSUE SEEMS TO HAVE BECOVE A

CONSTI TUTI ONAL | SSUE. CHANGE IS ON EVERYONE'S LIPS. | HAVE HEARD 0
MANY HEARTFELT STATEMENTS BY CANADI ANS ABouT THE NEED FCR
CHANGE. UNFORTUNATELY, FIRST M N STERS NMAY BE M STAKENLY

I NTERPRETI NG THI'S TO MEAN “CONSTI TUTI ONAL” CHANGE. | THINK

CANADI ANS ARE ASKI NG FOR A CHANGE IN PQLI TI CAL BEHAVIOUR. | TRULY
BELI EVE THAT VERY FEW CANADI ANS see ANY NECESSI TY FOR RADI CAL
CHANGE IN THE AMENDI NG FORMULA OR IN THE DI VI SION OF PONERS. THE
SORTS OF CHANGES THAT MOST CANADI ANS ARE LOOKI NG FOR DO NOT

REQUI RE CONSTI TUTI ONAL AMENDMENTS. THEY ARE ASKI NG FOR DRAMNATI C
| MPROVEMENTS | N THE CANADI AN ecoNnoMYy AND MEASURES TO | MPROVE
OQUR COWPETI TI VENESS IN THE EMERG NG GLOBAL ECONOW, AND THAT THE
FUNDAMENTAL SOCI AL FRAMEWORK OF OUR COUNTRY | S PROTECTED.

HOAEVER, AMONG MANY PCLITI CI ANS AND | NTEREST GROUPS THERE SEEMS
TOBE A MENTALITY THAT NUMEROUS AND FREQUENT CONSTITUTIONAL
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AVENDMENTS ARE NEEDED | N CANADA IN THE COM NG YEARS. TO A GREAT
EXTENT THE CONSTI TUTI ON OF THE COUNTRY HAS BEEN REDUCED TO THE
LEVEL OF AN ORDI NARY DOCUMENT. WE ARE DEALING WTH I T AS THOUGH I T
VWERE A COLLECTI VE AGREEMENT TO BE RE- NEGOTI ATED EVERY FEW YEARS.
PERHAPS THERE | S JUST TOO MJCH FASCI NATION W TH THE NEW POVNER TO
ORCHESTRATE CHANGE WHI CH 1S CONTAI NED IN A DOVESTI C AMENDI NG
FORMULA. IN OTHER WORDS, THE SI MPLE EXI STENCE OF AN AMENDI NG
FORMULA W THI N REACH OF ourR CURRENT LEADERS HAS EXCI TED AN

I NTEREST IN USING IT.

VE DO NOT THI NK THE EXISTING AMENDI NG FORMULA | S THE FUNDAMENTAL
PROBLEM WE TH NK THE PROBLEM |s A LACK OF ABILITY TO RESIST USING IT.
VE ALL LIKE TO TH NK OF QURSELVES AS NATION BU LDERS, BUT IN TRUTH,
VERY FEW ARE SO QUALIFI ED. IN FACT As ANY BUDDI NG HOVE REPAIR
ENTHUSI AST KNOA5, YOU QUICKLY GET INTO TROUBLE WHEN you TAMPER
WTH THE WRING orR THE PLUMBING, OR GOD FORBI D, THE FOUNDATI ON OF
YOUR HOME.

WE ARE APPREHENSI VE ABouT ANy constitutional AMENDI NG FORMULA
THAT MAKES AMENDMENTs EASY. By COVPARI SON THE SI TUATION | N THE
UNI TED STATES IS THAT LiTeraLLY THOUSANDS ©OF AMENDVENTS HAVE BEEN
PROPOSED AND ONLY A HANDFUL HAVE EVER SUCCEEDED. LI KE SOVE OF THE
OTHER PEOPLE THAT HAVE APPEARED BEFORE you, WVE ARE CONCERNED
THAT AN AMENDI NG FORMULA sHOULD NOT BE DESIGNED TO SATI SFY A
SHORT-TERM PCOLI TI CAL AGENDA. AN AMENDI NG FORMULA SHOULD BE A
RARELY USED DEVI CE WH CH FI LTERS ouTt ALL BUT THE FI NEST GRADE OF
MATERI AL. VEE TRI VI ALI ZE OUR COUNTRY AND QUR VALUES |F VEE THI NK
THAT EVERY GOVERNI NG PARTY AND EVERY GENERATI ON OF POLI TI Cl ANS
MUST LEAVE THEIR MARK ON THE CONSTI TUTI ON.

THE CONSTI TUTI ONAL REFORMs OF 1982 usHERED I N A NEW ERA THAT HAS
LED, PERHAPS MORE RAPIDLY THAN EXPECTED, TO A CONFRONTATI ON
BETVWEEN GOVERNVENTS AND | NDI VI DUALS. CANADI ANS WERE OFTEN
CHARACTERI ZED AS BEI NG CONTENT TO LET GOVERNMENTS MAKE ALL THE



5

DECI SI ONS, ALLOWN NG THEI R GOVERNMENTS TO MANAGE AFFAI RS
UNHI NDERED, EXCEPT FOR THE OCCASI ONAL SPREE OF VOTING EVERY Fl VE
YEARS.

THE MEECH LAKE ACCORD MAY WELL HAVE FAILED BECAUSE I T WAS
PERCEI VED BY MANY TO BE A CHARTER OF “GOVERNMENT RI GHTS’. THI S
THEME CAME UP FROM TIME TO TIME I N THE THREE YEARS OF CLOSE
SCRUTINY OF THE ACCORD. MANY CANADIANS SENSED W THOUT REALLY
KNON NG FOR CERTAIN THAT THI S IS WHAT THE MEECH LAKE ACCORD
REPRESENTED.

SOIT IS COWON THESE DAYS TO HEAR | NDI VI DUALS AND GOVERNMENTS

DI VI DI NG THEMSELVES | NTO GROUPS OF DI STINCT “RI GHTS HOLDERS'. 1 HAVE
LI STENED VERY CAREFULLY BUT 1 HAVE HEARD VERY FEW THAT SEE
THEMSELVES AS HAVI NG ANY Particul ar obligation TO ANYONE ELSE OR
TO THE COUNTRY. FOR EVERY RI GHT THERE MUST BE A COUNTER-

BALANCI NG OBLI GATI ON OR. RESPONSIBILITY. | F THERE IS NOT, THE COUNTRY
WLL BE TORN APART IN A FRENZY OF “ME FIRSTERS" WE BELI EVE, HOAEVER
THAT THE NATI ON HAS A SPECI AL RESPONSIBILITY TO ITS ORI G NAL PEOPLES
TO DEFI NE AND PROTECT THEIR RI GHTS AND TO ENSURE THAT THEY ARE
FULL PARTNERS IN THE CANADI AN CONSTI TUTI ONAL FAM LY.

THE DEMAND FOR RI GHTS BY | NDI VI DUALS AND COLLECTI VES MUST BE
TEMPERED BY SOVE SENSE OF DuUTY, RESPONSIBILITY AND OBLI GATION, TO
ENSURE THAT WE CAN ALL ENJOY THESE RI GHTS IN A SOCI ETY THAT DOES
NOT USE RI GHTS LI KE WEAPONS. | N OTHER WORDS, _EVERY CONSTI TUTI ONAL
AVENDIVENT, AND CERTAI NLY ANY FI JNDAMENTAL CHANGE TO QOUR
CONSTI TUTI ON, HAS TO HAVE A BALANCE OF RI GHTS AND RESPONSI BI LI TI ES.
AND WHEN THAT BALANCE 1s ACH EVED, ALL must AFFIRM THEI R

COW TMENT TO THE NATION AS A WHOLE.

IWOULD LIKENOW TO TURN TO A MORE DETAI LED EXAM NATI ON OF SOME OF
THE AMENDING PROCESS ISSUES.
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VE BELI EVE THE FIRST QUESTION VWH CH MJUST BE ADDRESSED BY YOUR
COW TTEE 1S THAT OF “MANDATE’. THE SECOND IS HOW TO DEVELCP A
REFORM PACKACGE. THE THIRD 1S HOW TO RATIFY ANY PROPOSED PACKACE.
VE WLL DEAL WTH EacH OF THE QUESTI ONS I N TURN.

MANDATE: LEG TIM ZI NG CONSTITUTIONAL REFORM

ONE OF THE THRESHOLD QUESTI ONS YOU MUST ASK, IS “WHAT | S THE BEST
METHOD FOR OBTAI NI NG THE CONSENT OF CANADI ANS TO OPEN UP AND
CHANGE THE AMENDI NG FORMULA?”. IN OUR VIEW CANADI ANS MUST HAVE A
VO CE IN TH'S CRUCI AL QUESTION, JUST AS THEY MUST HAVE A VO CE I N ANY
NEW PACKAGE OF REFORMS WHICH M GHT BE PROPOSED FOR OTHER PARTS OF
THE CONSTI TUTI ON. YOUR puBLIC HEARINGS, IN ourR VIEW ARE A HELPFUL
MECHANI SM FOR | NTRODUCI NG cANADIANS TO SOVE OF THE | SSUES, BUT
SHOULD NOT BE TAKEN As A MANDATE TO CHANGE THE EXI STI NG FORMULAS.

THERE ARE A NUMBER OF wayYS THAT A MANDATE TO AMEND THE ANMENDI NG
FORMULA COULD BE souGHT. OBVI QUSLY, ELECTIONS COULD BE CALLED ON
THE | SSUE BUT TH S wouLD BE UNWIELDY AND | NCONCLUSI VE.

ALTERNATI VELY, NATI ONAL AND PROVI NCI AL REFERENDA ON THI' S QUESTI ON
COULD BE HELD. WE HAVE soME RESERVATI ONS aBouT RECOVMENDI NG SUCH
AN APPROACH BECAUSE OF THE DIFFICULTIES OF DRAFTI NG THE QUESTI ONS
AND BECAUSE OF THE POTENTI AL For COVPOUNDI NG REG ONAL

DI FFERENCES, OR IGNORING M NORITY RIGHTS. WH LE A PLEBI SCI TE COULD
ALSO LEAD TO THESE DI FFI CULTIES, WE BELI EVE THAT THE NON- Bl NDI NG
NATURE OF A PLEBISCITE M GHT MAKE IT A MORE FLEXIBLE MECHANI SM A
NATI ONAL PLEBI SCI TE ON THE QUESTION OF WHETHER THE AMENDI NG
FORMULA SHOULD BE AMENDED wouLD AT LEAST GIVE CANADI ANS A CHANCE
TO EXPRESS THEI R VIEWS ABOUT A MATTER oN wHICH MANY FI RST M NI STERS
APPEAR TO HAVE ALREADY MADE up THEIR M NDS. | N PRESENTATI ONS
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BEFORE YOU MANY PEOPLE HAVE SAI D THAT THE AMENDI NG FORMULA ISNOT
THE PROBLEM.

DEVELOPI NG A NEW AMENDI NG FORMULA PACKAGE

ONCE THE | SSUE OF MANDATE HAs BEEN SETTLED, THE NEXT STEP IS TO
DEVELOP A PACKAGE OF AMENDMENTSFOR CANADI ANS AND THEI R
GOVERNMENTS TO CONSI DER. WWE UNDERSTAND THAT YOUR MAI N CONCERN
IN THESE HEARINGS 1S TO DETERMINE HOw THE AMENDI NG PROCESS SHOULD
BE CHANGED TO FACI LI TATE THE RATI FI CATI ON OF ANY SUCH PACKAGE.

| T 1S OUR posiTION THAT ANY REFORM PACKAGE SHOULD HAVE TWO
SEPARATE ASPECTS. THE FI RST SHOULD DEAL W TH ANY PROPOSED CHANGES
TO THE AMENDI NG PROCESS | TSELF, |IN OTHER WORDS, A “PROCESS" PACKAGE.
THE SECOND SHOULD PROPOSE ANY SUBSTANTI VE CHANGES. OUR
PREFERENCE WOULD BE TO HAVE ANY NEW PROCESS I N PLACE BEFORE
SUBSTANTI VE CHANGES 10 OTHER PARTS OF THE CONSTI TUTI ON ARE

CONSI DERED, OTHERW SE VVE MUST assuME THAT ANY SUBSTANTI VE REFORM
PACKAGE wouLD HAVE 1o BE RATI FI ED UNDER THE EXI STI NG FORMULA.

ANOTHER REASON FOR DEALING W TH PROCESS QUESTI ONS SEPARATELY | S
THAT THE EXI STI NG AMENDI NG FORMJULA REQUI RES UNANI MOUS CONSENT TO
AMEND THE AMENDI NG FORMULA. I T wouLp BE BEST TO AVO D THE
SITUATION I N THE MEECH LAKE AccorD WHEREBY FI RST M NI STERS CREATED
A HYBRID FORMULA TO DEAL WTH A PACKAGE THAT CONTAI NED
AMENDMENTS IN BOTH THE “7 AND 50" AND UNANIM TY CATEGORI ES.

WE STRESS THAT THE DEVELOPMENT OF ANY REFORM PACKAGE DEALI NG

W TH PROCESS OR SUBSTANTI VE 1sSUES MUST | NCLUDE ABORI G NAL
REPRESENTATI VES, AND REPRESENTATI VES ofF THE TWDO TERRI TORI AL
GOVERNMVENTS.  AS MOST OF YOU KNOW WE HAVE BEEN | GNORED, OR WORSE,
REJECTED, WHEN CONSTITUTIONAL REFORMS WEREPROPOSED THAT
DIRECTLY AFFECTED OUR VITAL INTERESTS.



VE KNOW THAT A CONSTI TUENT ASSEMBLY HAS BEEN- DI SCUSSED

EXTENSI VELY BEFORE YOUR COWM TTEE. IF REPRESENTATI ON ON SUCH AN
ASSEMBLY WERE TO BE BASED ON EQUALITY OF THE PROVINCES, THE TWO
NORTHERN TERRI TORI ES sHouLD BE TREATED EQUALLY W TH THE
PROVINCES FOR THI S PURPOSE. ABORI G NAL PEOPLES SHOULD SI M LARLY BE
| NTEGRAL PARTI Cl PANTS. | F REPRESENTATION IS BASED ON THE REG ONS OF
CANADA, THEN THE NORTH SHOULD BE G VEN EQUAL STATUS AS ONE OF THE
FIVE REG ONS ALONG WTH THE WEST, THE ATLANTIC, QUEBEC AND ONTARI O
A MODEL WHI CH RELIES SOLELY ON REPRESENTATI ON BY PCPULATI ON WOULD
| NEVI TABLY UNDERVALUE | MPORTANT | NTERESTS. WHATEVER THE MODEL
CHOSEN, IT IS OF NO USE TO US IF THE LEG TI MATE | NTERESTS OF

TERRI TORIES AND ABORI G NAL PEOPLES ARE LOST IN AMONGST A THOUSAND
CLAMORI NG VO CES.

NEW PROPOSALS FOR PROCESSES INVOLVING AN EXPANDED PARLI AVENTARY
COW TTEE COUPLED W TH PUBLI C HEARI NGS AND A REFERENDUM OR

PLEBI SCI TE COULD | F DEVELOPED HAVE MERI T, PROVI DED COVPLAI NTS W TH
THE CURRENT. PROCESS ARE ADDRESSED, | NCLUDI NG THE CONSTRAINTS OF
PARTY DI SCI PLINE I N MATTERs OF PROFOUND | MPORTANCE TO CANADA. A
FREE VOTE I N PARLI AVMENT AND THE LEG SLATURES IS ONE METHCD WHI CH
MGHT HAVE MERIT IN TH S CONTEXT.

RATI FYI NG A REFORM PACKAGE

THE FINAL STEP WH CH WE BELI EVE YOUR COW TTEE MJST ADDRESS |S
RATI FI CATI ON OF ANY REFORM PACKAGE THAT MAY BE DEVELOPED. VE
HAVE SUGGESTED THAT CHANGES To THE AMENDI NG FORMULA SHOULD
PROCEED AS A SEPARATE PACKAGE AND CLEARLY THE CURRENT AMENDI NG
FORMULA WOULD HAVE To BE usiED To RATIFY THI S PACKAGE. UNANI MOUS
CONSENT OF PARLI AVENT AND ALL provincial LEG SLATURES WOULD BE
REQUI RED. THAT, IN OQUR VIEW 1S NOT ENCUGH.

WE PROPOSE THAT BEFORE ANY SUCH PROCESS AMENDMENTS ARE MADE, FIRST
MINISTERS SHOULD MEET TO CONSIDER Developing AND PASSING ORDINARY
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M RROR Legislation IN PARLI AVENT AND ALL PROVI NCES AND TERRI TORI ES
TO PROVI DE FOR PUBLI C HEARI NGS OR SOME OTHER MECHANI SM5 FOR

OBTAI NI NG THE | NPUT OF CANADIANS, V\E BELI EVE THAT TH S WOULD BE THE
M Nl MUM NECESSARY To ADDREss THE DEFI Cl ENCI ES | N WHAT WE HAVE
CALLED THE "UNWRITTEN" ELEMENTs OF THE CURRENT AMENDI NG PROCESS.

VEE ANTI Cl PATE THAT ANY NEW AMENDI NG FORMULA WOULD EVENTUALLY
ENTRENCH PUBLICHEARINGSOR SOMEOTHER MECHANISM FOR OBTAINING
THE INPUT OF CANADIANS.INQUR VIEW IF FIRST MINISTERS COULD ACHIEVE
A PACKAGE OF "PROCESS" AMENDVENTS THAT |S SEEN BY CANADI ANS AS

LEG TI MATE, THI S wWOULD SUBSTANTIALLY REDUCE THE DI FFI CULTIES IN
OBTAI NI NG THE SUPPORT OF CANADIANS FOR A SUBSTANTI VE REFORM
PACKAGE.

PRINCI PLES TO GOVERN AMENDVENT PROQCESS

THERE ARE SOME PRINCIPLES WE BELIEVE SHOULD BE ADDRESSEDINANY NEW
AVMENDI NG PROCESS THAT M GHT BE ENTRENCHED. I N THE SHORT TERM
THESE Principles couLp BE REFLECTED I N FEDERAL, PROVI NCI AL AND

TERRI TORI AL LEG SLATI ON.

VE HAVE GROUPED THESE principles INTO SIX DISTINCT categories. THE
LIST IS OBVI QUSLY NOT EXHAUSTI VE:

L MANDATE:

GOVERNMENTS MUST HAVE A cLeaR MANDATE To PROCEED W TH ANY
FUNDAMENTAL CHANGES To THE CANADI AN CONSTI TUTI ON.

2 ROLE OF THE PEQPLE

- ANY NEW AMENDI NG FORMULA MUST QUARANTEE THAT CANADI ANS
W LL BE I NVOLVED AT ALL STAGES OF SIGNIFICANT CONSTI TUTI ONAL
ANMENDNVENT.
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3. ROLE OF LEGISILATURES --

ANY NEW AMENDI NG FORMULA MUST ENSURE THAT A SI GNI FI CANT
MAJORI TY OF MEMBERS OF EACH LEG SLATURE ARE REQUI RED TO
RATI FY AMENDMENTS. | HAVE SUGGESTED A FREE VOTE AS A PART OF
TH'S APPROACH.

4, ROLE OF THE EXECUTIVE

ANY NEW AMENDI NG FORMULA MUST CLEARLY AND CAREFULLY
BALANCE THE ROLE OF THE EXECUTI VE ARM OF GOVERNMVENT W TH
THE ROLE OF CANADI ANS AND THEI R ELECTED REPRESENTATI VES
SITTING IN LEG SLATURES.

b ROLE OF ABORI G NAL NATIONS

ABCRI G NAL NATIONS MUST HAVE A GUARANTEED RCLE I N ANy
CONSTI TUTI ONAL AMENDMENT PROCESS THAT AFFECTS ABORI G NAL
| NTERESTS.

6. ROLE OF THE TERRI TORIES

ANY CHANGES TO THE CURRENT AMENDI NG FORMULA OR ANY NEW
FORMULA MUST PROVI DE For THE | NVOLVEMENT OF TERRI TORI AL
RESI DENTS AND THEI R ELECTED REPRESENTATI VES | N MATTERS THAT
DI RECTLY AFFECT CONSTI TUTI ONAL DEVELOPMENT | N THE

TERRI TORI ES AND THE ROLE ofF TERRI TORI AL RESI DENTS | N NATI ONAL
AFFAI RS.

ANY NEW AMENDI NG FORMULA THAT M GHT | NVOLVE REG ONAL
REPRESENTATI ON MUST RECOGNI ZE THE NORTHERN TERRI TORI ES AS A
DI STINCT REG ON W THI N CANADA, AND NOT AS AN | NTEREST GROUP TO
BE CONSULTED IN SOVE OTHER. LEss FoRVAL WAY.
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I N ADDI TION, WE WOULD LI KE TO OFFER THE FOLLOAN NG PRI NCI PLES AS A
GENERAL FRAMEWORK FOR SOVE OTHER ELEMENTS OF THE AMENDI NG
PROCESS:

INITIATING A DMEN

CONSTI TUTI ONAL AMENDMVENTS SHOULD ONLY BE | NITI ATED WHERE I T
IS CLEAR THAT STRUCTURAL OR | NSTI TUTI ONAL REFORM IS REQUI RED
AFTER ALL AVENUES FOR PQOLI TI CAL OR | NTERGOVERNMENTAL
COCPERATI ON HAVE BEEN TRI ED AND HAVE FAI LED.

ANY NEW AMENDI NG FORMULA MJUST ADDRESS THE ROLES OF
CANADI ANS, LEG SLATURES AND THE EXECUTI VE I'N | NI TI ATI NG
CONSTI TUTI ONAL  REFORM

TIMIN

THE TI ME FRAME FOR AMENDI NG VARI QUS PROVI SIONS OF THE

CONSTI TUTI ON MUST BE ADEQUATE TO ALLOW | NFORMVED

| N\VCLVEMENT OF CANADI ANS AND THEI R ELECTED REPRESENTATI VES
AT ALL STAGES OF A CONSTI TUTI ONAL AMENDMENT.

VET

THE RI GHT OF ANY REG ON OR PROVINCE TO A VETO I N
CONSTI TUTI ONAL  AMENDVENTS MUST BE CAREFULLY REVI EWED AND
SUBSTANTI ATED.

WE OFFER THESE Principles NOT As A FINAL worD oN THE SUBJECT BUT
SIMPLY TO CONTRI BUTE TO THE DEBATE. 1 wouLD NOwW LIKE TO TURN THE

FLOOR OVER TO THE HONORABLE RICHARD NERYSOO WHO W LL SAY A FEW
WORDSABOUTTHE | NVOLVEMENT ofF ABORI 3 NAL peoprpLES | N THE ANMENDI NG

PROCESS.
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THE Honor abl e RI CHARD NERYSQOO T

HONORABLE SENATORS AND MEMBERS OF PARLI AMENT, | AM VERY PLEASED
TO BE ABLE TO ADDRESS YOQU TCDAY. DI SCUSSI ONS ABQUT THE AMENDI NG
FORMULA BY THEI R NATURE TEND TO BE LEGALI STI C AND TECHNI CAL.
HOMNEVER, IN THE END IT IS ESSENTI AL TO REMEMBER THAT WE ARE TALKI NG
ABOUT AMENDMVENTS WH CH AFFECT | NDI VI DUALS OR GROUPS OF PEOCPLE,
NOT JUST THEI R GOVERNMENTS. TOO OFTEN I N THESE DI SCUSSI ONS, THE
FOCUS |'S ON GOVERNVENT PONER AND GOVERNMENT CONTRCL OF THE LI VES
OF CANADI ANS. | BELIEVE ONE THEME THAT HAS TO BE DEVELOPED IN YOUR
REPORT IS THE NEED TO G VE To CANADI ANS MORE EFFECTI VE AND PRECI SE
CONTROL OF THEI R GOVERNMENTS AND THEI R LEG SLATURES, | N RELATION
TO MATTERS so FUNDAMENTAL As AMENDMENTS TO OUR CONSTI TUTI ON. AS
AN ABORI G NAL PERSQON, 1 AM PARTI CULARLY CONCERNED ABOUT THE ROLE
OF ABORI G NAL PECPLES IN THE CANADI AN CONSTI TUTI ON.

MY ANCESTORS HAVE LI VED AND GoVERNED THEMSELVES IN THI S COUNTRY
FOR TENS OF THousANDs ofF YEARs. WE PLAYED A FUNDAMENTAL ROLE I N
THE FUR TRADE, CARRIED OUT BY EUROPEAN SETTLERS OF BOTH FRENCH
AND ENG.I SH ORIG N. OUR NATI ONS ENTERED | NTO PEACE AND FRI ENDSH P
TREATI ES AND SHARED THE uSe AND OCCUPATI ON OF OUR TRADI TI ONAL
LANDS.

| N THAT CONTEXT WE ARE ouTRAGED BY ANY CONCEPT OF TWO FOUNDI NG
NATI ONS, WHICH DOES NOT INCLUDE us As OoNE OF THEM. TH S CONCEPT
ARCSE AT A TIME WHEN Abori gi nal peopLES VERE I N NO SENSE CONSI DERED
EQUAL TO EURC CANADI ANS | F WE WERE considered AT ALL. SOME WOULD
TELL US THAT WE SHOULD NOT BE OFFENDED By THE TWO FOUNDING NATI ONS
CONCEPT, THATIT ONLY RELATESTOADISTINCTLEGAL SYSTEM COURTS AND
CULTURE, AND DCES NOT DIMINISH Recognition OF OUR PLACE I N CANADA.

BUT W THI NK CANADA SHOULD TAKE A PAGE ouUuT OF THE PREAMBLE TO THE

NORTHWEST TERRITORIES OFFICIAL LANGUAGES ACT, WHI CH DECLARES THE
EQUALITY OF STATUSCF SI X ABORI G NAL LANGUAGES ALONG WITHENGLISH
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AND FRENCH. THAT PREAMBLE RECOGNI ZES THAT THE EXI STENCE OF

ABORI G NAL PEOPLES, CENTRED IN THE TERRI TORIES FROM TI ME

| MVEMORI AL, 1s A FUNDAMENTAL CHARACTERI STI C OF CANADA, AND THAT
THE EXI STENCE OF ABORI G NAL PECPLES, SPEAKI NG ABORI G NAL LANGUAGES,
CONSTI TUTES THE TERRI TORIES as A DI STINCT SOCI ETY W THI N CANADA.

I N THE NORTHWEST TERRI TORI ES WE ARE DEVELOPI NG A SYSTEM OF
Gover nnent wHICH Accomnmpdat es Aborigi nal PEOPLES AND BU LDS ON

THEI R EXPERI ENCE AND VALUES.

VE ARE PROUD 1O BE LEADERS IN THIS FI ELD. WE ARE THE FI RST

JURI SDI CTI ON I N CANADA TO TREAT ABCRI G NAL PECPLES AS A FOUNDI NG
PEOPLE IN THE PROCESS OF DEVELCPI NG NEW CONSTI TUTI ONS FOR TWD NEW
TERRI TORI ES. WE ARE ATTEMPTI NG A MARRI AGE OF ABORI G NAL SELF-
GOVERNMVENT AND PARLI AVMENTARY GOVERNMENT. THI' S EXPERI ENCE AND
PERSPECTI VE SHOULD BE A VERY STRONG REASON BY ITSELF TO ENSURE THAT
ABCRI G NAL PECPLES AND TERRI TORI AL GOVERNMENTS ARE | NCLUDED I'N
CANADA' S CONSTI TUTI ONAL CQOUNCI LS.

1 MUST SAY A FEW wORDS ABOUT YOUR COW TTEE AND THE TASK | T HAS
BEEN MANDATED TO CARRY ouT. THE AGENDA FOR CONSTI TUTI ONAL
REFORM SEEM5S TO BE GRON NG AT AN ALARM NG RATE. WHAT | S WORSE, WE
SEEM TO BE STARTI NG OFF ON SOMVE PROJECTS AND THEN LEAVING THEM IN
M D- STREAM TO MOVE ON TO OTHERS. WHEN THE CONSTI TUTI ON WAS

PATRI ATED I'N 1982, THERE was A REQUI REMENT FOR CONSTI TUTI ONAL
CONFERENCES TO | DENTI FY AND DEFI NE ABORI G NAL AND TREATY RI GHTS. 1
PERSONALLY PARTI Cl PATED | N MANY OF THOSE CONFERENCES ON BEHALF OF
THE GOVERNMENT OF THE NORTHWEST TERRI TORIES. WE SPENT FI VE YEARS
AT THE TABLE. ONE AVENDMENT was ACHI EVED uSING THE “7 AND 507
FORMULA, BUT IN THE END AN AMVENDMVENT oON SELF- GOVERNMENT WAS NOT
MADE, BECAUSE OF A LACK OF PQLITICAL WLL.

VWHEN THE CONSTI TUTI ONALLY- MANDATED prROCESS CAME TO AN END I N 1987
THERE WAS NO NATI ONAL pPANIC, NO NATI ONAL ouTCRY TO ACCOMMODATE




14

ABORI G NAL PEOPLES AND NO EFFORT TO DEAL W TH THEI R CLAI M5 AS

DI STINCT SOCIETIES WTH N CANADA. | N FACT, THERE WAS PROBABLY
SOVETH NG CLOSER TO GENERAL RELI EF BY THE GOVERNMENTS | NVOLVED
BECAUSE THERE WAS NOW AN EXCUSE FOR MOVING ON TO OTHER | TEMS.
ABORI G NAL PEOPLES WERE OBVI QUSLY STUNNED BY THI' S FAI LURE. BECAUSE,
UNLI KE QUEBEC WHI CH NOW PREOCCUPI ES THE CONSTI TUTI ONAL STAGE, WE
SEEM TO BE LEFT FURTHER AND FURTHER BEH ND.

SINCE 1982, WE HAVE FACED A GRON' NG LI ST OF UNFI NI SHED BUSI NESS AND VE
ARE, AS My COLLEAGUE MR BALLANTINE HAS PO NTED OUJT, RAPIDLY

TRI VI ALI ZI NG THE CONSTI TUTI ONAL PROCESS AND THE CONSTI TUTI ON | TSELF
BY THE NUMEROUS FALSE STARTS WH CH WE SEEM TO BE MAKING. FIRST IT
WAS THE ABORI G NAL RI GHTS PROCESS, THEN I T WAS THE FAI LURE OF MEECH
LAKE, NOWIT IS DIVISION OF POAERS AND THE AMENDI NG FORMULA. W TH
EACH OF THESE | NI TI ATI VES WE GET FURTHER AND FURTHER AWAY FROM
THE REAL PROBLEMS VWH CH ARE FACI NG ABORI G NAL CANADI ANS.

THE AMENDI NG FORMULA IS A LEGAL PROCESS FOR EFFECTI NG CHANGE.
HONEVER, THE REAL PROBLEM IN our COUNTRY IS THE PQOLI TI CAL PROCESS
WHI CH NO LONGER SEEMS TO BE ABLE TO ARTI CULATE OR CARRY QUT THE
WLL OF CANADI ANS. RARELY, IF EVER, DI D GOVERNMENTS TRULY ACCEPT
THE FACT THAT ABORI G NAL PEOPLES ARE A DI STI NCT AND | NTEGRAL PART
OF TH'S COUNTRY, AND WANT SI MPLY TO BE RECOGNI ZED FOR WHAT THEY
HAVE CONTRI BUTED TO CANADA | N THE pPAST AND ALLOWED TO CONTRI BUTE
TO CANADA IN THE FUTURE. |IT IS PERHAPS BECAUSE OF THI S THAT

ABORI G NAL PEGPLES SO OFTEN FOCUS ON _PROCESS.

LI KE OTHER CANADI ANS, VE DO NOT HAVE ALL THE ANSWERS. WE HAVE NOT
PRECI SELY DEFI NED ALL OF OUR VI TAL | NTERESTS NOR DO WE HAVE SOVE
PERFECT STRUCTURE GUARANTEED TO ACHI EVE THOSE | NTERESTS.

VE, LIKE MANY OTHER CANADI ANS, ARE STRUGGLING TO GAIN CONTROL OF
OUR LIVES AND TO INSURE THAT we po NOT FALL BY THE WAYSIDE IN THE
RAPI D PACE OF LIFE WH CH THE MODERN WORLD DI CTATES.
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ONE OF THE CENTRAL PROCESSES FOR DEALI NG W TH ABORI G NAL PECPLES IN
CANADA TODAY |S THE LAND CLAI M5 PROCESS WHI CH, AS YOU KNOW IS

LI M TED BY FEDERAL RESOURCES AND FEDERAL PCLICY TO COVER ONLY A
FEW GROUPS | N A FEW pPARTSOF CANADA.THE PRIME M NI STER' S RECENT
ANNOUNCEMENT OF MEASURES TO EXPAND AND SPEED UP THE LAND CLAI M5
PROCESS | S A WELCOVE, LONG OVERDUE, STEP FORWARD. HOWEVER, | MJST
PO NT OQUT THAT VWH LE FI NANCI AL RESOURCES MAY ALLOW ADDI TI ONAL
BANDS OR ABORI G NAL GRouPs To BEG N NEGOTI ATI ONS, THE GOVERNVENT
OF CANADA MUST ALSO BE PREPARED TO ADDRESS THE MATTER OF

REVI EW NG AND AVENDI NG THE FEDERAL CLAI M5 PCOLI CY. SUCCESS I N
CONCLUDI NG ANY LAND cLAIMS AGREEMENTS WLL HINGE ON THE ABILITY
OF PUBLI C PCLICY TO RESPOND TO THE DI FFERENT | SSUES REQUI RED TO BE
NEGOTI ATED BETWEEN GOVERNMENTS AND THE ABORI G NAL PEOPLES.
ALTHOUGH WE ARE NOT YET CERTAIN OF HOWH S I NI TI ATIVE WLL BE

CARRI ED QUT, THE PRIME M N STER wouLD Do VWELL TO APPO NT
NORTHERNERS TO HIs RECENTLY ANNOUNCED LAND cramMs COWM SSI ON,
PARTI CULARLY SINCE WE HAVE DEVELOPED EXTENSI VE EXPERI ENCE OVER
THE LAST FIFTEEN YEARS OF LAND CLAIMS NEGOTIATION AND SETTLEMENT,
I NCLUDI NG THE | MPLEMENTATI ON ofF THE INUVIALUIT CLAIM IT IS
FUNDAVENTAL THAT CANADAPRESSFORWARDWITHTHE SETTLEMENT OF
SPECI FI C AND COVPREHENSI VE LAND CLAIMS IN OoRDER TO REGAIN THE
TRUST OF THE ABORI G NAL PEOPLES OF CANADA.

LAND CLAI M5 AGREEMENTS ARE RECOGNI ZED BY SECTION 35 OF THE
CONSTI TUTI ON' OF CANADA As MODERN TREATIES AND TO THAT EXTENT
THEY HAVE THE PROTECTI ON' ofF THE CANADI AN CONSTI TUTI ON. THESE
AGREEMENTS THEREFORE AMOUNT TO ONE FORM OF CONSTI TUTI ONAL
AMENDVENT.

ABORI G NAL PECPLES AS A DISTINCT GROUP OF CANADI ANS ARE CLEARLY
RECOGNI ZED UNDER SECTION 35, AND THEY ARE G VEN CERTAI N

PROTECTI ONS AGAI NST CHARTER INTERFERENCE BY SECTION 25 OF THE
CHARTER. SECTION 35.1 PROVIDES THAT BEFORE ANY CHANGES CAN BE MADE
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TO FEDERAL POWERS OVER ABORI G NAL PECPLES THERE MUST BE A FI RST
M NI STERS* CONFERENCE TO WH CH ABCRI G NAL PECPLES ARE | NVI TED.

VE THEREFORE DO NOT THINK IT IS GOING TOO FAR TO SUGCEST THAT THE
AMENDING PROCESS SHOULD INCLUDE A ROLE FOR ABORI G NAL PECPLE
VHEREVER AN AMENDMVENT AFFECTS THEI R | NTERESTS, RECENT CASES FROM
THE SUPREME COURT OF CANADA APPEAR TO | NDI CATE THAT THE TREATI ES,
FOR EXAMPLE, cANNOT BE ALTERED UNI LATERALLY OR W THOUT THE
CONSENT OF THE ABORI G NAL PEOPLES WHO ARE PARTIES TO THEM

SO I'F I NDEED YOUR GOAL 1s To FIND AN AMENDI NG FORMULA WH CH ALLOWS
THE THREADS OF THE COUNTRY TO BE PICKED UP ONCE MORE AND REWOVEN
INTO A NEW NATI ONAL FABRIC, THEN VWE THI NK YOU MUST FIND A RCLE IN
THE FORVAL AMENDI NG FORMULA FOR ABORI G NAL PEOPLES.

VWHEN DRAFTS OF THE NEW consTITUTION VERE REVI EVED I N 1981 THE

ENTI RE LEG SLATI VE ASSEMBLY FLEW TO OTTAWA TO PROTEST THE FACT
THAT A GUARANTEE FOR ABORI G NAL RIGHTS HAD BEEN DROPPED FROM THE
CONSTI TUTI ON.  WE ALSO PROTESTED PROVI NCI AL | NVOLVEMENT I N THE
CREATI ON OF NEW PROVI NCES. WHI LE WE FAILED TO CHANGE THI S LATTER
ASPECT, FIRST M NI STERS FINALLY RE-INSERTED AN ABORI G NAL RI GHTS
CLAUSE. |F ABORI G NAL CONSENT TO AMENDMENTS AFFECTING OQUR VI TAL

| NTERESTS waAs ACCEPTED, THEN rurL AND DI RECT PARTI CI PATI ON BY

ABORI G NAL PEOPLES wouLp BE CONSTI TUTI ONALLY GUARANTEED.

THE PRI ME M NI STER' S ANNOUNCEMENT THAT A ROYAL COWMM SSION W LL BE
ESTABLI SHED TO EXAM NE THE ECONOMIC, SOCIAL AND CULTURAL SI TUATI ON
OF ABORIG NAL PEOPLES IS, IN THE pPRIME M NISTER' S OMN WORDS, NO

SUBSTI TUTE FOR CONSTITUTIONAL REFORM.NOR SHOULD | T HI NDER OR
DELAY THE CONSTITUTIONAL RECOGNITION OF ABORI G NAL RI GHTS

| NCLUDI NG THE RI GHT TO SELF- GOVERNVENT. HOWEVER, A ROYAL

COW SSI ON, PROPERLY STRUCTURED AND MANDATED couLD PLAY AN

| MPORTANT ROLE I N RESOLVI NG THE wipe RANGE oF PROBLEMS FACI NG
ABORI G NAL PECPLES IN CANADA TODAY. AGAIN, 1 BELIEVE THE NORTHWEST
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TERRI TORI ES COULD PROVIDE A WEALTH OF EXPERI ENCE AND A VALUABLE
PERSPECTI VE I N ANY SUCH COWM SSI ON.

CONSTI TUENT ASSEMBLI ES HAVE BEEN DI SCUSSED IN MANY SUBM SSIONS TO
YOUR COW TTEE. WE HAVE A NUMBER OF RESERVATI ONS ABOUT SUCH
ASSEMBLI ES. WE AGREE WTH THE ASSEMBLY OF FI RST NATI ONS THAT

CONSTI TUENT ASSEMBLI ES CANNOT RELI EVE CANADA OF THE OBLI GATION TO
DEAL DI RECTLY W TH ABCRI G NAL PEOPLES AND TO OBTAIN THEI R CONSENT
TO CONSTI TUTI ONAL AMENDMVENTS. MOREOVER | F THEY ARE BASED ON
REPRESENTATI ON BY POPULATION, THE VO CE OF THE TERRITORIES WLL NOT
BE ADEQUATELY HEARD.

MR BALLANTYNE WLL NOW G VE YOU A BRI EF ANALYSI S OF EXI STING
AMENDI NG FORMULA PROVI SI ONS OF PARTI CULAR CONCERN TO THE
NORTHWEST TERRI TORI ES.

THE HONORABLE M CHAEL BALLANTI NE:

| WLL MAKE A BRIEF ANALYSIS OF PART FIVE OF THE CONSTITUTION ACT IN A
MOMENT. 1 SIMPLY PO NT OUT HERE THAT AS THE AMENDI NG FORMULA
PRESENTLY STANDS, THERE | S NO MENTI ON WHATSCEVER OF THE TWO

TERRI TORIES | N RELATI ON TO ANY TYPE OF AMENDVENT.

I MUST REM ND MEMBERS OF vyourR COW TTEE THAT THE LEG SLATI VE
ASSEMBLY OF THE NORTHWEST TERRI TORIES 1s RECOGNI ZED | N OTHER
PROVI SI ONS OF THE CONSTI TUTI ON. FOR EXAMPLE, SECTION 3 OF THE
CHARTER WH CH GUARANTEES THE RIGHT TO VOTE IN ELECTIONS OF A

LEG SLATI VE ASSEMBLY MUST BE READ TO INCLUDE THE LEQ SLATI VE
ASSEMBLI ES OF THE NORTHWEST TERRI TORIES AND YUKON BY VI RTUE OF
SECTI ON 30 OF THE_CHARTER WHICH DEFI NES THE woRD “PROVI NCE" AND
“LEQ SLATURE" | N THE_CHARTER TO | NCLUDE THE NORTHWEST TERRI TORI ES
AND YUKON.
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I N ADDI TI ON, CERTAIN PROVISIONS IN RELATION TO THE SENATE DEFI NE THE
WORD “PROVI NCE” TO INCLUDE THE NORTHWEST TERRI TORI ES AND YUKON. |
AM REFERRI NG TO THE PROVI SIONS OF THE _CONSTITUTION ACT (NO.2), 1975,

FURTHERMORE, DURI NG THE CONSTITUTIONAL CONFERENCES ON

ABORI G NAL AFFAIRS FROM 1982 TO 1987 THERE WAS RECOGNI TION IN THE
CONST1TUTI ON THAT THE ELECTED REPRESENTATIVES OF THE TERRI TORI AL
GOVERNMENTS HAD A piIRecCT | NTEREST IN THOSE TALKS AND WERE TO BE

I NVITED TO PARTI Cl PATE BY THE PRIME M N STER

1 SHOULD ALSO REM ND MEMBERS OF THE COW TTEE THAT THE EINAL
COMMUNIQUE | SSUED BY FIRST M NI STERS I N OTTAWA IN JUNE, 1990,

CONTAI NED NUMEROUS REFERENCES TO THE TERRI TORI ES. OUR

PARTI Cl PATION I N SUCH MATTERs As FUTURE CONSTI TUTI ONAL
CONFERENCES, NOM NATI NG MEMBERS FOR THE SENATE AND THE SUPREME
COURT OF CANADA, WOULD HAVE BEEN CONSTI TUTI ONALLY GUARANTEED
HAD THE ACCORD SURVI VED.

MORE SPECI FI CALLY THERE was RECOGNI TION IN THE JUNE ACCORD THAT
THE CURRENT AMENDI NG FORMULA | N RELATI ON TO THE CREATI ON OF NEW
PROVI NCES HAD TO BE RE- EXAM NED. THE_FINAL COMMUNOQUE CONTAINED A
COWM TMENT TO HOLD A FIRST MINISTERS' CONFERENCE TO DI SCUSS THE
APPROPRI ATE FORMULA To BE APPLIED IN ADM TTI NG A NEW PROVI NCE,

| NCLUDI NG A CONSI DERATI ON OF THE FORMULA CONTAINED IN THE

CONSTITUTION ACT. 871 WHICH ALLOAS PARLI AVENT ALONE TO ESTABLI SH
NEW PROVI NCES.

I RAISE THESE | SSUES WITH YOUR COMMITTEE SIMPLY TO HI GHLI GHT THE FACT
THAT A CLOSER LOOK AT THE AMENDING FORMULA | S WARRANTED I N LI GHT
OF THE QUASI-PROVINCIAL STATUS WHICH TERRI TORIES NON HOLD IN THE
CANADI AN FEDERATI ON.
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THE Two FORMULAS REFERRED TO MOST OFTEN ARE THE SO CALLED “7 AND
50" FORMULA (SS.38 AND 42) AND THE UNANFM TY FORMULA (S.41).
GOVERNMVENTS ARE USUALLY OBSESSED BY THE NUMBER OF PROVI NCES
NEEDED TO RATIFY AMENDMENTS UNDER THESE SECTI ONS. HOWEVER, THI'S
M SSES THE MORE BASI C PURPOSE OF ALL THE AMENDI NG FORMULAS WHICH 1S
TO DEVELCOP CHANGES TO THE cANADIAN CONSTI TUTI ON WHI CH ARE FAIR
AND EQUI TABLE AND ACCURATELY REFLECT A CANADA OF WH CH

CANADI ANS CAN BE PROUD.

VH LE NO ONE HAS G VEN US ANY GOCD REASON WHY TERRI TORI ES SHOULD
BE EXCLUDED FROM THAT PORTI ON OF THE RATI FI CATI ON PROCESS,
PRESCRI BED BY THE AMENDI NG FORMULA, THERE IS NO REASON TO EXCLUDE
THE TERRI TORI AL GOVERNMENTS FROM THE | NTERGOVERNMENTAL

DISCUSSIONS SURROUNDI NG PROPCSED AMENDMENTS UNDER THESE TWO
FORMULAS. MEECH LAKE | LLUSTRATED THI S PO NT. SEVERAL EMBARRASSI NG

OM SSIONS IN THAT ACCORD REFLECTED BADLY ON CANADA.

FOR EXAMPLE, EXCLUDI NG CANADI ANS IN THE TWO TERRI TORIES FROM A
NATI ONAL | NSTI TUTI ON LI KE THE suPREME cOURT OF CANADA COULD NOT
BE JUSTI FI ED SI MPLY ON THE BASI S THAT THE TERRI TORI ES ARE NOT

PROVI NCES. DENYI NG | NDI VI DUALS ANY REAL OPPORTUNITY TO BE

NOM NATED SIMPLY ONTHE BASIS OF GEOGRAPHY AND THE CONSTI TUTI ONAL
STATUS OF THE JURI SDI CTI ON IN WHICH THEY HAPPEN TO BE LIVING WAS
TOTALLY UNFAI R

THE TERRI TORIES HAVE A ROLE IN ALL OF THESE | NTERGOVERNVENTAL

DI SCUSSI ONS ON CONSTI TUTI ONAL REFORM, | F ONLY TO REM ND FI RST

M NI STERS To CONSI DER CANADA'SFIFTHREGIONANDTO ENSURE THAT SUCH
OVERSI GHTS DO NOT HAPPEN | N THE FUTURE.

YOU ARE ALL NO DOUBT FAM LI AR WTH QUR DI FFI CULTI ES W TH THE
SECTI ON 42 AMENDI NG FORMULA WHI CH PROVI DES, AMONG OTHER THI NGS,
THAT AMENDMVENTS TO THE Constitution OF CANADA | N RELATION TO
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EXTENSION OF EXISTING PROVINCES INTO THE TERRITORIES, AND THE
ESTABLI SHVENT OF NEW PROVI NCES, MJST BE MADE UNDER THE “7 AND 50"
FORMULA.

SECTI ON 42 1S CONSI DERED TO BE A “NATI ONAL | NSTI TUTI ONS” CLAUSE AND
MATTERS RELATI NG TO THE TWO TERRI TORI ES SHOULD NOT BE CONTAINED I N
TH' S SECTI ON. THE ADMISSION OF NEW PROVI NCES TO CANADA WARRANTS A
SEPARATE PROVI SION I N ANY NEW AMENDI NG FORMJLA. VE DO NOT AGREE
THAT TERRI TORI ES sHOULD OR COULD BE CONS|I DERED NATI ONAL

INSTI TUTIONS IN TH'S CONTEXT.

BECAUSE SENATOR BEAUDOIN ASTUTELY REFERRED I N YELLOAKNI FE TO THE
EFFECT OF THE CONSTITUTION ACT. 1871 ON THE CREATI ON OF NEW

PROVI NCES QUT OF EXI STING TERRI TORIES, WE HAVE | NCLUDED A BRI EF

DI SCUSSI ON OF THAT I N AN APPENDI X TO THI S PRESENTATI ON RATHER THAN
DVELLING ON I T HERE.

FINALLY, ONE BRI EF COMMENT ABOUT SECTI ON 42(I)(E) WHICHALLOWS
EXTENSION OF PROVINCIAL BOUNDARIES|I NTO THE TERRI TORIES. VE FIND IT
UNDEMOCRATI C THAT THE PROVI NCES AND THE FEDERAL GOVERNMENT
COULD AGREE TO EXTEND BOUNDARI ES I NTO A TERRI TORY W THQUT SO
MUCH AS CONSULTI NG TERRI TORI AL RESI DENTS AND THEI R ELECTED
REPRESENTATI VES. THERE ARE LEG TI MATE, CONSTI TUTI ONALLY-

RECOGNI ZED DEMOCRATI C | NSTI TUTI ONS I N EXI STENCE IN THE TERRI TORI ES
AND I'T I'S PRESUMPTUCUS TO TH NK THAT THESE COULD BE ELI M NATED AT
THE | NSTI GATI ON OF ANoTHER PROVINCE, OR OUR NATI ONAL GOVERNMENT.
VE DO NOT THI NK THAT THE CURRENT EXTENSION FORMULA HAS ANY PLACE
IN A MODERN DEMOCRATI C NATION. SECTION 42( |)(E) SHOULD BE DELETED,
TOGETHER W TH THE COVPARABLE PROVI SI ON | N THE -CONSTLIUTION ACT,
1871, THE SECTION 43 FORMULA WHICH ALLOWS BOUNDARY CHANGES ONLY
WITH THE APPROVAL OF THE AFFECTED PROVINCES SHOULD INCLUDE SIMILAR
SAFEGUARDS FOR THE TERRITORIES.
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1WOULDNOWLIKETOASK MR JOHN NINGARK TO MAKE SOVE CONCLUDI NG
REMARKS.

MR NINGARK, M L. A:

[N ENGLISH THANK YOU. IT IS A PLEASURE TO APPEAR BEFORE YOU TODAY.
AS AN INUK, | WLL SPEAK IN THE LANGUAGE OF MY PECPLE, WHICH 1 REALIZE
YOU ARE NOT' SET UP TO HANDLE, so MYy WRI TTEN TEXT IS I N ENGLI SH AND
FRENCH SO YOU CAN FOLLOW ALONG

MY ANCESTORS CAME TO CANADA AND ESTABLI SHED SOVEREI GNTY I N THE
ARCTI C LONG BEFORE 0oTHER CULTURES EVEN THOUGHT ABQUT EXPLORI NG
TH' S GREAT LAND. WE HARVESTED AND CONTI NUE TO HARVEST FOCDS FROM
LANDS AND WATERS CONSI DERED BARREN AND FRI G D BY OTHERS.

OUR LEGENDS AND TRADI TI ONS HAVE REMAI NED | NTACT OVER MANY
CENTURI ES. OUR CULTURAL ROOTS AND TRUST | N OUR TRADI Tl ONAL

PRACTI CES AND ACCOWVPLI SHVENTs ARE soLip. OUR CHOSEN LAND REQUI RED
US TO MAI NTAIN SVALL, WELL-FOCUSED SOCI AL UNITS, TO RESPECT THE

ENVI RONMVENT AND TO HOLD THE LANDS AND WATERS AND ALL THEY
CFFERED AS A SACRED TRUST.

SO WVE ARE DEEPLY TROUBLED BY THE AGRI CULTURAL PESTI Cl DES AND

I NDUSTRI AL POLLUTANTS, FROM THE RIVERS AND FACTORI ES OF EURCPE
VWHI CH Now TAINT SEA MAMMALS AND CARI BQU, OUR PRI MARY FOOD
SOURCES. CONSTI TUTI ONAL Di scussi ons ABouT DIVISION OF POAERS AND
THE RESPONSI Bl LI TY FOR THE ENVI RONMENT MusT BE M NDFUL OF OUR
VI TAL | NTERESTS.

THE NORTHWEST TERRI TORIES Is A HOMELAND FOR A NATIVE MAJORI TY
THAT ENJOYS A SPECI AL QUALITY OF LI FE AND sPIRIT THAT IS UNIQUE TO
NORTHERN COUNTRIES. THIS QUALITY OF LIFE |'s CHARACTERI ZED BY AN
ATMOSPHERE OF PEACE AND FREEDOM RESPECT FOR TRADITION,
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ACCEPTANCE OF CULTURAL DI FFERENCES AND AN OPENNESS TO NEW WAYS,

IT 1S A HOMELAND FOR peoPLE VWHO ARE DETERM NED TO EXERCI SE CONTRCL
OVER THEIR OAN LAND AND THEIR OMN POLI TI CAL AND CONSTI TUTI ONAL
FUTURES. THI S |'S BEING REALIZED IN PART THROUGH THE SETTLEMENT OF A
LAND CLAIM AMONG THE INUIT OF NUNAVUT.

THE NORTHWEST TERRI TORIES IS A JURI SDI CTI ON WHI CH WANTS TO TAKE I TS
RI GHTFUL PLACE W THI N CONFEDERATI ON - A JURI SDI CTI ON PCPULATED BY
PROUD CANADI ANS EACGER TO TAKE THEIR FULL SHARE OF RESPONSI BI LI TY | N
HELPI NG TO ENSURE CANADA' S SURVI VAL AND THE NORTHWEST TERRI TORI ES'
PLACE IN IT.

UNLI KE SQUTHERN PROVI NCES, WE DO NOT HAVE A GOVERNMENT THAT | S
BASED ON A PQLI TI CAL PARTY sYsTEM oVER TWO TH RDS OF OUR

LEG SLATURE IS OF Aboriginal DESCENT AND WVE WORK TOGETHER W TH
OUR NON- NATI VE Col | eagues To MAKE DECI SI ONS AND RESOLVE CONFLI CTS
BY CONSENSUS.

I T 1S BECAUSE oF THIS THAT WE BELI EVE AMENDMENTS To THE Constitution
SHOULD NOT BE MADE ON THE BASIS OF PARTY DI SCIPLINE | N PARLI AMENT OR
IN THE VARI QUS LEQ SLATURES ACROsS THE COUNTRY. THE FUTURE OF
CANADA AND | TS PLACE WTH N THE GLOBALCOMMUNITY 1ISTOOIMPORTANT
TO BE DECI DED ALONG PARTI SAN LI NES.

VWE SEE THE AMENDI NG FORMULA As A RELATI VELY UNTESTED PROCESS

VH CH SHOULD NOT BE CONDEMNED BECAUSE OF A FAI LURE OF ANY

PARTI CULAR | NI TI ATIVE. oNE pROBLEM W TH THE EXI STING FORMULAS | S
THAT THEY LACK A FORVAL METHoD FOR INCLUDING CANADI ANS I N THE
AVENDI NG PROCESS. WVE BELI EVE GOVERNVENTS cAN RECTI FY TH' S PROBLEM
IN THE SHORT TERM BY LEG SLATI ON.

EVENTUALLY, WE BELIEVE THE AMENDI NG FORMULA MUST PROVIDE A FAIR
PROCESS FOR TERRI TORI ES To ACHI EVE PROVINCEHOOD. TH S PROCESS
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SHOULD ALLOW THE TERRI TORY CONCERNED TO NEGOTI ATE | TS

CONSTI TUTI ON W TH THE FEDERAL GOVERNMVENT IN A BI LATERAL MANNER
PROVI NCI AL | NPUT SHOULD ONLY OCCUR THROUGH A CONSTI TUTI ONAL
CONFERENCE OR POSSIBLY I N A REFORMED SENATE.

N ADDI TI ON, THE TERRITORIES MUST BE G VEN THE SAME PROTECTI ON FOR
THEI R BOUNDARI ES THAT PROVI NCES HAVE UNDER THE EXI STI NG
CONSTI TUTI ON.

AS MR. NERYSOO STATED, WE FORM A DI STINCT SOCI ETY WTH N CANADA. IT IS
A SOCI ETY THAT HAS A LOT TO OFFER W TH RESPECT TO THE DEVELOPMENT
OF A NEW AMENDI NG PROCESS AND CONSTI TUTI ONAL CHANGE - THE KIND OF
CHANGE THAT IS REQUI RED TO ENSURE CANADA MOVES FORWARD IN A

UNI FI ED FASHI ON RATHER THAN | N THE CONFRONTATI ONAL MANNER THAT
'S CURRENTLY FRUSTRATING TO ALL OF US.

FI NALLY, WE ARE READY To Do OUR PART. THE QUESTI ON THAT HAS TO BE
ANSVERED | S WHETHER CANADAISBIGENOUGHTO LET US TAKE OUR PROPER
PLACE AT THE TABLE. THANK YQU.
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APPENDI X: FSTABLISHMENT OF NEW PROVINCES --

IN our TECHNI CAL BRIEF TO THE CHAREST COW TTEE IN APRIL 1990, VE
SUGGESTED THAT THERE ARE TWO POSSI BLE | NTERPRETATI ONS OF THE
AMENDI NG FORMULA IN SECTION 42. THE FIRST IS ONE WE OFTEN FEEL
COWPELLED TO RESPOND TO BEFORE COW TTEES SUCH AS YOURS. THAT 1S OF
COURSE THE | NTERPRETATI ON THAT THE SECTION 42 FORMULA REQUIRES
THAT NEW PROVI NCES CAN ONLY BE ESTABLISHED IF THE “7 AND 50" FORMULA
1S EMPLOYED.

HONEVER THERE |'s ANoTHER WAY To READ TH S PROVISION. SECTION 2 OF
THE CONSTITUTION_ACT. 1871 G VES PARLI AMENT THE EXCLUSI VE

LEG SLATI VE AUTHORITY To ESTABLISH NEW PROVINCES IN THE TERRI TORI ES.
TH' S CONTINUES To BE PART ofF THE “Constitution ofF CANADA" BY VIRTUE
OF SECTION 52 OF THE 1982 ACT. THE RELATIoNsHI PS BETWEEN PARLI AMENT' S
UNI LATERAL LEG SLATI VE AUTHORITY I N THE 1871 ACT, AND THE

PROVI NCI AL ROLE | N ESTABLI SH NG NEW PROVINCES UNDER SECTI ON 42, HAVE
NOT BEEN ADEQUATELY EXPLORED.

FOR EXAMPLE, |T DCES NOT APPEAR THAT THE CREATION OF A NEW
PROVINCE, BY PARLIAMENT ACTINGALONE, WOULD NECESSARILY REQUIRE
ANY AMENDMENTS TO THE "CONSTITUTION OF CANADA’ SUCH THAT

PROVI NCI AL | NTERESTS WOULD BE AFFECTED. THE PLAIN WORDI NG OF
SECTION 42 IS THAT PROVINCES ONLY NEED BE | NVOLVED I THERE IS AN
AVENDMENT “To THE Constitution oF CANADA'. IN OUR VIEWTHERE IS NO
PROVI SI ON oF THE Constitution wHICH wOULD NECESSARI LY HAVE TO BE
CHANGED WHEN A NEW PROVI NCE 1s CREATED. SI MPLE FEDERAL LEGQ SLATION
|'S ALL THAT IS REQUI RED BY THE 1871 ACT. IN OTHER WORDS, PERHAPS

PARLI AMENT" S UNILATERAL POWER TO CREATE NEW PROVINCES | S PRESERVED
BY THE 1871 ACT AND I NDEED IT wouLD REQUI RE SEVEN PROVI NCES
REPRESENTI NG ONE HALF oF THE POPULATION OF CANADA TO CHANGE OR
REMOVE PARLI AVENT' S UNI LATERAL POWER.
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NO PROVINCEHAS | DENTI FI ED PRECI SELY WHI CH SECTIONS IN THE

CONSTI TUTI ON OF CANADA WOULD BE ALTERED BY THE CREATI ON OF A NEW
PROVINCE. THE FACT THAT CREATING A NEW PROVINCE MAY HAVE AN
EFFECT ON FI SCAL RELATI ONS OR EVEN THE CHEM STRY OF THE “7 AND 50"
FORMULA, CANNOT BE CONSTRUED AS AMENDMVENTS TO “THE CONSTI TUTI ON
OF CANADA'. EVEN THE “7 AND 50" FORMULA ITSELF IS ACTUALLY A “2/3 AND
50" FORMULA WHI CH EASI LY ACCOVMODATES THE NOTI ON THAT THERE MAY
BE MORE THAN TEN PROVI NCES.

THERE 1S ALSO NO | NDI CATION I N SECTION 42 AS TO WHETHER PROVI NCES MAY
INTRODUCE AMENDMENTS IN RELATION TO THE PROPOSED CONSTA1TUTI ON OF
A NEW PROVI NCE OR WHETHER THE INTENTION IN THE “7 AND 50" FORMULA
WASTO G VE EXI STI NG PROVI NCES A SIMPLE “YES” OR “NO" CHO CE AS TO
WHETHER A PROVINCE IS To BE ADM TTED. PREM ER BouRASSA | N THE PAST
HAS SAID VERY CLEARLY, FOR EXAMPLE, THAT HE HAS NO | NTEREST, AND HAS
NO RI GHT TO BE I NTERESTED IN, WHAT OCCURS I N ALBERTA OR ONTARI O
HONEVER, THAT MAY NOT BE A VI EW SHARED BY EVERYONE.

IF QUR VIEW OF THE CONTI NUED VI TALITY OF THE 1871 ACT IS WRONG THEN
ONE OF THE OFFENSI VE ASPECTS AR ISING OUT OF THE CREATI ON OF NEW
PROVI NCES WOULD BE | NI TI ATI NG THE wHOLE PROCESS. UNDER SECTI ON 46
OF PART FIVE WE FIND THAT THE AMENDI NG PROCESS CAN BE I NI TI ATED BY
PARLI AMENT OR THE PROVINCES, BUT NOT BY THE TERRI TORIES. THERE | S NO
REFERENCE HERE TO A TERRITORY WHICH SEEKS To BE A PROVINCE. VE DO
NOT EVEN GET THE TREATMENT @ VEN TO COLONI ES I N 1867. UNDER THE

c ONSTITUTION ACT. 186 7 NEW “COLONI ES OR PROVI NCES” SUCH AS
NEWFOUNDLAND, PRI NCE EDWARD | sLAND AND BRITISH COLUMBI A, WERE
ADM TTED PURSUANT TO SECTION 146. THIS SECTION AT LEAST REQUI RED
JO NT ADDRESSES FROM PARLI AVENT AND rrROM THE LEGQ SLATURE OF THE
COLONY CONCERNED. AND WHI LE THE 1 871 ACT DOES NOT CONTEMPLATE
ADDRESSES FROM TERRI TORI AL Legi sl atures, |IN FacT THE CREATION OF
ALBERTA AND SASKATCHEWAN UNDER THE 1871 ACT ONLY OCCURRED AFTER
REPEATED REPRESENTATI ONs FROM THE TERRI TORIES LEG SLATURE
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ANY NEW AMENDI NG FORMULA REPLACI NG THE 1871 ACT MUST | NCLUDE A
ROLE FOR THE TERRITORIES IN I NI TI ATI NG PROVI NCEHOOD. |IN OUR VI EW
THE MATTER SHOULD BE BETWEEN PARLI AVMENT AND THE TERRI TORY, WE
WOULD poINT QUT THAT PREM ER MCKENNA'S COVPANION ACCORD, WHI CH
WAS EXAM NED BY THE CHAREST COMMITTEE, TOOK THI S APPROACH. THERE
MAY BE SOVE RATI ONALE FOR HAVING A FI RST M NI STERS' CONFERENCE

PRI OR TO THE PASSAGE OF ANY ACT CREATING A NEW PROVINCE. IN TH S wAYy
ANY PROVI NCI AL CONCERNS COULD AT LEAST BE DI SCUSSED. MR TRUDEAU
HAD SUGCESTED THI' S SORT OF CONFERENCE REQUI REMENT IN BILL C-60 IN
THE LATE 1970’ S. OR ALTERNATI VELY, PARLI AMENT COULD LEAVE TO A
REFORMED SENATE THE ROLE OF EXAM NI NG REG ONAL | NTERESTS, |F ANY,
ARI SI NG FROM ANY BI LL PROPOSING TO CREATE A NEW PROVI NCE. THE
SENATE WASDES|I GNED TO ALLOW REG ONAL REPRESENTATI ON AND

PROVI NCI AL REPRESENTATI ON | N THE FEDERAL PARLI AVENT.

ESTABLI SHI NG A NEW PROVINCE |s A NATI oNAL MATTER AND THE PROCESS
SHOULD NOT AL-LOW PROVI NCI AL GOVERNMENTS To CREATE LI NKAGES WTH
LOCAL OR PROVINCI AL | SSUES.
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LIST OF RECOMMENDATIONS

A. Recommendations which require amendments to the Constitution:

Amending Formula (four regional vetoes)

1) We recommend that the amending formula contained in sections 38 and 42 of the
Constirution Act, 1982 (whereby theapproval of the Senate, the House of Commons
and at least two-thirds of the provinces representing at least 50 per cent of the
population is required) and the amending formulain section 41 (whereby the
approval of the Senate and the House ofCommons and every pr ovi nce is required)
be changed such that consitutiona amendments wouldrequire the approval of the
Senate and the House of Commons and each of the four regions of Canada. as
follows:

a) atleast two of the following provinces Nova Scotia, New Brunswick, Prince
Edward Island and Newfoundland;

b) Quebec;
c) Ontario; and

d) at least two of Manitoba, British Columbia Saskatchewan, and Alberta,
representing at least 50 per cent of the population Of that region.

except that ther equi rement  of unanimity should be retained respecting
1) the use of the English or the French language (as contained in section
41(c) of the Constitution Act, 1982), including the rights of linguistic
minorities;
ii) the proprietary rights Of provinces;
iiii the offices Of the Queen, Governor General and Lieutenant Governor;
Iv) any change to provisionsi to iii,

and excepting provisions with respect to the territories and the aboriginal peoples
contained in other recommendations.

2)  In making this recommendation, the Committee realizes that, in practice, a new
* amending formula should be adopted only in the context of a substantial package of
congtitutional reform including, for instance, the reform of the Senate.
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3) We recommend that the amending formula contained in sections 43,44 and 45 of the
Constitution Act, 1982 remain unchanged.

Ratification Period

4) We recommend that the maximum period for the ratification of proposed
constitutional amendments be two years, beginning on the day on which a proposa
i s ratified by either a federal or provincial legisature.

Aboriginal Peoples

5 Inorder to protect the aboriginal and treaty rights which the Canadian Congtitution
guarantees to the aboriginal people of Canada, we recommend that any amendment
to the Constitution of Canada directly affecting the aboriginal peoples require the
consent of the aboriginal peoples of Canada.

6) We recommend that the Constitution of Canada provide for a process of biennial
constitutional conferences to address the rights of aboriginal peoples, the first such

conference to be convened no later than one year after the amendment comes into
force.

Territories
7) We recommend that the extension of existing provinces into the territories require

the consent of the legidlature of any territory and any province affected, and the
Parliament of Canada.

Creation of NeW Provinces
8) We recommend:

a) that the creation of new provinces in the territories require only the consent of
the legislature of any territory affected, and the Parliament of Canadz; and

b) that it be recognized that the creation of a new province may change the
equilibrium within the federation and may require review of the existing
amending procedure. Should the addition of a new province require a change
in the amending procedure, such change would be governed by the amending
procedure in effect at that tinme.

The Supreme Court of Canada

9) We recommend that the Constitution of Canada be amended to provide that at least
three judges of the Supreme Court of Canada be appointed from among persons
who, after having been admitted to the bar of Quebec, have, for atotal of at least ten
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years, been judges of any court of Quebec or of any court established by the
Parliament of Canada, or members of the bar of Quebec. The other six judges would
be appointed from other provinces and the territories. ™

Proprietary rights of provinces

10) We recommend that theproprietary rights of the provinces remain protected by the
unanimity rule.

B. Recommendations which do not now require amendments to the
Constitution:

Aboriginal Peoples

11) e recomend that representatives of the aboriginal peoples of Canada be invited
to participate in al future institutional conferences.

Territories

u)Wem.mmd that the territorial governnents be invited to participate in all future
constitutional conferences.

Delegation of Legislative Powers

13) The del egation of powers between Parliament and legislatures does not exist. Its
existence should be provided for by constitutional amendment, and we strongly
recommend that the next constitutional committee study that question in the
framework of the division of powers.

Opting Out and Compensation

14) We recommend that the relationship between opting out and an amending
procedure with four regional vetoes be studied by the next parliamentary committee.
‘I"he next committee should also study in what fields a province should be able to
exercice a right to opt out with compensation.

Referendum

15) Werecommend that afederal law be enacted to enable the federal government, at its
discretion, t hold a consultative r ef erendum on a institutional proposa, either to
confirm the existence of a national consensus or to facilitate the adoption of the
required amending resol utions. The referendum should require a nationa mgority
and amagjority in each of the four regions(Atlantic, Quebec, Ontario and the West).

16) The territories would participate in thereferendum, after having selected the region
in which they would be included for the purpose of calculating regiona majorities.
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Constituent Assemblies

17) We recommend:

a) that the parliamentary committee, to be established presently by both Houses
of Parliament to review the proposal of the Government of Canada for
congtitutional reform, be composed of members of the House of Commons and
Senate, of sufficient number to be representative of the Canadian population;

b) that the parliamentary committee create, in consulation with aboriginal
leadership, a special task force to address issues of concern to aboriginal
peoples, the membership of which would include representatives of the
aborigina peopl es and would be chaired by a member of the parliamentary

committee;

¢) that the parliamentary comittee create simlar task forces in other areas as it
deens appropriate, each chaired byamember of the parliamentary
committee; and

d) that the committee hold, as appropriate, joint hearings with other committees
}ha_tslwill have been established by provincia and territorial governments or
egislatures.

Public Hearings

18) We recommend that Parliament’s procedural rules be amended to make mandatory
the holding of public hearings on any proposed constitutional amendment initiated
by the Government of Canada, or to which the Government of Canada has given its
agreement in principle, such hearings to be held early enough to alow for changesto
the proposal

19)Werecommend to the provincial and territorial legislatures that they consider
adopting simlar procedures.
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them will decide our future U & country that Can stand
in the world with pride,

5. Findings and suggestions

On SOmeissues, the consensus of Forum panticipants i
clear, V& will NOW (indicated in DOl d type) offer some
opinions and suggestions rooted in citizens' views to
address what we believe arc the central problems. On
other issues — many specific diiemmas facing Cane-
di an government and society — no one yet hgs the de-
12iled answers. Cortaindy, we do not. Many Of these de-

mand expert advice and research, and far more the
than the eight months we had,

Canada's Identity

Canadians Se€ their counry as prosperous, peaceful,
tolerant, quiet, pristine and beautiful. If we were to
open our borders to gewer immigration, WC WOUl O very
rapidly hi t whatever ...maXi Mum we cared to set.
And we woul d sill hive the problem of illegal tm-
migration, | N 2 WOrl d where most countries have large
nunbers of ciizens wanting ow, Canada is a country
wher e mittions Of people desperamly Went to get in,
sometines even if it means risking Lfe Swely these
peopl e et all be mistaken.

¢ heve not, as Canadians, depended muchon
words to remind us of who we gre. We do NOt recite
oathe Of silegiance, Al least OULSi de Quebee, We are NOt
tught 10 QUOt e the speeches Of foOrmer polieal | eaders,
no matter how eloquent. None of us knows by memory
the first words of our congtitution. Per haps we shoul d.
Perhaps | N t he cearch for congtitutional renewal we
shauld take time to find the words that will hel p t o bind
us, to remind us of whet we have In common, of what
wecherish. They should be modest and quiet, but they
shoul d resonate to that most centra! Of values wc all
share: freedomand di gnity i diversity,

Panticipents frequentiy and | oudly told uS they were
dismayed at the government’s perceived weakening Of
national Institutions and symbols. This compisirt I an
the gamw from VIA Rail (for many outside Quebec) to
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to notlos all the
baneits -
freadom, tolerance,
freadom to criticize
the government,
wondernul
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wiidernvas aress.”
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“J jg cloar that e
rest of Canads

doss not want us,

) is therefore time
for un to aMrm
ourselves. “ (Quebec)

“Wrhout Quebdec
and the'r French
language | would
fosl loste a8
Canadian."” (Ontarfo)
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the CBC (for many in Quebec, and fOr English-speak-
ing anists, intelectuals, many rural Canadisns, aborigi-
nal peoples and peoplé Wanting news frem ¢ national
perspective; to turbens inthe RCMP and to the post
Office, especialy rura offices.

W urge the government to review and coordinate
its thinking on the whole range of national instity.
tions and Symbols ~— especially those with communi.
catious or historic value — to give them more evi.
deat importance and to e void the impression among
Canadians that they arc losing their sense of coun-
try, In SOme cases Such rethinking IMay mean rerely
bett er explanations, in others changasof policy, But
since perception is relity, the governnent cannot I
nore this lwsue W t hout further destabilizing or
weakening citizens’ feeling of Canadian unity, espe-
dal |y smong English-¢peaking Canadians,

Anyone trying to framea NEW constitution showld
seriously consider a constitutional preamble enshrin-
ing stmple, €l Oquent words that expiain Canada’s
past, lts identity and values, and Canadlans’ free
commitment to the fature.

Quebec

Among the issues of most concern to the Canadians
who spoke to ke Forum, Quebec andits I Ol € 1n
Camda'sfurwrewas Of central impomance. The Qreat
majority of citizens ousiee QUEDEC wam Quebec 0
sity i N the Canadian family —but not a1 &y price.
Even some proclaimed sovereigntists among our rela-
tively small number of Fr ench- speaki ng Quebec partici-
pents gpoke, uﬁtnrclucuntl{é_of preferring £ 0 Work out
a solution within some Ki Nd of Canada, but doubied this
could be accomplished.

In this crucia) area, as in 3o many others, Canadians
both inside and outside Quebec admit they are griev-
ously hampered by lack of knowledge: knowledge of
our land, of our hissiory, Of our €CONOM C reality, of OUr
fellow cinzens - uldmatly, Of ibe hopes, fears 80d in-
terests of other Canadlans. FOr ANy people |1 N Canada,
the sheer size Of the country precl udes knowing the
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land extensively. While a number of popular historians
have ried to broaden our knowledge of our history, it
is clear that our schoois have failed to teach many basic
fects about the “other” Canada. Outslde Quebec, the
history Cf Quebes ie lile known. Inside Quebec, te
history of other pans of Cinads 1S equally wnaugn and
equally unknown.

And it is frighteningly clear, ali across Canada. that
the economic consequences of Quebec separation are
not appreciared interms Of  What it woul d mally MBaN
for Canada and Quebec. We heard concern and uncer-
tainty; vague threats and ultimatums. often with a fla-
vour of bluff; and impatience and wounded pride.

Everywhere, with both Quebeckers and non-
Quebeckers. we found an appalling and dangerous lack
of knowledge of each other, Politcians and political
journalists can cast deforming shadows, eclipsing the
reality of ordirary human beings. Ye: we fcund among
participants an ofter. hesitant cagemess to know real
peopl e from the “omer” Si de. When theForum wasable
to bring people together, by television or radio or in
person, even these few brief cont act s were seized on
W th hope and pleasure.

Further, we can say that — providing the word
“distines” does Nnot mean “supertor* Or “ superi orly end-
tled” —the expression "distinct society” as a desrp
tion of Quebec seemed acceptable to some Forum par-
ticipants. With a linde probing, quite a few agreed that
U “distinct” reaily meant “"different  but broadly equal,”
they could, ine ffect, echo *Vive la différence!”

As noted earlier, few participants imew thatprov-
‘ncesare in fact N0t perfectly equal — that their vearous
special needs Were recognized When they joined con-
federation. Nor did hey necessarily consider whether
other parts of Canada might not have special need: ir
the future, So, wc found oursclvesgoing beyond what
we were told. Just aswc Wei ghed what t he peopie told
us and concluded that Canada was in crisis, so we have
weighed tke options and concluded that perfect equaiity
does not exist between provinces and never has, for the
excellent reason that special needs must be net, Many
provinces have a strong interest in offshore fisheries,
for example — and arguably some have speeial needs
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— but it woutd be difficult to argue that special nesds
in offshore fishenes exist in Saskatchewan.

Given that provinces have entered confederation on
different terms and operate under different provis.
fons, We belisve that speclal arrangements in prov.
taces based on special needs ar¢ @ fundamental prin-
ciple of Canadlan federalism. This principle would
apply where needed to all provinces.

Within the Quebec context, we believe that if Cana-
dtans can be persuaded to place the smphasts on eq-
uity i N the face of specific needs, then people outside
Quebec could accept that Quebec should have the
freedom and means to be itself - aunique society
with 1ts own distinctive place in a rsnewsd Canadian
family.

W& recognize, among thess specific needs, t he vital
importance for Quebeckers Of maintaining their
French language and culture. We also recognize that
English-speaking Quebeckers receive constitutional
guarantees of language rights whieh Fr ench- speak.
Ing Canadians outside Quebec do not have, €XCEPL in
Manitoba - and in New Brunswick, whore constitu-
tional guarantees ga en further.

If the Canadian people can ba persuaded te accept
constitutional changes that would help Quebec toine
crease the protection of its |language and culturs,
then we believe this in turn could lead to agreater
willingness within Quebec to reform Bil1 178, which
1s perceived outside Quebec es discriminatory.

We believe Canadians wish tO be better informed
about the possible consequences, for both Quebec
and the rest of Canada, of Quebec independence.
We belleve that the federal and provincial govern-
ments, ¢ Nd the private sector, should take steps to
ensure that all Canadians are made aware of the
€CoNomic, political, Social end internationat conses
quences of Quebec independence.
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Official Languages

We have heard much discussion of “bilingualism” — &
word with many meanings. Itis vital to distinguish
among them: for example, the federal government serv-
ing 2achcitizenin his or her preferred official language
(thatis, serving them in the one they are taxed in);
making it possible ‘or peopls to WOI K for the federal
government i1 their preferved language; bilingual signs
where really needed or posted Zor symbolic masons;
French :mmersior; grants to Quebec to assisi English.
language ecucatior; youth language exchanges; Civil
service language training that is more or |ess appropri-
ate; or the notorious bilingual Corn Fiakes box initiated
by W.F.Kellcgg in the 1920s for apparently sensible
commercial reasons.

We must also recognize that although French and
English are official ‘anguages federaliy, there are other
needs. Aboriginal languages are necessarily official
throughout tke north. And we must understand tha:
other than in Quebec and New Brunswick, official lan-
guagestatus providessn e€ssent i al  symbolic reassurance
to francophones in other provinces that their plight is
not hepeless, and that they can look to Canada to safe.
guard their  ffons towards cultural well-being.

Canada’suse Of tWO official languages is widely
seen as a fundamental and distinctive Canadian charac-
teristic. Among many, especially the young, the ability
to speak, read and write both French and English is ac-
cepted as a sniican personal advantage, Even many
parents who dislike “official hilingualism™ are eager to
arol thewr children In French immersion.

On the other hand. we find that the application of
the official languagss policy is amajor irritant outside
Quebec, and not much appreciated inside Quebec. Peo-
ple outside Quebec saw with alarm that province's ban-
ning of languages other than French on public signs.
They suffered a dramatic loss of faith in the equity of
official bilinguaiism, because it seemed tO them to
meke it a cne-way sweet — even though English-speak-
ing Quebeckers €N Oy many constauwtional Pr ot ect| ons
and have i nStitutions for whick there ae fewcoumer-
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“The concept of
dilingualism le slso
very much worth
saving, N snriches
us al, A defines
Canada and/? has
made huge otrides
inrecent yaars . . ..
Nowever, |t nesde
lo be more clearly
underetood that
dliinguaiism does
not mean that
averyons has (O De
abie to spsak both
hangueges.”
(Quebec)

“The cost of
biingueliam Wit?! ail
ite bonuses, grents
e nd dupiication le
totally
unproductiva.”’
(Sasxatchawen)

“W. don ‘t mind the
two langusges, but
we fool it lan't fair
that it Is
mandatary,  (New
Brunawick)
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‘... there are two
officlal langusges
in Canaca .. it
should be
mandatory that
Both langusgas be
taught saarimg in
the first grace in all
schools . . from
coast to coast.”
(Ontaric)
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piry fOr French-speaking Citizens elsewhere in Canada.
other than New Brunswick,

In spite Of real and neceded progress in linguistiz
fair play in federal institutions, a sometimes mechani
cal, overzealous, and unreasonably cesdy approach to
the policy has led to decisions that have helped bring it
Into disrepute. Citizens tell us that bilingual bonuses,
costly translation of technical manuals of very limited
use, public servants’ low use of herd-acquired French-
language training, excessive designation of bilingual
jobs, and & sometimes narrow, legalistic approach are
sapping a principle which they would otherwise wel-
come as part of Canada's basic identty.

These Weaknesses are creating a public perception
of the policy which, in the absence of mor e  positive in-
fcrmation, inflates lis real defects and crrors.

An independent review of the application Of t he offi.
dal | anguages poliey ts badly needed to clesr t he air
— withaview to ensuring that it is fair and sensi-
ble. Otherwise, there Is arisk that rising public dis-
satisfaction andmisunderstanding will lead to rejec:
tion of the policy M a whole, with irreparable
damaget 0 the principle — that should command
universal acceptance -of linguistic quality in fed-
eral institutions. On. purpose of the review should
be to make clear to Canadians tha coats and benefits
of official Janguages policy ¢ Nd activities, and ox-
plain far more dearly Its goals ¢ d methods, Such a
review ghould evaluate publlc Information efforts as
well asinvestigate all the public’'s expressed con.
cerns
In addition. Canadians expressed strong and posi -

tive views abom our two offichl | anguages and their
children.

A& belleve that all children should have the oppor-
tunity to learn both official languages In school.
Aboriginal peoples

Canadians want justice for the aboriginal peoples. On
this, there {s an astonishingly high degree of consensus
— athough also a potentially harmful ignorance of the
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realities of aboriginal people’s aspirations. We are glad
that the federal govemment has recognized that signifi-
cant action is urgently needed, before t he situation
worsens, and i S taking Steps to set up aroya commis.
sion.

Forum participants stated a clear desire to see
longstanding territorial and treaty claims resolved i the
best mod, social, and economic irterests of aii Canadi-
ans. Further procrastination would seine only to ia-
crease the costw Of setzlements and exacerbate existing
tensions between native and non-native communities.
Further. suchinaction would grealy damage Canada's
international reputation.

In the interests of a more equitable Canada, Forum
participants recognized the need f Or  First Nations peo-
ple to have greater control over decisions which affect
their furure. lube government of Canada has, on previ-
ws occasi ons, spoken of increasing the  self-sufficiency
and sel f-respect of the e horiginal peoples twoush the
erlargement of aborigina capacity for self-govemment,
within the framework of the Canadian consticuion. The
concept of Firee Nations self-government serves to pro-
mote native dignity, r espect, and economic indepen-
dence. It iy @ key factor m the fure ceterminadon Of
First Nations people asadisinet group and must be fo-
cluded in areview of confederation.

We Join with the great majority of Canadians to des
mandprompl, fair settlement of the territorial and
treaty clalms of Flrst Natons peaple, tO secure their
Hnguistic, cultural and epiritual needs in harmony
with their environment,

We join with the Canadian people in their support
for native self-government and believe that First Na-
tiona people should be aetively involved In the defini.
tion and implementation Of this concept.

We belleve that the department administering In-

dian Affairs and the Indian AcCt should be phased
out e s self-govemment comes into reality,
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“we have not
adequaiely
rsgognized the-
rights of the
pecplee who were
fiving In thie
territary when it
Was settied.”
(Quebdec)

“Treat/os must be
honoured In furl.
tand claims must
be dealt with [n
good raith . "
(Ontsrio)

“We do not belle W
tnst we have
specisl rights dut...
help Ganedians
tired

o boligiiml resues.
(New Brunswick)
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Y| spesk as one
whose henizage b
basically north
Surcpean -
Garman, Rusaian,
Danian ona Engileh
- and | gia not
come to Cenada to
{ry to maintain
those herltages,
tut to lesve them
behind and do
what | oouid 10 be
Canadian.” (Ontario)

“Except for the
aboriginal peopla,
we are 8//
Immigrants who
brought thelr
traditions to this
country. Tnis can
cause tension, pur
N a/s0 maxes for a
richer and more
Interesting society. ”
{Nova 3Scotis)
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W e beileve that Canada should officlally recogniae
the history and contrtbutlon of aboriginal peoples as
the Fi r St Natlons of Canada.

Cultural Diversity

While Canadians accept and value Canada's cultural d.-
versity, -hey do not value many of the activites of the
multicultural program Of  the federal government. These
are seen as expensive and divisive in that they remind
Canadians of thetr cifferent origins rather t han their
shared symbols, societyand f Ut U €.

Ethnocuitural groups in Canada cerainly wish tieir
backgrounds t O be respecicd; and e, like most Canadi-
ans, enthusiastically agree. But those who wish to pre-
serve and promote their languages and Culture arc, by
and large, willing to undzrwrite the costs themselves.
And mos: Canadians think they should. They believe
it's one thing tO promoie and cherish diversity, and an-
other for governments to entrench and fund remem-
brance of ethnocultural origins.

inrelations het ween ethnocultus! communi ties, e
aens See fwr more Need in two aeasi IL) the clear,prac
tical welcoming of newcomers into m evolving main-
stream; and b) the reduction of racial discrimination
through education and ef fective programs. Most citizens
awe concemed with what they thi nﬁ of as themuch-
needsd berter integration of newcomers. for example,
eimireting | ONG Wai ting lists for [anguage training i
English ot French social onentation, and essistance in
ransferring f Or ei gn degrees and quatifications 0 mear
Cansdisn swndards. Equally important is the need for
employment equity for all Canadians.

Canade’s ethnoculnral peopl e tol d the Forum
they want to play their full role in the coumy as equal
members Of soclety —no nOre and no less. Many of
them feol tNey have rot been treted historically as
cquals. They want to be treated as equals across the
bread range of social activity: industry, medis. govern-
ment, the poifiical process, decision making, @jobs’

Citizens spokato us often of their desire to see a
definition of being Canadian which can encompass the
mtmy different origins of our citizens,

128



| r SENT BY:GNWT=0TTAWA © 6-27-$1 ;5:25PN ; GNWTI1GA~ DEVOLUTION: ®49

We believe that federal government funding for
multiculturalism activities other than those serving --
immigrant orientation, reduction of racial discrimi-

nation and promotion of equality should be elimi-

nated, and the public funds caved bs applied t O

these areas. The key goal of multiculturalism should

be to welcome ail Canadians to an evolving main-

stream — and thus encourage real respect for diver-

sity.

The department of multicultaralism in fact has moved
substantially in this direction in recent years. The bulk
of its budget goes to help new Canadians and minority
communities to play #n sctive role in Canadian society,
and also:o promote more harmonious 18¢E relations
and cross-cultural understanding.

But this new thruat of the department has NOt been
explained to Canada's people, who beiieve its activities
are promoting divisions between Canadians and doing
S0 at the taxpayers expense,

We believe that the government should devise far
clearer, bolder and more Imaginative public Infer.
mation programs on the value and tenefits of cul-
rural diversity, explaining both the above refocusing
and the o Nortnou$ contribution of ethnocultural
communities to Canada.

We believe that provineial education department
perhaps sharing textbooks and methods more
closely, should maintain some heritage courses, but
only for youag €lementary.schooi immigrant chil-
dren, Such courses should be concise and be given
for no more than a year or so for each immigrant
child, tO assist yOUNQ newcomers’ transition to their
aew land's culture and society.

Our Lack of Knowledge

We do not know enough about our sel ves. Without @
radical |y fresh spproach 0 inproving what we know
about each other, owr iack of know edge of the basi
realitles Of this counwry will continue to crippls efforts
at accommodation. It will also leave such offorts ox-
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shouid be better
aducsted - our
lgnorance Is the
roet of our evils.”
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NNWH { QA= vevOLuion gy Y

actly where citizens do not want them left: exclustvely
in the hands of elites, especially politicians and the
mass media.

In the course of the Forum's work wc have tried to
expand public knowledge ON key issues, but in the time
available wc eeuld do little. A major responsibility rests
with govermnments and the media. But some things are
sossible in which citizens can have amoredircct hand.

Ot her nations - such as Sweden and France —
have successfully devel oped programs to ensure ta
theie Ci tizens can know their owpeople and landscape
better, and it s inexcusable that Canada should have
virtually abandoned its efforts to do likewise.

We belleve that the federal government should work
with the private Sector, the educational sector end
the voluntary rector (especially sports and cultural
organizations) to bring forward plans, preferably
Jointly, tO Ccreate once again a vigorous network of
travel and exchange programs, emphasizing but not

coufined tO young people.

Webeileve that e creative and innovative approach
is needed 10 lessen the cifficulties our geography tm.
poses on Canadians in understanding and ® ppriciat-
ing their country. W. believe that the federal gov-
ernment should invite the travel industry to work
out realtstic and affordable plans tO allow Canadians
to visit other parts of Canada much More cheaply
and convenlently.

\We velieve that Canadian students deserve a better
understanding of their country’s history, ® mbmcling
all reglons, at a much younger age. Such deeper un-
derstanding should include the nistory and cultures

of aboriginal peoples end emnocultur;IJ)eoples. To
that end, curriculum materials prepared in consulta-

tlon With Canada's first peoples should ensure a
fuller and historically more accurate description of
the role of the ® boriginsd peoplesin this country’s
history. Proviaces outside Quebec should consider a
common history curriculum, at least in part. They
shoul d explore with Quebec any further degree of
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coordination thst respects the quit. different pasts
and perspectives.

Canada’s Economy

Citizens repeadly mise¢ the subject of the economy
throughour the Forum  process. Indeed. in many cases
economic concerns ranked higher, and were pressed
more insistently, than any other. Canadians are right to
be concerned about their economy, Chronic deficits and
ahigh and rising national debt have contributed to high
interest rates. These. toge:her with a high foreign ex-
change rate have caused job losses, lost exports, missed
job-creating investment opportunities and a sharper cy-
clical downturn than necessary,

As well, these events have led to federal/provineial
disputes over alocating the burden of govermment ex-
penditures, as governments are forced to CUL spending.
Participants think political squabbles have worsened
their concerns, and angered people who are mainly
worried about their Jobs and our values and raditions
of sharing. Panticipants &l SO womied about |os n% such
cherished UNI Versal socil SECUrity progums €s health

care and old-age pensi ons, or about seeing them weak-
ened. They ars right to be concerned. The burdens im-
posed by high tax rates and by competitive international
investment and trade pressures must inevitably be re-
licved — one way or another,

Many panicipants sdll |00k to their governments to
insulate them from intemational economic forces. de-
spite thefact that many Canadian governments, includ-
ing the federal government, have been emphasizing the
need 10 adapt and adjust 10 market forces, privatization,
deregulation, the Pree Tr ade Agreement. the Mexican
trade initiative and reinforced attempts to achieve ex-
panded General Agreement.. Tariffs and Trade ar-
rangements arc all cases in point.

As a result, manypartici pants fed betrayed and be-
reft, and are confused and angry, Part of this is due
to their sense that traditional Canadian values are
being usurped by anonymous mearket forces and that
governments are doing nothing to deal with these.
Governmenta arein part responsible for these fears.
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“This country, with
all Re riches, ~-
shouid be
sconomically
Numbaer Ona in tha
woria, but & Is
sfipping deeper
benind. “ (Ontario)

‘"We want owr 1axee
togotee wid
programa, NOt
corporste 1ax
incentives .. ane In
four iids goes to
school hungry In
Newfoundiand.” (SL
John's)

“What concerng
peopis now /s
wnether they'il have
& Job tomorrow. -
(British Columbia)}
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whi ch we belleve come from misunderstandings that
governments must clarify -or continue to pay a
heavy price for, @S will our country, -

Canada is a nation becauss it shares values and strives
to preserve and @ dvance cOmmoN purposes and objet.
tives. Governments have always played amajor rolel n
achieving our goals. The success of their endeavours
has elevated t he role for governments within the na.
tional mythology to the level of a dearly held value,

To be sure. governments have operarcd check by
jOowl with market farees in our mixed economy. At var-
ious times, government-inspimd influences and marker
influences have waxed end waned, as circumstances
Q!ctated, But the images of awanscontnental I ai | way,
Of @ national heath pl @an and Of auniversd pension
plan are deeply imbedded in the collective psyche of
Canadians. Not only are participant troubled, as We
have said, about the survival Of existing programs,
They are wondering about the role — if any — that
govemments are going to play in the future, te help
them to continue to prosper a8 international competitive
pressures relentlessly increase. They also wmt to know
{f and how their taxes will help reduce the national def-
icit.

We believe governments must clarify t hese lssues for
Canadians. History plainly shows that governments
have a constructive role to play redressing market
imperfoctions, supplementing market initiatives, and
preserving the country, They aret he only entity
whi ch can house and noarish the widely shared val-
uea which give birth to our commn pur poses and
objectives. Putting such actions in the broader world
context that now prevails is among the most import-
ant challenges facing governments.

At the other ond of the spectrum, we would note, par-
ticipants appear to be unrealistically optimistic about
governments ability to insulate thcm from the often

dramatic ups and downs of intematonal competition.
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We believe these developments place t he burdea of
responaibility on w all — the private sector, the lab-
OUr movement, small entrepreneurs, skillad and an.
skilled individuals «to adapt and t o invest our own
time and our awn e fforts in ourselves, so that our
soclety can compete, Onlyin thi S way can we con-
tinue tO enjoy high living standards by producing
goods and services which bring us all greatar profits
e nd prosperity,

Improving Federalism

We were not charged with reinventing federalism or re-
writing the constitution. But, based on participants’
comments, we can offer some thoughts for making
today’'s federalism work somewhat better.

In all pants of Canada, participants see overlapping
govemment services as part of the problem, in that fed-
cral and provincia! governments very often duplicate
each other's activities — and thus spending — end for
that reason are often inefficient. Further, citizens see
governments as often oo far from the people they
serve. Also, there areckallenges arising from globallza-
tion of the economy and its impact on our national
needs and values,

Quebec is not alone In pressing for a streamlined
and rebalanced d:vision Of powers between the f eder al
and provincial levels. This viewpoint need not imply
any wholesale move towards decentralization; nor does
it necessitate the gutting Of national standards nor the
discrimination of citizens’ social programs from onc | U-
risdiction w the next Ruber it requies that bog |evels
of govemmer: place themselves Unequivocally in a po.
sition 1 0 ShOW the common taxpayer the most afficient
use of any tax dollar.

In seeking to address thess concerns, both levels of
government must Seek a greater degree of funcrional-
ism: WNO is in t he best position to dawhat? Perhaps,
guite often, policy cac be eswblished centrally — with
serious provincial input — but delivering programs may
best be done close to the people. This provides for eq-
uity and national standards, while ensuring flexibility to
meet local conditions and neads.
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“A loose tederation
of provinces would
salisty our
particular needs.
We stif meed a
feceral government
for certain needs

but o void the
progent overiap .’
(8rtish Calm)

“1 wan! Canada to
stay togethar. Thig
requires s strong
caniral govermnment
- {here must be &
national agends
partioularly
regarding the
reeoureed of our
country,
snvirenment,
education and
medicare. " (British
Cotumbia)
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- We heard much from participants sbout national
Simply transferring  grangards, espectally in education This is & sensitive

DOWer sn masse fo
the provinces will
never sofve our
prodleme; it will
only reinforoe the
regionaliem that ...
iz at the root of owr
current problems. »

(Nova Scotia)

"Paople refected

Masch Lake
because # wao a
secretive, allist
& Pollticisns

aw to fearn they
are olected foserve
the people, not o
help thamsoives \V
the spolis of
power.” (New
8runswick)

issue — especially In Quebec — because of Traditional
provincia jurisdiction, and we can only flagitas a
challenge for future action. It cannot be neglected, how-
ever, because we can omivhopeto neet the effects of
globalizazion with @ workforce that iS continuously up-
graded and trained in new SKillS to intamationally ac-
cepied leveis.

A start can be made now at 8serious, credible ef-
fort 1o address duplication and inefficiency.

We believe that TN its efforts at cational renewal the
federsl government should place a high priority on

working with other gover nment s to eliminate, wher-
ever possible. overlapping jurisdictions and pro-
grams, and tO Identify government efficiency as a
major goal, bearing tn mind that effectiveness can
be increased by placing programs e s close m is
practical tO the people.

Further, we believe that the federal government
must ensure that fundamental social values and es-
sential national inetitutions De protected in revising
stiructures and processes necessary to achieve effi-
cleney.

Leadership and Demaocracy

Throughout the work of the Forum participants con-
stantly ard urgent|y niwd wih US their feans wmd their
Sager aboutleadership and the process of povernment
In their anger, they denounced e existing political
leadership.

Yoo this anger is nov merely dieced & politicians.
The mass media are equally swept UD 1 N it Their inter-
action with politicians 18 seen 25 (00 often Cxsggeraung
a normal political adversarial system. One example ia
the media’s tendency to cover the House of Commons'
daily Question Period mainly fcr isposturing, theat-
cal value, instead Of covering thoroughly the more de-
manding, yet revealing, commitise meerings where MPs
wnalyze proposcd laws in detail.
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Participents WENI  ON fo suggest an array Of reme-
dies, many of them new &, or rarely used in, our par-
Namentary sysiem: referenda, impeschment, recall. pro-
portional representation, f r €e votes, an elected or
abol i shed Serae, fixed orlimited terms of offlee, the
direct electicr of the prime minister. the convening Of a
consttuent assemoly. All originate in a desiee for a
mare respons: ve and open political system, whose lead-
es —they think —ae not nerely accountable at el
tion {1 ME bu:should bedisciplined $witdy if they fans-
gress greatly.

In an impornat scnse. the failure of conttimtioral
negotiations .n the last decade points up an important
aspect of the way our nadcnal pol i tical sysem works:
s i nadequacy in itS pesent cONdition e a nmeans for
setling conflicts. Regi ons and factiors within Canada
inevitably disagree, but their conflicts are not sesn to be
resolved in the House of Commons. They are resofved
in secret — N caucus rooms, Cabiner offices and fed-
eral-provincial conclaves, Canadians dislike secrecy.

Pardcipants in the Forum know well that compro-
mices must ta made and deals suruck. |f they canmot
see into the secret meetings, they ¢an force their leadcrs
IN fromt of the sameras and microphones. But  aprice s
paid for this rough contributien to direct accountability:
sound bdites and TV :lipsandtbe hunt f Or beadline.
meking quotes ITRY often trap politicians into even
more gross simplification and confrantaticn than a
healthy democtacy demands.

Obviously, there is a need forthe political system
torespond better. That need Is a the Dean of our
country’s problem. Politicians must prove that the sys-
rem can be More responsive, Otherwise, the pressure
from citizens for radical changes to the system will be-
come more 1gistent.

We heard that a constituent assembly followed by a
nadonal referendum on & NEW consttution would be af-
tractive to many people. However, given the very wide
variety of scenarios for ta zpprosch, wemustha
group leave seriousanalysis Of that method tO special-
ists Wi th more expertise and time than we have,
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"We elect peopie 10
represent ue to
government,
instead, they wind
up representing
govemment foue.
Something has
gone wrong.”
(Britiah Columbia)
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We concur with the vast majority of Canadians who
belleve that the Senate should either be fundamen-

tally reformed or abolished. .

We Join with Forum participants in deploring the
mindless. and sometimes disgraceful, behaviour of
members of both Houses In bringing the parliamen-
tary system into disrepute. W agree with t he
Forum’s participants Who have pointed constantly to
thefact t hat our systemistoopartisan and far too
adversarlal, I n particular, we woul d uwege a careful

review Of the Question Perfod and how it is organ-
1zed, with an €ye on the more productive Question
Periods in other parliamentary systems.

W. agres with the many Forum’s participants who

have pointed to the fact that our system istoo sub-

Ject1o an iron party disciptine. Shorter sesslons so

that members of parliament can spend more time

listening t O thelr constiiuents, more free votes —
both sheuld he wriously consi der ed.

As earner noted, a long menu of other possible

changes in our way of governance was proposed by
participants. \W. have not the expertise to analyze
them. But given the large NnUMber of Canadians who
have expressed Interest in them, the government
owes citizens t he dlgnity of seriously considering
their ideas.

Wehavefound ta the peeple of Canada have devel-
oped 1 great appede for the Kind of disecussion and di
alogee the Forum stimulated.

We think that the government, over the period of
national rebuliding, should consider how it can best
wncoursge aNd o nrtch the kind of di al ogue started
by the Forum and make use of some of the methods
we have used.

The government should also consider using SUC h
methods ON an ongolng basis f Or mafor | SSUES, or
for any issuesput forth by citizens.
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We belfeve that paliticlans of all parties should con.
sider using some of our techniques to gready in.
crease their grassroots consultations in developing
Ideas, policies and programs, Or fasolving problems
whieh affect citizens directly, oven if this means
spending less time Im parliament and more with
their constituents,

Citizen input mzy also be essential before policies are
impiemented. Nothing in thisis contrary to our parlia-

mentary tradition; rather it enhances and safeguards the |

essence of ther tradition. The challenge to govemment
is 10 CTeale a continuing Climate for true diglogue. The
means are at hand: it would be a pity — indeed, unwise
— not to use them.

6. Conclusion

Our work with the Forum has been & stirring and mind-
swretching experience for us all, What we heard from
the peoples of Canada at  t1 MeS shocked US, sometimes
saddened us, always interested us, very often moved us.
In many ways, tralsc changed us. We eome out of this
phase — for it1isno mere — of Canada s national re-
newal With a clear message to those who put US here.

Wehave wied aS best wec could t 0 collet 2nd focus
what the peopie told us. If wc have misunderstood and
thus madle errors or omissions. these are honest, and on
them the people will judge us.

We wen't conclude with our own words, but with
one last thought from a citizen. This sums UP & waming
aboutthe fate of his report which thousands asked us
to convey to the government and to all politicians:

No innperhbole or political hedge ¢an screen any

member of any legislature who thwarts the wil

of the people on 1this marter. The voters are

watching and waiting.

June 27, 1991
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LEG SLATI VE ASSEMBLY
OF THE
NORTHWEST TERRI TORI ES

SPECI AL COW TTEE ON
CONSTI TUTI ONAL  REFORM

DRAFT PRI NCI PLES FOR CONSTI TUTI ONAL REFORM | N CANADA

FOR DI SCUSSI ON




EOR DISCUSSION

INTRODUCTION:
The followingprinciples are based on the assumption t hat Canadi ans
generally support a strong central governnent. | f aborigina

affairs and territorial constitutional devel opment are dependant on
shared federal-provincial powers (either in the division of powers
or in the amending fornula) , this would likely conplicate and
retard achievenent of territorial and aboriginal goals.

Any new constitution nmust recognize the emerging roles of
aboriginal peoples and the territories in Canada and must contain
equitable provisions that allow the evolution of these new roles to
continue.

The principles below are intended to be very broad. The
devel opment of nore specific positions and principles is
contenplated as the upcom ng constitutional debate unfolds. After

each principle a nunber of possible issues are |isted.
Consi deration of these issues will assist the devel opnment of nore
specific positions and principles. The issues listed are not
exhausti ve.

1. NWT Concerns

a) Constitutional reforms nust ensure that residents of the
Northwest Territories have the opportunity, as do al
other Canadians, to participate in national 1nstitutions.

Par | i ament
Senat e
Suprene Court of Canada.

b) El ected representatives in the Northwest Territories nust
be permtted to represent the interests of the residents
of the territories in all national constitutional natters
that affect the territory.

participation at First Ministers' Meetings and
Conf erences

devel opnent of responsible government

federal relationship to the NWT.

c) Constitutional refornms nust allow the people of the
Northwest Territories to pursue and attain political and
constitutional development in their region according to
the equitable principles which governed the entry of
other regions as full partners within the federation

j i
-
. :l'
RN
|
g

the amendi ng formulae/provincehood/extension Of
provinci al boundaries
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equalization, and financial dimensions of
territorial development

aboriginal rights and northern constitutions
provincial involvement in territorial development.

Aboriginal Concerns

)

Any reforms to the Constitution must address the concerns
of -aboriginal peoples and lead to a clearer definition of
the rights of aboriginal peoples including neans for
I mpl ementing these rights.

Canada’'s first peoples/bilateral relationship

sel f-gover nnent

guaranteed representation

claims and extinguishment of rights

unique status of aboriginal peoples under the
Constitution

collective versus individual rights

Aboriginal peoples must be parties to discussions
relating to constitutional matters which directly affect
them, or to matters of particular interest to them.

commission on aboriginal affairs

aboriginal self-government forum

independent claims commission

First Ministers' Conferences and meetings

review of federal claims policy

aboriginal-federal relations agency to replace
DIAND .

Relationship of Government {0 Individuals

a)

Any reforms nust respect and maintain the essentia
rights and freedoms guaranteed to individuals by the
ights.

relationship of charter to rights of abori gi nal
peopl es

equal ity rights

linguistic rights

minority rights

coll ective versus individual rights

distinct societies

mul ticultural issues

t he "notwithstanding cl ause”




b)
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Any reforms must be based on the principle that the
government exists for the good of the people and js
founded on their will only and therefore nust pe
accessible to the people. Governnment derives its
authority from the people and does not hold rights for
Its own purposes.

institutional reform

representativeness of el ected officials
party discipline/need for reform
referenda and plebiscites

rol e of the press

el ectoral reform

The Constitution belongs to the people of Canada , and
reforms nust only be made with the consent of the
Canadi an people, which consent nust be clearly and
unequi vocally given after informative and meaningful
public consultation.

referenda and plebiscites
constitutional conventions

executive federalism

First Mnisters Conferences
constituent assenblies

entrenched consultation process
entrenched tinme frame for consultation

Relationship Between Governnment

a)

Reform nmust respect the essential equality of the
provinces and territories and the regions wthin Canada
deriving from the essential equality ofCanadians
wherever they may live in Canada.

role of territories in nmatters that directly affect

them
provinci al vetoes
mobi ity

trade and other barriers to goods and people

Any new division of powers nust enable federal and
provincial governnents to neet the needs of Canadians in
a manner that promotes a national sense of community.

strong central government
Canadians first

common national goals _
special power s for sone provi nces
envi ronnment
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economic powers and equalization
immigration

Nat i onal Standards nust be nmintainable in essentia
matters such as health care, education and the
envi ronnent .

fiscal ability of federal government to deliver
m ni mum standards with regional adjustments
federal spending power

equal i zat1 on

corporate Canada

Changes in Canadacs institutions and constitutional
structure must be warranted and substantiated and must be
commensurate with the gravity and nature of the problem.

I's constitutional change needed

i ntergovernnental agreenents

policy as a vehicle of change

constitutional reformas a maY of life
initiating the amending fornula, who and how

Territories must be included in intergovernnental affairs
at all levels asevolving regionsinthe community of
governments that conprises the Canadian federal system
Their evol ution nust be governed by equitable principles
consistent with the manner by which other regions
achi eved provincehood.

Responsibilities of Citizens

a)

b)

Refornms nust strive to create an environnment which
encourages Canadi ans to pl edge thensel ves to duties of
citizenship at the comunity and national |evels.

a Charter of obligations, (legal v. non-legal)
conmpul sory voting

new synbol s needed to unite Canadi ans
building on val ues of First Nations

t he environnent

role of the press

Canadians must bear equally the benefits and burdens of
citizenship.

t axation

econom ¢ union wth Quebec
regi onal devel opment

i ndividual rights

>
v
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6. Re_lationship Between Individuals

a) Ref orm nust not | ead to splintering of the Canadia,
conmmunity according to distinct categories of rights-
holders, it must reinforce the essential equality of
Canadi ans.

distinct societies
aboriginal rights
linguistic rights
asymmetrical federalism
equality of opportunity
multicultural rights
cultural rights

b) The essential equality of Canadians nust be maintained
regardl ess of the provincial or territorial governnents
to which they are subject.

strong/weak provinces in a new division of powers
qualification in national institutions
speci al powers for sone provinces

7. Relationship of Constitutional Ref O mto the Economy

a) Reform nust |lead to opportunities for prosperity in all
provinces and territories for all Canadians.

protectionism v. free trade
affirmative action
limits on spending power and debt.
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