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INTRODUCTION

The Western Constitutional Forum is an independent body established
to develop in consultation with the public, a form of public governnent
acceptable to the majority of residents in the western NWT. As nenbers
of the Constitutional Alliance of the NWT, the Western and Nunavut Consti -
tutional Forums have a mandate to negotiate a boundary for division of
the NWI'.

The nenbership of the Western Constitutional Forum includes the
Presidents of the Dene Nation and the Metis Association of the Northwest
Territories and their alternates, an MLA appointed by the Legislative
Assenmbly of the NWT to represent the interests of non-aboriginal residents,
and a second M.A appointed to represent the interests of the Legislative
Assenmbly at large. The Committee for Oiginal Peoples’ Entitlement which
represents the Inuvialuit of the Western Arctic currently sits with the
WCF as an observer. Full menbership in the WCF is available to COPE
upon request and WCF continues to encourage the Inuvialuit to accept this
open invitation.

Al substantive decisions of the WCF on constitutional issues must
be reached by consensus. Furthernore, all WCF decisions are tentative
until they have been ratified by each Menber’'s constituents.

The Western Constitutional Forumis currently attenpting to devel op
a general proposal for a new constitution and government for the western
territory to be created by the division of the present Northwest Territories
into two distinct political jurisdictions. W have set Decenber 1985
as a target date for conpletion of our proposal.

The prinmary objective of our deliberations is the creation of a *
system of government which fulfills the aspirations of aboriginal peoples
for self-government but which acconplishes this goal within the framework
of a public governnent system a framework which defines and protects
the collective rights and interests of aboriginal peoples but at the
same time protects the individual rights of all northern residents. The
WCF will also be addressing the issues of the distribution of power anpbng
the territorial, regional and local |evels of governnment, as well as the
devolution of additional powers fromQtawa to the territorial governnent.

The papers included in this publication were prepared prinmarily
to facilitate the WCF'S internal negotiations. However, | hope that
other people with an interest in these topics will find them both useful
and informative.



The first paper is a copy of a speech presented to the Standing
Committee on Indian Affairs in Gtawa in March 1984 by Bob MacQuarrie,
Vi ce- Chai rman of the WCF and MLA for Yellowknife Centre. This speech
is included in order to provide the reader with a nore conplete overview
of the WCF, its mandate, its objectives and its method of operation.

The second paper, “,Several \Ways to Interface Aboriginal Self-
Governnent with Public Government in the Western Northwest Territories,”
was prepared by Steve |veson, Executive Director of the Western Consti-
tutional Forumis Secretariat. The author presents and discusses five
different forns this interface nmight take. It places separate governnent,
that is, exclusive aboriginal control of a quasi-provincial nature over
an exclusive | and base, at one end of the spectrumversus a conpletely
integrated aboriginal/public governnent system within which aboriginal
peopl es woul d exchange exclusive authority over a relatively small area
for guaranteed rights, participation, and influence in a public governnent
which has jurisdiction over a nuch larger geographic area. The other
three nodels are situated on points of a continuum between these two
extrenes.

The third raper, “The Rel evance of Consociation to the Wstern
Nort hwest Territories,” was co—authored by Mchael Asch and Gurston
Dacks. Professor Asch is Dean of the Departnment of Anthropology at the
University of Al berta and author of the book Home and Native Land:
Aboriginal Rights and the Canadian Constitution.(1) Dr. Dacks is a
professor in the Department of Political Science at the sane University
and author of the book A Choice of Futures: Politics in the Canadian
North. (2)

Their paper argues that the collective rights of the several cultural
comunities in the western NWI' can be recognized and protected through
the entrenchnent of various rights, structures and mechani snms w thout
viol ating fundamental denocratic principles. The authors reconmend a
partnership system which they call direct consociation. The critical
features of this approach include the direct election of representatives
to the Legislative Assenbly by specific cultural comunities, the suprenacy
of the Assenbly over mpbst matters of comon concern to all residents,
the entrenchnent of certain cultural rights in a constitution which
could only be amended with the approval of the appropriate cultural
group, and the creation of separate cultural-councils with jurisdiction
over issues of special concern to each cultural comunity.

Next is a three part paper witten by D ck Spaulding entitled
"Tnuvialuit Sel f-Government in a Western Territory.” M. Spaulding is
a Yellowknife | awyer who has participated in the Dene/ Metis conprehensive
clains settlement process on behalf of both aboriginal organizations.

(1) Asch, Mchael - 1984 Home and Native Land: Aboriginal Rights and
The Canadi an Constitution. Toront o: Metheun.

(2) Dacks, G - 1981 A Choice of Future: Politics in the Canadi an
North.  Toronto:  Metheun.




H s paper analyzes the Western Arctic Regional Minicipality (W.A.R.M.)
proposal sponsored by the Committee for Original Peoples’ Entitlenent
and conpares it to the regional councils currently operating in the NAT
to a set of prelimnary principles regarding regional governnent prepared
by the WCF last Cctober, to the North Slope Borough in Al aska, and to
the Kativak Regi onal Government in Northern Quebec.

In the process, the author proposes seven principles for accommodating
the Inuvialuit in a western territory.

The fifth paper in this collection, “Minicipal Government and Land
Wthin Minicipal Boundaries,” was prepared by David Elliott. M. Eliott
an Ednonton based |awyer, is currently doing a major rewite of Loca
Government Acts for the CGovernment of the Northwest Territories

Aborigi nal peoples have always stressed how inportant |and and the
control over |and-based activities are to cultural activity and self-
determnation. As M. Elliott says, “This paper exam nes how the traditional
muni ci pal form of government can contribute to self-determnation and
| ocal control over land and activities, and in what ways it falls short.”

Anong other things the paper notes that sinple ownership, especially
if it does not include sub-surface title, may not provide the |evel of
control aboriginal people may require. In addition to discussing the
strengths and weaknesses of applying a conventional nmunicipal approach
to aboriginal objectives, the author does point out that the definition
of nmunicipal authority is subject to legislation and therefore its scope
can be broadened or narrowed somewhat to suit the north's particular
needs.

The last two papers discuss the status of aboriginal |anguages in
a new territory.

The first paper, witten by Steve Iveson and titled “Language Rights
for a Western Territory” starts from the assunption that the objective
isto “.. protect and enhance the |anguage of all aboriginal peoples
who might reside in a new western territory.” |t begins with a description;
of the current status of aboriginal |anguages in the north, sets out a
series of secondary assunptions, then discusses two conplementary approaches
whi ch probably nmust be pursued if aboriginal |anguages are to thrive
one being conscious and intentional support for |anguage devel opnent
and use on the part of government, and the other being the entrenchnent
of specific aboriginal language rights in legislation and in a new northern
constitution.

The question of entrenching |anguage rights in legislation is pursued
further in apaper entitled “Cificial Status for Languages in Canada
Devel opnent of |ssues” prepared for the WCF by Anne Crawford. M. Crawford
is alawer who until very recently lived in Yellowknife and worked
extensively with the Metis Association of the NWIT in the area of compre~
hensive clains and on the First Mnisters’ Conference process for the
entrenchnent of aboriginal rights in the Constitution Acts of Canada.



In her paper, the author states that the sinple assertionof official
status has a legal neaning in its own right, however, its meaning is
sonewhat anbi guous and therefore subject to interpretation by the courts.
She also notes that there are a nunber of ...practicalandapplicable
language rights which are not associated with ‘official’ status which
might be considered desirable.

Oficial stausplus a list of specified rights is the nobst common
approach but with a detailed list of specified rights it is possible
to protect aboriginal |anguage rights without any reference to ‘official’
status. Gven that the “.. ..obundle of rights,” which accompany the
designation official |anguage may or nmay not be appropriate to sone
| anguages, this second approach nmay be nore appropriate although sone
kind of a general provision, of which ‘official’ status is one exanple,
may be required to provide the flexibility in interpretation required
as circumstances change over tine.

The second section of Ms. Crawford s report discusses the pros
and cons of several approaches to the protection of |anguage rights.
These include land claims legislation, the Act creating the new western
territory, and the possibility of aboriginal self-governnent provisions
eventual |y being included in the Canadian Constitution.

These are not the only sources of reference available to the Wstern
Constitutional Forum as its menbers attenpt to create a new constitution
for a western territory. Oher works published previously by WCF include
di scussions on regional governnent, residency requirements, guaranteed
representation of aboriqinal peoples in government, and the protection of
aboriginal rights. There have also been a nunber of very useful papers
publ i shed ty ot her organizations including COPE's WARM proposal, the
Dene Nation’s Denendeh proposal, and several publications by our eastern
counterpart, the Nunavut Constitutional Forum  The ideas and opinions
of northern residents obtained through numerous public meetings have
al so proved to be inval uable.

We have a unique opportunity here in the north to create a government
which reflects the values and aspirations of all northern peoples. For *
perhaps the first time in Canadian history aboriginal and non-aboriginal
peoples are sitting down together to co-operatively design comon insti-
tutions for the benefit of all.

I, and ny colleagues on the Western Constitutional Forum | ook forward
with great enthusiasmto a time early in the new year when we can present
to the public a concrete proposal for a new governnent.

Chairmard. Westerm Constitutional
President, Dene Nation

Forum
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Mr.Chairman, Members; the last and only time the Western constitutional
Forum met with at least some of your members including the Chairman was in
December 1982. At the time we were traveling with our sister Forum from the
eastern Northwest Territories, the Nunavut Constitutional Forum, together with

whom we constitute the Constitutional Alliance of the Northwest Territories.

The purposes for our trip to Otawa on that occasion were threefold; to
convince Mnisters, Senators and Menbers of Parlianment a) to support in principle
the division of the Northwest Territoriesi nto two separate political juris-
dictions and the devel opment of a new constitution for each, b) to recognize
the unique structure and mandate of the Alliance and the Forum to oversee
this conplex and challenging process, and c) to seek funds from the Government
of Canada so we could get on with the job. As it turned out our first task
was acconplished the Friday before we |eft Yellowknife when the Honourable
John Miunro, speaking before our ninth Legislative Assenbly on behalf of the
CGovernment of Canada, indicated support in principle to division subject to
four very inportant conditions which | shall discuss later.

Qur trip to Otawa was still necessary in order, both to seek clarification
on the Governnent’'s position and to pursue our other two objectives. Fortunately
we were successful in obtaining the Mnister of Indian Affairs recognition of
our mandate and a commitnent to apply to Treasury Board for funds on our behal f.
Menbers of this conmittee also supported our position and actually went beyond
the coomitnent of the Mnister and encouraged us to continue to pursue progress
on the all inportant issue of land and non-renewabl e ownership and nanagenent
beginning, in the short-run, with the concept of revenue-sharing. Your Cquittee
also requested that we keep it inforned of our objectives, our program and our
plans for the future. Therefore we were pleased to receive sone twelve days
ago youri nvitation to appear before you to bring you up to date on our
activities . | believe a package of background information was quickly put
together and forwarded to the Committee which | hope has been useful to you.

First of all, as a result of a series of elections, there has been considerable
change in the membership of the Western Constitutional Forum  Our new menbers
are M. Stephen Kakfwi, President of the Dene Nation; M. Larry Tourangeau,
President of the Metis Association of the NWI; and the Honorable Nick Sibbeston,
M nister of Local Governnent and Associate Mnister of Aboriginal Rights and
Constitutional Devel opment who was recently selected as our Chairman.  Continuing
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to serve are M. Bob MacQuarrie, MLA for Yellowknife Centre and now Vice-
Chai rman of the WCF, and M. Janmes Wah- Shee, MLA for Rae~Lac La Martre and

alternate for M. Sibbeston. The alternate for M. MacQuarrie is the Honorabl e

Tom Butters, Mnister of Finance.

As you may be aware the question of where the boundary for division wll
eventually be located is still very much up in the air. However the full
Constitutional Alliance will be nmeeting in Yellowknife this weekend to westle
with this very conplicated issue and | am optimistic that the will is there
to make sone significant progress. It would appear that the boundary will
ultimately be located sonewhere between a point just west of Tuktoyaktuk and
a Point just east of Canbridge Bay, although lines far enough west to include
Aklavik and far enough east to include Pelly Bay have occasionally been
suggest ed.

COPE, the regional association which has represented the Inuvialuit of
the Western Arctic in the conprehensive clains process has the option to
participate in both Forums. To date they have chosen to participate only in
the NCF. The Inuit of the central Arctic or Kitikmeot region are represented
in the claims process by Inuit Tapirisat (ITC) via the Tungavi k Federation of
Nunavut whose regional association is the Kitikmeot Inuit Association (KIA).
The presidents of the I TC and TFN, M. John Amagozlik and M. Bob Kadlun are
both members of the NCF.

However the people living in these two regions do not appear to be as
certain of where their future lies. |In the NWI-wide plebiscite of April 14,
1982 in which 56.5 percent of the voters supported division and 43.5 perc.ent
opposed, the voter turnout in the comunities east of Canbridge Bay was very
high and a great mgjority voted in favour of division. However, in the seven
predom nantly Inuit communities from Canbridge Bay west voter-turnout was
much |ower and the results in four conmunities as well as in the region as
a whole were actually against division. The other two comunities wth
significant Inuit popul ation, Aklavik and Inuvik, also voted agai nst division
al t hough one cannot infer fromthese results how any one group in either
comunity actually voted.

In the fall of 1983 the NCF sponsored a tour of all conmunities in the
Keewatin, Baffin and Kitikneot regions to obtain a response fromthe people



to their proposal entitled Building Nunavut. It is fair to say, and I know

that the nmenbers of the NCF would agree, that the response of the residents
of Coppermine and Canbridge Bay were largely non-commital. The NCF'S tour
of Western Arctic comunities is scheduled for the week of March 26th so,
other than the result of the plebiscite, little can be said about these
comunities at this tine.

However, the people of Coppermine have been making a serious effort to
cone to grips with the issue of division and all it inplications. On January
27 of this yerthe Haml et Council sponsored a phone-in show on its local
radio station to solicit public opinions and concerns regarding division. The
results of the program indicated that people were very concerned about the
prospects of division and the effects it might have on their use of their
traditional lands, enploynent, transportation, comunication, |anguage and
the quality and source of public services. Wthout in any way suggesting that
this is the final word from Coppermine it is worth noting that the results of
the survey as published in the nedia indicated that of the seventeen people
who phoned, thirteen preferred to “be in the west and four simply did not want
di vi si on.

As a result of this program the Haml et Council invited the Western Consti-
tutional Forumto come to Coppernmine to speak to the people at a public meeting.
At a well attended public neeting in Coppermine on March 2, 1984 menbers of
the WCF introduced thenselves, provided background information on the Forum
constitutional development and division and answered any questions coming from
the floor. The primary results of the neeting were: a) a commitnment on the
part of the WCF to return in the spring and generally to keep the people of
Coppermine informed and, b) a decision on the part of the Hamlet to appoint an
interim representative to the WCF to represent the interests of their comunity.
This appointee will have all the rights of any other menber initially except
the right to vote. This will be an interim measure only until, we hope, a nore
per manent regional menber or nenbers can be sel ected.

We realize that the people in the western and central Arctic and caught
in a dilemm over the issue of division. On the one hand we appreciate that
solidarity anongst the Inuit is very inportant as it is with any other distinct
cultural group. However we also realize that the actual day-to-day relationships
of the people in these comunities, social and economic, governmental services
and political, are oriented towards the west.
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We believe that the aspirations towards self-government, the desire of
the Inuit to exercise a significant degree of self-deternmination within the
framework of Canada can be addressed within the context of WCF negotiations
leading up to the devel opnent of a proposed constitution for a western politica
jurisdiction coupled with the outcome of the conprehensive clainms process.
Being part of the west will also continue to provide a capital which is
geographically accessible. At the same tine the establishment of a politica
boundary does not constitute a barrier to continuing interaction between the
Inuit of east and west.

The Western Constitutional Forum continues to support division but this
support is conditional upon the selection of a fair and equitable boundary.
W believe that there are a nunber of factors which must be taken into consid-
eration in order to arrive at a solution. The overall objective of division
from our perspective is the creation of two viable public government juris-
dictions. Critical to this objective are the relatively even distribution of
| and and non-renewabl e resources. Also of inportance are transportation,
adm ni stration, communication and geography, each of which contributes to
the efficient and effective delivery of government services and the accessibility
of government to its citizens. CQher important factors include wildlife movenent
traditional |and-use, environmental issues, |anguage, culture and regi ona
i nterests.

The WCF is currently sponsoring two research projects dealing with nany
of these issues. ©One will assess the inmpact of various boundary proposals
on the distribution of known and potential non-renewable resource and the,
other will identify a nunber of overlapping issues which may occur around a
boundary, assess each boundary alternative in light of these problens, and
suggest nechani sns whereby the two jurisdictions could work together
co-operatively and positively to address the issues of joint interest. Both
these projects will be completed by spring, in-house research to fill in the

gaps in our information is also underway.

In light of our approach to the boundary question we were very pl eased
with the statenents nade by the Honorable John Munro to the tenth Legislative
Assenbly of the Northwest Territories on February 17, 1984 and | quote:

“The process of resolution will require accommodation of
several factors. These include a sound economic base,
equity between any new territories, recognition of a
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comunity of interests which develop from geography,
history, culture and a system of administration and
transportation.

Al these factors have legitinmacy and no single one-
not even culture - can override all the others. The
solution will require that all these factors be given
proper weight and an appropriate balance structure. ”

W werealsopl eased that he reiterated the four conditions stated first
on Novenber 26,1982 which nust be met for the Government of Canada to continue
to support division, these being

“Northerners reach concensus anong thensel ves and agreenent with the

federal governnment on the boundary;

Nort herners reach consensus and agreenent with the Federal Government

in the distribution of powers to local, regional and territorial levels

of governments;

A1l conprehensive land clainms are settled

A mgjority of NW residents continue to support division.”

Qur understanding from the Mnister regarding the clause on conprehensive
claims is that significant progress on all clainms would satisfy this condition
Wiile total and conplete resolution of clainms would place an unreasonable
burden on our project the requirement of significant progress is, in our view
desirable, so that the interests of any of the aboriginal groups negotiating
clains is not conpromised by the fact that sone of their traditional |and has
been transferred to a different political jurisdiction. There is not one
concei vabl e boundary location which will not entail at |east some overlapping
use by adjacent conmunities although some woul d have |ess effect than others.

O particular inportance to us however, is the condition that a consensus
on the location of the boundary nust first be reached among northerners. The
| ocation of the border is of vital inportance to all residents both present
and future of both jurisdictions no natter how close or far they live from
the line itself since the border will play aninportant part in determning
both their econonmic and their political futures. Therefore it is only fitting
that the people of the north retain the right to reach an initial agreement
on its location.

The approach agreed upon by all menbers of the Constitutional Allinace
on February 16, 1983 was that the Alliance would attenpt to reach a consensus



onthe location for the boundary and, if they succeeded, they would submt
their recomendation to the people of the north for ratification via an NWT-
wi de plebiscite. Community consultation and appropriate research would occur
as the negotiations proceeded. Since then some nembers of the NCF have gone
on record as supporting a rigid comunity choice approach urging that all
other criteria are irrelevant. However on other occasions some NCF Menbers
have also stated that a number of factors are inportant although conmunity
preference remains an inportant criteria. The process and criteria for

sel ecting the boundary are issues we are expecting to focus on during the
Alliance neeting this weekend.

Probably nore than enough has been said by all sides about the question
of division. VWhile that is the business of the Constitutional Alliance, the
primary nandate of the Western Constitutional Forum is the devel opnent of a
detailed proposal for political/constitutional development for a western
territory. Earlier in this paper | described the menbership of the WCF. At
this point | would like to describe its structure and its decision-making
process. The WCF is currently conprised of four parties, the Dene, represented
by M. Kakfwi, the Metis, represented byMr. Tourangeau, the non-native
popul ation represented by M. McQuarrie and the Legislative Assenbly at |arge
represented by M. Sibbeston. Each party has one vote and a consensus of all
nmenbers is required for a decision to be made. Even then, of course, all
decisions reached by the WCF on substantive matters are only tentative until
they have been ratified by the public. '

The WCF is determined that all peoples who will be part of the western
territory and their appropriate representatives be able to participate in
all stages of the process leading to the ratification of the conprehensive
constitutional proposal. Basically there are two reasons for our taking this
approach.  First the western half of the Northwest Territories is popul ated
by several distinctly different peoples with their own histories, |anguages,
culture and, in some respects, aspirations. It wll take time and careful
dialogue anong all parties and their constituents, in the first instance
to formulate and conmmunicate clearly just what each group’s concerns and
aspirations are, then to negotiate an arrangenent whereby all groups can work
together without any one having to sacrifice its nost fundanmental objectives
in the process.



Secondly, once division takes place, the non-native to native popul ation
ratio will be about even and the expectation would be that the non-native
popul ati on would gradually begin to forma mjority. Therefore, unlike the
Inuit in the east who expect to be a ngjority in Nunavut for a nunber of years,
the aboriginal people in the west stand to |ose ground over tine if they do
not negotiate and inplenent from the day of division plus one the structures
and practices in government necessary to protect and enhance their potential
to function as self-determning peoples within a public government jurisdiction.

Consequently the WCF does not intend to develop a detailed proposal for
political/constitutional development for a new public government jurisdiction
as a first step and then carry this proposal to the public for their opinions.
Qur approach which is exactly the opposite flows as foll ows:

1. Undertake the independent research required to provide the information
necessary to facilitate public discussion and consultation.

2. Based upon this research a series of information/education packages
will be prepared for |arge-scale distribution to the public.

3. The WCF will undertake a series of infornmal public neetings, workshops
and other events to maximze the participation of the general population
in this process.

4. As the public consultation proceeds and with its help, WCF menbers
wll attenpt to reach an agreement on principles for a new government
for a western territory. The Forum s deliberations on these
substantive issues will take place in public. This agreenent on
principles nust be ratified in some manner by each WCF Menber’s
constituents before negotiations on the detailed proposal wll
proceed.

5. Next the WCF will prepare and negotiate a detailed proposal for a
political/constitutional devel opment based upon the ternms of the
agreenent on principles.

6. This proposal will then be carried to the public and, through a nore
official process of comunity hearings, residents will have an
opportunity to respond.

7. The proposal wll be anended based upon the results of the public
hearings and then the final package will be submitted to the public
for ratification.
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8. If ratified then negotiations with the Federal Governnent would begin
officially. However, the Government of Canada will be rmonitoring the
activities of the WCF throughout the phases outlined above, and as
events proceed the WCF will be receiving federal reactions to its
proposal s. In this way discrepancies between what the WCF proposes
and what the Federal Governnent appears willing to accept wll be
reduced although they will not be elimnated entirely.

Al'though the WCF held its first neeting in Septenber 1982, and it received
political recognition fromthe Department of Indian Affairs in Decenmber 1982,
it did not actually receive any funding until September 1983 and the staff
required to operate its secretariat did not come on line until Novenber. So
in ereality the WCF has only really been operational for less than five nonths.
Add to that the fact that the Legislative Assenbly held its elections in
Novenber and did not convene its first session until February one can see that
the Forum has only been fully operational for one nonth.

Consi dering the above, the WCF has actually nanaged to acconplish quite
alot inits short active lifespan. Wth the support of the Legislative
Assenmbly Special Committee on Constitutional Development and the Government
of the Northwest Territories Aboriginal R ghts and Constitutional Devel opnent
Secretariat the WCF succeeded |ast sunmer in publishing seven pieces of
research in five books dealing with guaranteed representation; residency
requirenents, protection of aboriginal rights, and the principles and practices
of liberal denocratic government. Menbers of this conmittee received copies
of all five books last fall. In addition to the boundary and in-house research
mentioned earlier, the WCF also has well underway a project which exanines a
traditional Dene nodel of government and its inplications for constitutional
devel opment today. A workshop of Dene elders on this topic was conpleted in
January and a report based on this event is currently being prepared for
publication. Oher research projects will be initiated fromtine to tine as
a need becones apparent.

As | stated earlier, the WCF is in the process of preparing a series of
i nformation/educati on packages for |arge-scale public distribtuion. However
we are not waiting for the publication of these packages before consultation
with the public and their representatives begins. In Decenber, representatives
of the WCF attended a Dene Nation |eadership neeting in Fort Smith and made
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a general presentation. Later that nonth the WCF sponsored a neeting of
thirteen MAs to discuss division, constitional devel opment and the work of
the Forum In January, as well as the workshop with Dene elders, the WCF
funded and attended a constitutional conference which involved representatives
fromall Metis locals in the NWI. In the sane nonth we ran two workshops
with representatives of the public nedia, sent out two hundred information
kits to northern organizations and met with various community groups such as
the Yellowknife Mons and Tots.

In March as well as attending the neeting in Coppermine described earlier,
WCF representatives met with the South Mackenzie Area Council, a group which
represents the nunicipal councils of Fort Smth, Hay River, Pine point and
Enterprise. W have received a proposal for independent research fromthis
group and we expect it to be approved and in progress by April Ist. This
week we will be meeting with the Deh Cho Regional Council, a council which
represents all the communities in the Fort Sinpson Liard area of the NAT.
Following that will be a public neeting in the town of Hay River. In addition
we have a representative at the Kitikmeot Regional Council meeting which is
currently underway in Canbridge Bay and we will be nmeeting with the Dogrib
Tribal Council in the second week of April. A contest to select a name for
the western territory has been approved by the WCF and will be underway by
spring.

Finally the full membership of the WCF will be accompanying the NCF on
its tour of Western Arctic communities next week after the Constitutional
Alliance nmeeting this weekend. Cearly the public consultation process is
already well underway although not of the formal variety. This is how we
think it should be at this point in tine. -The next step which will begin at
our next neeting in April will be to develop a plan of action and a timetable
for discussing and negotiating the substantive issues related to constitutional
devel opment in the western NAT.

When it comes to the preparation of a new constitution, the W and the
Nunavut Constitutional Forum share the sane objectives. First is the devel opment
of a structure and style of government which reflects the cultures and the
values of each territory's unique population. Second is the conscious and
active recognition and protection of aboriginal rights. Third is the estab-

i shment of an appropriate balance between individual and collective rights.
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“Fourth is the devel opnent of an efficient and effective government service
Finally cones the steady transfer of powers and jurisdictions from the
Government of Canada to the new territories as each evolves towards
provincial status.

The issues which nust be addressed in the short run at least, to fulfil
these objectives are somewhat nore conplicated in the west than in the east.
First there is the challenge and opportunity for the Dene, the Metis and the
Inuit to negotiate a relationship anonst thenselves. Coupled with this is
the challenge and the opportunity for the aboriginal groups and the non-native
popul ation to negotiate their relationship as well. It is an uncommon event
in Canadian history for these parties to attenpt to reach an agreenent on
how they can live and work together co-operatively wthout using the Federa
Government as a nediator. Finally there is the challenge and the opportunity
for the people of the north together to negotiate their relationship wth
the Governnent of Canada.

There are a nunber of alternatives which will be considered in relation
to making the structure and style of government nore suitable. These include
guaranteed representation for aboriginal people at the territorial, regiona
and local levels; in the bureaucracy, on boards and conmi ssions and in the
justice system as well as on elected bodies. Likewi se of great inportance
is the devolution of certain powers and jurisdictions fromthe territoria
to the local and possibly regional levels of government. Distinct cultural
groups and geographic areas tend to correlate in the western NW.  Thus
regi onal and local governments should be able to vary fromregion to region
in order to nore accurately reflect the unique characteristics and aspirations
of their popul ations.

This could include variations in the official |anguages which acconpany
English, it could include variations in the structures of governnment and the
deci si on—maki ng process form region to region, and it could include variations
in the powers and jurisdictions exercised by government from region to region
Thus, local and regional governnents could determne for thenselves within
the context of general guidelines the form of |ocal governments which best
suite them One inportant aspect in this regard will be the special interest
aboriginal people have in the use and management of |and and renewabl e resources
outside the bounds of the municipality.
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Qher itens to be considered include the possible use of referenda on
a nore regular basis and the issue of whether a consensus model of governnent
rather than party politics best suits the needs of northern society. Finally
there is the matter of residency requirenents, the length of time a person
must reside in a region in order to be eligible to vote in elections or run
for public office. The purpose he're is the protest the longterm interests of
the permanent residents fromthe effects of wide fluctuations in the ebb and
flow of transient workers resulting from the boom and bust nodel of economc
devel opment peculiar to the north

Also inportant is the creation of a special mechanismin government whose
sole purpose is the protection of legally defined aboriginal rights and interests
from encroachnents by either government orthe public sector. [t would be a
body whose objective would be to identify and apprehend any such encroachnent
before it has had the opportunity to take effect, and suggest ways in which
t he encroachnent can be avoi ded

| have attenmpted to summarize sone of the topics which our Forum will
be addressing in the next year. W would like to take this opportunity to
express our appreciation to the Special Committee on Indian Self-Government
for their very positive advancenent of the concept of aboriginal self-
government. W were disappointed by the outcome of the First Mnisters’
Conference earlier this nonth but our menbers are still determned to pursue
the entrenchnent of the right to aboriginal self-governnent in the constitution
of Canada.

-

Sorme individual s have suggested that aboriginal self-government is not
relevant to the Northwest Territories because we are pursuing a system of
public governnent. This sinply is not the case. The aboriginal nmenbers of
the WCF assert that their right to aboriginal self-government is an undeniable
fact and that a part of what we are doing in the WCF as we develop a new
constitution is creating certain mechanisms and practices in government which
will entrench aboriginal self-governnent as a conponent of public government.
The structures may not be the same as those suggested in the special committee
report ‘but there is no difference whatever in intent.

Finally there is the matter of the transfer of powers and jurisdictions
fromthe Federal CGovernment to the new political jursidecition, so long as so
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‘rmch power and authority is wielded by Otawa particularly in the areas of
| and and non-renewabl e resources, the benefits derived from changes to our

’] structure and style of governnent will be ninimal. W realize that we are
not going to obtain provincial status overnight but it is reasonable to

. expect that considerable progress in this area can be made. There are a

], myriad of ways in which this can be acconplished as we rmove in regular
stages towards provincehood.

| would like to thank you M. Chairman and Menmbers for the opportunity
you have given us to bring you up to date on our activities. The other Menbers
f of the Forumregret not being able to be here to neet with youin person and
they look forward to other occasions in the future.
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| NTRODUCTI ON

This paper presents five distinctly different approaches for the interface
of aboriginal self-government with public government in the western
Northwest Territories. They are presented on the assunption that the

NAT will eventually be divided but the issues raised are relevant

regardl ess

The five nodels are situated on a continuum w th exclusive aboriginal

sel f-governnent of a quasi-provincial nature applied to lands titled to
aboriginal peoples by way of clains at one end, versus a public governnent
system over all territorial |ands which features specific aborigina
rights clauses entrenched in a constitution with a heavy enphasis on
guaranteed representation for aboriginal people at the other. Each
concept is described as briefly as possible and the list is not intended
to be exhaustive.

The objective of this paper is to facilitate discussions anmbng Western
Constitutional Forum Members as they attenpt to reach agreement on a
general approach to constitutional developnent for the western Northwest
Territories. It assumes that it would be difficult and possibly even
counter-productive to negotiate specific constitutional issues on an
item by item basis without first situating them within the context of

a general framework.

The reader should note that the focus of this paper is on aboriginal

sel f-governnent/public government interaction. It discusses the transfer
of power fromthe federal to a territorial government only peripherally.

It does not investigate other problems or questions which have ‘been

rai sed regarding the structure and style of government but which do not
relate directly to aboriginal rights issues, a charter of rights, the

pros and cons of a political party system the role if any for referenda,
the possibility of a nechanismfor the reallof MLAs, extended residency-
requi renents, and the possibility of a second chamber, are but a few
exanpl es.

Also this paper does not discuss specifically the rights of non-aborigina
people in a western territory. The conventional approach would be to
assune that their rights are protected in the form of individual rights
entrenched in the Canadian Charter of Rights, by their majority status

in a western territory, and by the fact that the Government of Canada
wi |l never approve a constitution which is not based on fundamenta
denocratic principles even though it includes special provisions relating
to aboriginal peoples. It is possible, however, that WCF Menbers may
want to consider entrenching some formof rights in a constitution which
treat non-aboriginal people as a collective and which might counter-

bal ance some of the aboriginal rights provisions in certain areas.
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SEPARATE AND EXCLUSI VE ABORI G NAL GOVERNMENT

This nodel approaches the AFN's preferred concept of aboriginal self-government in a
region where its creation is still possible. Essentially it proposes separate devel opnent
and ethnic governnent.

CHARACTERI STI CS _AND COVMENTS

A.  Geographic Limts to Each Jurisdiction - There would be two or nobre separate
political jurisdictions in the west, an aboriginal jurisdiction(s) and a general
jurisdiction. The land owned by Dene/Metis and/or Inuit/Inuvialuit as determ ned
by claims legislation would constitute the aboriginal jurisdiction(s). This nodel
assunes exclusive political control on an exclusive land base.

Qobviously the anount of |and secured through clains, both in the sense of size
and value, would be a critical factor.

The Inuvialuit obtained roughtly 15 square mles per person (1.5 including sub
surface -- 13.5 surface title only) and they would have jurisdiction over all

of it. If the Dene/Metis secured even half of that for its 13,000 eligible nenbers
it would be a significant |and base (roughly 100,000 square miles). Even so it
woul d still be less than 20% of the claimarea if we include areas covered by
water. Could the Dene/Metis expect to secure even this nuch land given that

the control they would be seeking is much greater than what is being offered
within the current parameters of clains? There are other factors which m ght

wei gh against, such as the “value” of lands selected.

Are the Dene/Metis prepared to relinquish their interests in the other 80% of
the region with the exception of those rights secured in the clainf

Qther questions which need to be addressed include:

a) Wuld the land selection include all or nost of the unalienated land in
communi ties? Coviously, if self-governnent is the issue, a group mnust
control the land upon which nost of its nembers live. The Inuvialuit ®
settlement does not include ownership of community lands.

b) Wuld the Feds insist on supporting this approach by the Dene only as it
relates to Treaties 8and 11? That is;

i) Wuld the land allotnment be reduced to one square nmile per famly of
five?
ii) Wuld Metis and non-status be eligible?

B. Powers of Central Governnent - sane powers as the current GNWI with the intention
of evolving towards province-like status in the future through the staged transfers
of federal authority.

Wul d the Federal Government accept this separate government approach? They might
be obliged to if the Dene/Metis support it, but, how far would they be willing to go?

a) Wuld they define self-government as including at |east the powers of the
current GNWT plus evolution towards province-like status or would they attenpt
to define self-government in terns of nunicipal government only?
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b) What about the taxed-based municipalities? In the Dene/Mtis eligibility
agreenment Yellowknife and Hay River Dene/Metis are distinct from the |and
based Dene of the Yellowknife and Hay River bands. \at would be the |and
base in any of these “urban” comunities? If they don't have one, what is
the meaning of self-government for then?

¢c) If the objective is eventual province-like status, the inplication is the
eventual turnover of subsurface rights. Mght not even the possibility of
this happening in the future reduce even further the ambunt of land the
Dene/ Metis could secure in a clain? The fact that their claimis already
settled reduces for Inuvialuit sone of the threats this approach inplies.

Political Rights - The right to vote and hold office in aboriginal jurisdictions
woul d be restricted to Dene/ Metis and/or TInuit/Inuvialuit.

The assunption here is that the Dene/Metis or Inuit/lnuvialuit would have exclusive
political rights within their jurisdiction. Coupling these rights with title

to all the land as well as other rights possibly entrenched in a claim ensure a
great deal of control over immgration of non-natives onto aboriginal |ands even
without the ownership and conplete control of the subsurface.

The second assunption, following normal practice in the south, is that anaboriginal
person choosing to live outside the aboriginal jurisdiction wuld be able to
enjoy the same political rights as other Canadians.

Local Covernnment — Community control combined with community ownership of |and.

This system woul d suggest strong local government; conmunity ownership of and
jurisdiction in a municipal sense over a relatively large tract of land including
a significant portion of lands used for traditional purposes. This assumes that
the community owns the lands recognized in clains which is not the case in the
Tnuvialuit settl enent.

Regi onal council/government may or may not be necessary.

Central Government - A Dene/Metis and/or Inuit/Inuvialuit central government
with | aw maki ng nowers and its own Executive, bureaucracy, etc. would be required.

It might be structurally different from the government of the other western
jurisdiction.

Line of Authority - The central governnent of each jurisdiction would relate
directly to the Governnent of Canada.

Rel ati onship Between Aboriginal and Conventional Territories - This would be a
government to government relationship and would focus on transborder concerns
such as water. Separate but related factors include the rights of aboriginal
peoples to the use and managenent of lands and wldlife outside exclusively
owned lands as determined through clains. (If Dene/Metis owned and adninistered
land along the shore of Slave and Bear Lakes and the Mackenzie River, what would
be their jurisdictional interest in these waterways?)

The governments mght choose to share services and facilities, hospitals or

institutions of higher learning for exanple, but one would not cede jurisdiction
to the other.
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Revenue - Sane sources as the current GNWF; grants from Ottawa plus |ocal revenues.

What would be the potential for generating government revenues locally, both in

the short and long tern? |f the Dene/Metis succeed in obtaining sone royalties
fromthe entire claimarea (not just under lands they have title to), would these
moni es be considered as Dene/ Metis government revenue or do they see these royalties
goi ng to non-governnental devel opment corporations? Revenues from subsurface
resources owned by the Inuvialuit, if there are any, will go to devel opnent

cor porations.

Qther sources would be personal income taxes, revenues from leasing |and, taxes
on building and inprovenments, l|icensing, liquor, tobacco, etc.

Aboriginal Rights Causes - Clauses to protect the rights of aboriginal peoples

woul d be redundant within an exclusive aboriginal jurisdiction unless they were
guarantees of funds for certain prograns.

Constitutional Entrenchment - Certainly the constitution of the aboriginal

jurisdiction(s) could not be amended by a non-native majority since it is an
exclusive governnent. The only question is protection against changes by the
Government of Canada.

Inplications of this Approach for Division -This proposal clearly represents

ethnic government. As such it is unlikely that Inuit/Inuvialuit and Dene/ Metis
woul d want to share the same government. This nodel throws into question the
current approach to division, selection of a boundary, and constitutional

devel opnent. It also throws in question the continued relevance of the WCF.

Inplications for Jainms - Using this approach a claim should focus on securing

title to as much land (plus interests in waterways) as possible including |and

wWithin comunities. It night also focus on potential revenues from non-renewabl e
resources in the entire western NV particularly if those revenues were seen as
government rather than private. |t would not need to focus on control over |ands
it owned since that control would be autonmatic (the real issue would be the rate
of evolution towards province-like status). |t would concern itself more with
land and wildlife use and managenment rights on |and outside the aboriginal
government’s jurisdiction. b
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PUBLI C CENTRAL AND COVMUNITY GOVERNMENTS PLUS EXCLUSI VE ABORI G NAL MUNI G PALI TI ES

Thi s nmodel suggests one central government for the entire Western Northwest Territories |
and public nmunicipal government in conmunities coupled wth exclusive aboriginal
jurisdiction over aboriginal lands as determined by the clains. The exclusive
jurisdiction would be nunicipal in nature but this power would be significant given
the size of these municipalities conbined with the additional controls spelled out
in each claim

CHARACTERI STI CS_AND COVMENTS

A, Ceographic Units - There would be one western territory with a central and |ocal
governnments. Lands owned by aboriginal peoples as per clains agreements woul d
constitute exclusive aboriginal municipalities.

Once again the amount of |and secured through clains, both in the sense of size
and value, would be a critical factor. Inuvialuit | ands have al ready been defi ned.
It remains to be seen how nuch titled land will reside with the Dene, Metis and
lnuit.

WI| federal anticipation of aboriginal nunicipalities reduce the amunt of |[and
it will concede to Dene/Metis and Inuit ownership in their clains negotiations?

The other issues related to land differ somewhat from Mddel 1 primarily because
the lands outside of aboriginal |lands would not be part of a separate territorial
jurisdiction. That is they would be administered by a central government of which
native people are a part and in which they could be guaranteed certain rights
including representation. Therefore rights to nanage and use these |ands woul d
not be threatened to the same degree as they would be were they contained in a
separate territory. Aso it would not be necessary for Dene/Metis and Inuit to
claim substantial amounts of land within communities. Regular municipalities

and aboriginal nunicipalities could exist and be adnministered separately. Only
the very small comunities like Trout Lake might want the two to coincide and

m ght have fewer factors standing in the way of this approach.

B. Powers of Central CGovernments - Sane powers as the current GNWT with the intention
of evolving towards provincial status in the future through the staged transfer
of federal authority. Wuld be obliged to respect any aboriginal rights clauses
entrenched in clains and in its or the Canadian Constitution including the
exi stence and the jurisdictions of the aboriginal municipalities.

c. Political Rights

a) Aboriginal Municipalities: The right to vote and hold office would be
restricted to Dene/Metis, TInuvialuit, and Inuit.

b) Central and Community Governments: The right to vote and hold office would
be open to all citizens of the territory subject possibly to an extended
resi dency requirement as well as ‘thei‘standard regul ations for elections.

D. Aboriginal Municipalities - This approach woul d suggest a strong as well as
exclusive aboriginal government; |ocal ownership of and jurisdiction in a municipal
sense over a relatively large tract of land including a significant portion of
| ands used for traditional purposes coupled with other rights defined in clains.
{m.b. Inuvialuit | ands are not owned by each community. )
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Community Government - The powers and jurisdictions would be typical of municipal

governments as would their size. The structures and decision-making processes
m ght vary between conmunities so long as they were based upon “democratic
principles.” Cuaranteed representation for aboriginal peoples could be a factor
in some communities. Oher entrenched aboriginal rights, |anguage rights or
rights to bilingual education for exanple, might come into play as mght a

resi dency cl ause.

Central Governnent - Gven that the exclusive aboriginal jurisdictions would be
limted to municipal powers and given that most native people would live and
receive nost government services in comunities outside the aboriginal nunici-
pality, the central governnent will continue to play an inportant role in their
lives. Therefore entrenchment of aboriginal rights clauses including guaranteed
representation in a central government is a conponent of this nodel. Sone of
the comonly nmentioned features are |anguage and education rights, a nechanism
to protect aboriginal rights, residency and guaranteed representation. Guaranteed
representation could be applied narrowy, linited to a certain percentage of
seats in the Assenbly for exanple, or nore broadly to include all conponents of
the central government.

Revenue

a) Aboriginal Minicipalities: The sane powers to generate revenue as a regular
muni cipality including taxes on buildings and inprovenents. Coviously there
would be no sale of lands but there could be revenue from leases. There are
other possible sources as well

i) Grants from senior levels of government. The question here i s would
these grants come fromthe territorial governnent or would they cone
directly from the Federal Government as part of the “special” relationship
between the federal government and aboriginal peoples?
ii) A second possible source is noney generated by claims. However, this
is unlikely as the Inuvialuit clai mdoes not provide for it and the Dene/
Metis proposed clains intentionally avoids including funding for social
prograns in the claim

One obvious question is just how nuch funding may be required, that is, what
kind of services would an aboriginal nunicipality be called upon to prowde.
Assuming that the rmunicipality does not include a comunity then the prinary
service is really environmental protection, |and use managenent and control
Those who night require services on the land (eg. a trapper’s cabin, a tourist
| odge, hydrocarbon explorations, logging outfit, or a mine) would be obliged
by agreement and according to certain conditions to provide services for

t hensel ves. Land devel opment for agricultural purposes mght be a different
mat ter.
b) Conmunity Government:  Same as now.

¢c) Central Covernment: At |east the same as the present GNWT, hopefully with
non-renewabl e resource revenue-sharing for now, then eventual provincial status.

Aboriginal Rights C auses

This particular nodel assunes the exclusive aboriginal municipalities to be one
conponent of a public government system  There would be a need to have specific
aboriginal rights clauses in a constitution for a western territory. These

m ght include
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1. ‘Clauses to protect the existence and jurisdictions of the aboriginal munici-
palities.
2. Language rights.

3. Bilingual education rights.

4. Quaranteed representation in the central governnent. (It is assumed that the
exi stence of exclusive municipalities mght |essen sonewhat the extent to
whi ch guaranteed representation in the central government is required. )

5. A nechanism to protect aboriginal rights.

6. Residency requirements (this is not necessarily an aboriginal issue per se).

7. Double majority clauses for amending sections of the constitution dealing
with aboriginal rights.
8. Chers; this list is not intended to be exhaustive.

Constitutional Entrenchnent

In this nodel aboriginal people would require protection from the possibility of
a future non-native majority amending or deleting aboriginal rights clauses from
the western territory’'s constitution as well as protection from the Governnent of
Canada. Double or even triple majority mechanisms might be appropriate.

Inmplication of this Approach for Division

This approach could apply equally to Inuvialuit and Inuit as well as Dene and
Metis. In fact it could be particularly attractive to the Inuvialuit given the
size of the land base they own. This nodel is consistent with the current approach
to division and the selection of a boundary.

Inmplications for dains

Li ke Mddel 1, a claim should focus on securing title to as much land as possible

plus interests in waterways, but it would not need to include land within comunities.

Revenues from non-renewabl e resources would not be necessary for the purposes

of funding a government although they could still be desireable for private purposes.
Since legislative control over aboriginal |ands would only be nunicipal in nature,
further rights to its use and management may need to be sought in the claim  The
claimwould still concern itself with land and wildlife usage and managenent rights
in land outside the aboriginal municipalities but, at least in this model (uglike
Mbodel 1) the lands in question would all be part of the same territory.

Vari ati ons on Model 1 and 2

Mil tiple variations on these basic nodels are possible. Perhaps a nore accurate
definition of the AFN nodel is Mdel 2 plus some central aboriginal institutions
with some province-like powers in specific areas, while for other purposes aboriginal
| ands are considered part of the province and subject to |aws of general application.
This again suggests sone guarantees for aboriginal representation in the central
public governnent although possibly less than Mdel 2.
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‘ MODEL 2 PLUS PUBLIC REG ONAL STRUCTURES

This nmodel is a variation on Mdel 2. Public, Central and Community Governnent Pl us

Exclusive Aboriginal Minicipalities. It argues that there are a nunber of issues in
whi ch communities (conventional and aboriginal) and regions have a direct interest
but over which nunicipalities normally do not have any control. It argues that public

regional structures which include guaranteed representation for aboriginal peoples
could be appropriate vehicles for addressing these concerns. At the sanme time, by
stressing and entrenching rights at the central and comunity l|evel as Mdel 2 does,
it allows some flexibility in the evolution of regional institutions and naekes even
their creation a nmatter of local choice rather than necessity.

RATI ONALE FOR REG ONAL | NSTI TUTI ONS

There are a nunber of reasons commonly given to justify regional councils;

a) to help communities to exercise nore control over local affairs

b) to serve as an effective |obby on behalf of communities (and possibly to facilitate
central government consultation with thenj,

¢) to address issues of a genuine regional nature,

d) to promote efficient and effective government in areas where devolution to comunities
is inmpractical but where differences between regions suggest that central contro
and adm nistration is also unrealistic,

e) to serve as an unbrella organization for many of the independent regional public
organi zations presently in operation, and

f) to provide sone political direction to current regional admnistrations.

CHARACTERISTICS OF REG ONAL INSTITUTIONS IN TH S MODEL

The principles for regional institutions outlined bvelow include the eleven principles
on regional government tentatively adopted by the WCF in Cctober, 1984.

A "NO Power to Legislate, Tax, or Issue Licenses - Regional councils or governnents
as conceived in this nodel, do not require powers to pass |egislation (by-laws),
to tax real property, or to issue business and other licenses; all powers nornally
associated with an incorporated nunicipality.

B.  Geographic Units — Because powers to tax, issue licenses and |legislate are not
required, a strict (legal) definition of regional boundaries should not be necessary.
Initiatives for the creation of regional councils would come from the comunities
according to their own criteria. Comunities would have the right to opt out of

a regional council and a regional council the right to dissolve itself. The
commonality of areas served by regional councils and regional admnistrations
ought to be taken into account. Flexibility would be enphasized in defining
regions.

c. Powers of Regional Governnents - There are a number of roles and degrees of
responsi bility which could be disposed of by a regional council.

a) Political Lobby on behalf of comunities toward the central governnent.

b) Primary responsibility for regional concerns - these could include |and-use,
wat er use, mmjor econom ¢ devel opnent, game management, culture, | anguage and
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educati on. The nature of its authority might vary depending upon the issue
strictly advisory, concurrent jurisdiction with the central governnent, or
compl ete responsibility as delegated by the centre

¢c) It night be responsible for the management and delivery of programs wthin
parameters broad enough to allow for differences between regions

d)y Primary public body in the region - it could take responsibility for other
public regional organizations.

e) Direct relationship to the regional adninistration - it night have input
(advisory or authority) regarding the hiring of senior staff, the preparation
of annual budgets and the delivery of some services not being admnistered
by the regional council directly.

f) Equelity and flexibility =~ each region should have the opportunity for the
same level of authority-as any other region but no region should be obliged
to assunme all the responsibilities available to it.

Political Rights - This mdel assumes that nenbers of a regional council would
be local officials appointed by each comunity, not elected directly (nmayors,
chiefs, etc.).

Guar ant eed aboriginal representation could be provided by guaranteeing a seat
for the head of each aboriginal nmunicipality in the region. :

Rel ation to Conmunity Government - Each community would determine what powers if
any it wants to delegate to a regional council. It is notanticipated that any
comunity powers or authority will be dininished unless the community makes this
choi ce.

Relation to Aboriginal Minicipalities - Gven that they are exclusive jurisdictions
dealing primarily with land use and management, it is unlikely that they would

want to delegate any of their authority to a regional council although they nay
want to cooperate in devel oping a regional approach to |and-use. Aborigina

people would still have an interest and be involved in the regional council however,
since many of their social programs and services might be controlled and mand3ged

at this level

Relation to Central Covernment - It is assuned that nost authority of a regiona
counci| would be delegated from the central governnent. One critical factor would
be the ambunt of flexibility and autonony the regional council would have in
exercising its mandate. It nust be able to make and inplement decisions. otherw se
the potential of it becomng merely one nore bureaucratic step between citizens

and the central government is greatly enhanced

Revenue - Funding would cone primarily from the central government. Flexibility
and autonony in the expenditure of funds is critical to the independence and
rel evance of a regional council. Comunity governments may be obliged to del egate

funds to a regional council should they decide to delegate to it sone of their
authority. As a public institution, regional councils would not expect to obtain
funds directly from aboriginal clains.
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Aboriginal Rights Clauses - This nodel assunes that aboriginal rights clauses will
be entrenched (See Mddel 2 - H Aboriginal Rights Causes) but that the entrenchrent
of rights and structures would focus on the central and local levels. Wile rights
which relate to any regional council activity would still apply (eg |anguage)

and the appointment of officials from aboriginal nunicipalities could be a convenient
way to guarantee aboriginal representation, this nodel does not require the
entrenchnent of aboriginal rights directed at the regional |evel per se.

Constitutional Entrenchment - Entrenchnent inplies casting fundanental rights and
structures in stone, that is, making it very difficult to and therefore unlikely
that they will be amended. However this mpdel stresses flexibility and variation
in regional institutions both within a region and between regions. Regions can
vary in size and nake up, in powers, in responsibilities and primary objectives,
and can even choose not to constitute formally as regions at all. Therefore

a significant characteristic of this mdel is the latitude it provides sinply
because there is no need for the entrenchnent of constitutional provisions directed
at the regional |evel.

Inplications of this Approach for Division - This npdel is consistent with the
current approach to division and the selection of a boundary. In fact, in
combination with Mdel 2, this approach probably cones closest to offering a
single system of governnent, albeit a sonewhat flexible one, which might be
attractive to all aboriginal groups. This does not nmean to suggest that a singular
approach to protecting the interests of each aboriginal group is a necessary

obj ecti ve.

Implications for Clains - These are the same as Model 2 - zitle to a= much |and

as possible but not necessarily within comunities, rights wo .se ¢f and control
over these lands other than traditional mnunicipal authorities, revenaes from
non-renewabl e resources for private purposes, plus land and wildlife usage and
nmanagenent rights on lands outside the aboriginal nunicipalities. The Inuvialuit
Caimincludes both local and regional institutions and the Dene/Metis are
considering the establishnent of regional as well as conmmunity institutions

too . Therefore, Mddel 3 has the potential of being very conpatible with aboriginal
clains contained within a western territory.

-
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STRONG PUBLI C REG ONAL GOVERNMENT W TH STRATEGQ CALLY DEFI NED BORDERS

Thi s nodel proposes public governments at the local, regional and territorial |evels.

As an approach to aboriginal self-governnent it stresses the creation of strong

regi onal governnents whose geographic boundaries are carefully selected to ensure

a large aboriginal majority. The result would be that the aboriginal group in the

region would indirectly but effectively have control over npbst issues within their

entire region rather than having exclusive control over titled aboriginal |ands and
specific aboriginal issues as Mddels 1 and 2 suggest. The risk is that the aborigina
group may not retain its population advantage indefinitely. The Western Arctic Regional
Muni ci pality or WARM proposal will be used as a prototype to illustrate this approach. (1)

CHARACTERI STICS AND COWMMENTS

A Geographic Units - This model assunmes that the large majority of nenbers of each
aboriginal group or sub-group live within a distinct and defineable geographic
area. A region’s boundaries would ‘be drawn so that all or nost menbers of the
aboriginal group would be included but would probably avoid |arge comunities
having a majority non-aboriginal population. Boundaries for the region would
need to be accurately and legally defined since in this nodel regional governments
woul d have legislative, licensing, and taxation authorities. It is possible that
t he geographic boundaries of a region could vary for different areas of authority.

B. Powers of Regional Governnment - The powers and jurisdictions proposed by WARM
is unprecedented in Canada.

a) Legislative authority in the areas of education, |ocal governnment, economic
devel opment, police services, game nmanagenent, taxation and business |icensing,
and possibly zoning and land use control of a conventional municipal nature.

h) Regional legislation would supercede territorial legislation unless disallowed
by the Commi ssioner who could do so only if it contradicted a territorial act.

¢) The right to negotiate directly with the federal governnent for additiona
and possibly legislative authorities in areas yet to be transferred to the
territories governnment, health for exanple.

d) Administrative control over all programs delivered in the region which i1l
within its legislative authority plus the possibility of entering into
agreenents with either the central or federal governnments to nanage prograns
in other areas.

c. Political Rights - The mayor would be el ected region-w de and councillors el ected
by each community. Al persons would have the right to vote or hold office
subject to the usual restrictions of age, citizenship and length of residency.

D. Relation to Community Governnment - Community government would be entirely public

governnment as well, aboriginal influence and control being assuned to flow from
the existence of an aboriginal nmajority in each comunity. The reglonal gover n-
nments’s authority would not be subject to conmmunity control. The regional govern-

ment’'s authority over communities depends upon the scope of regional government's

| egislative authority in each area. For exanple the regional governnment night

have the legislative authority to determine for comrunities all or nmany of the

characteristics and functions presently defined in a nunicipal ordinance or the

extent of its legislative authority could be much narrower.

(1) “An Odinance to Establish the Western Arctic Regional Minicipality.” A docunent
tabled at the NWI Legislative Assenbly by Nunakput MLA Nellie Cournoyea in
Sept ember 19¢7.
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Relation to the Central Governnent - As nentioned earlier, the powers proposed

for this nodel of regional government are unprecedented when one considers the
potential size of a region, the right to legislate in areas not usually delegated

to nunicipal bodies, the fact that its legislation supersedes the central government’s

legislation, and its right to negotiate directly with the federal governnent
Wiile technically it is within the political jurisdiction of a larger territory,
functionally it is nearly independent. This depends to sone degree of course
on the parameters of its legislative authority.

Revenue - Political independence is directly related to fiscal independence as

well. The right to levy taxes on real property for various purposes including

education, and the right to licence busi nesses throughout the entire region
could eventually lead to financial independence from the central governnent and
possibly even to surpluses in some particularly econonically advanced regions
relative to other areas. (Qtherw se regional governnent would be dependent upon
transfer payments from the central government which may be subject to conditions
deternmined by the centre. As a public government it would not expect to obtain
revenue directly from aboriginal claims, however, in the event of a surplus in
revenue nonies nmight be spent on public projects conpatible with the objectives
of the claimnt group.

Aboriginal Rights Causes - The regional government described “by this nodel is

proposed as an expression of aboriginal self-governnent even though it does not
include specific rights or nmechanisms to protect aboriginal interests per se
There is nothing to say that this nodel could not be conbined with features

described in other nodels, such as guaranteed representation in a central governnent

or a charter of aboriginal rights including |anguage rights, etc. but, since this
super-regi onal governnent approach is generally suggested as an alternative to
these other options, this discussion treats it as such.

However, the regional government wll be obliged to take into account the rights

and managenent structures provided for by the aboriginal clains settlenent
operative in that region.

Constitutional Entrenchnment - As an expression of aboriginal self-governnent_the

powers and jurisdictions of this nmodel would need to be entrenched. Rather than
entrenching all regional government provisions in the actual constitution, it

woul d probably be much sinpler just to state in the constitution that the legislation

creating a regional government could not be amended by the central government
without sonme form of regional consent.

Inplications of this Approach for Division - This approach is predicated on the

exi stence of defineable geographic regions which contain a sizeable majority of
aboriginal residents whose mpjority will very probably remain intact long into
the future. Wiile the situation varies fromregion to region in the Mickenzie
Val l ey, generally speaking the Dene/Metis are less certain than the Inuvialuit
appear to be about namintaining a popul ation advantage and therefore are |ess
likely to support public regional governnent as a cornerstone for aboriginal

sel f-government .

Assuming that the Inuvialuit continue to feel that their interests can only be
protected by a strong regional government, the question then becomes can a
flexible system of government for a western territory be devel oped which can
incorporate different approaches to aboriginal self-governnent, treat all groups
equal 'y, and yet be rational and effective.
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Inplications for Clains - A claimant group generally begins by defining a settlenent

region corresponding roughly to the area that the group has traditionally occupied
and used. The ideal claimfromthe aboriginal grougs point of view would be
control over the entire region. However this is never possible given the interests
of the federal government and the people of Canada, non-aboriginal settlers, and

| arge corporations dealing in non-renewable resources. The question then is

what is the best nethod to protect those interests which are critically inportant
to the survival and prosperity of a people and its culture given the linmtations

i nposed by these external factors? This is further conplicated by the fact that
most political aspects of aboriginal rights nust be negotiated separately from

the claims process.

The WARM proposal attenpts to address this objective by:

a) including the entire Inuvialuit Settlenment Region within its boundari es,

h) proposing that the regional government wield as nuch power as possible
particularly over social and econom ¢ issues even though this power could
never be conpl ete.

¢) counting on the Inuvialuit retaining their nmajority status.

If they succeed in all three areas then the claim can focus on other less politica
i ssues such as traditional |and-use and econoni ¢ devel opnment opportunities. It
woul d appear that the Inuvialuit approach to clainms has done just that. Rights

to hunt, trap and fish have been stressed. Large tracts of land were selected

for ownership as well. The prinmary criteria for the selection of land seenms to
“be lands currently used for traditional purposes as well as the use of title to
protect conmunities from sone of the inpacts of devel opment. For exanple [|ands
with sub-surface title were selected close to comunities primarily as a buffer
agai nst devel opment rather than as the best potential areas for oil and gas.

However significant economic opportunities are afforded by the claim  These
include, as well as the sub-surface title, the ownership of nearly all accessible
gravel in the region, the right to negotiate participation agreements with
conpani es wishing to devel op Inuvialuit | ands, considerable cash conpensation,
and the creation of community and regional devel opnent corporations. WIldlife
and | and-use managenent structures werecreated but by-and-large the Inuvialuit
were satisfied with essentially advisory status in these areas. '

The Dene/Metis account for only 40 - 45% of the population within their settlenent
region. Also their region would contain roughly 90% of the population of a
western territory should division occur. For both these reasons a strong regional
government covering the entire Dene/Metis Settlement Region nmakes little sense
However if the NWF did not divide and if the larger predoninantly non-native
communities in the west were willing to establish a geographically discontinuous
region of their own, then the strong regional government approach mght seem nore
attractive to Dene/ Metis. In a sense it would be the 1977 Metro Model revisited



.

-31- Mbdel 5

PUBLI C GOVERNMVENT:  GUARANTEED ABORI G NAL | NFLUENCE BUT NOT CONTROL

This paper assumes that the objective of aboriginal self-government is for the
aboriginal group to nmaximze its collective control over its members’ |ives and
traditional lands by maxim zing its control or influence over government, and
securing this arrangement for the future. This paper also assunes that aboriginal
people -will be a clear mnority in a western territory and that the gap will widen
over tinme. There appears to be two basic approaches to the self-governnment objective
which this report places at opposite ends on a continuum exclusive aborigina

control over as many jurisdictions as possible at one end, and a guaranteed aborigina
influence wthout a guarantee of control at the other. The trade-off between the

two approaches appears to be geographic area, the nore exclusive power one pursues
the snmaller the area over which that authority can be exercised.

Model 1 represents one extreme, exclusive aboriginal control of a quasi-provincial
nature over a separate land base and no control over the remainder of the settlenent
region except for provisions in the clainms agreenent. Mdels 2 and 3 attenpt to
conbine the two approaches, exclusive control of a nunicipal nature on aboriginal
lands plus a guaranteed influence in a central governnent which admnisters the

remai nder of the clainms settlenment region. Mdel L uses a public governnment approach
a strong regional government over an area which corresponds to the clains settlenent
region and relies upon the aboriginal group maintaining its population majority

wi thin that region.

Mdel 5 foregoes the security offered “by exclusive jurisdiction over sone lands in
exchange for the opportunity to maxim ze aboriginal influence in and benefit from
governnent and the econony throughout the entire territory. It also represents an
attenpt to maintain an interest and sone control over the entire settlenment region.
The avenues open to this approach include a charter of aboriginal rights entrenched
in a constitution which ones hopes will prove effective, coupled with a heavy enphasis
on guaranteed representation for aboriginal peoples in all areas of government. The
positive potential is active participation in and benefit from northern society.

The risk is that the guaranteed representation will not be enough to guarantee an

i nfl uence on decision-nmaking in the long-run and that the aboriginal group will have
no alternative to fall back on.

CHARACTERI STI CS AND COMMENTS

A Ceographic Units - Basically this nmodel proposes participation in a public govern-
ment structure which has jurisdiction over the entire territory. Provisions to
refl ect each aboriginal group’s special interest in land would be limted to its
claims settlement region.

B Central Covernnment - There would be a strong central governnent having at |east
the sane powers as the current GNWI with the intention of evolving towards
provincial status in the future through the staged transfer of federal authority.
It would be obliged to respect any aboriginal rights clauses entrenched in claimns
and its own or the Canadian Constitution. Aboriginal self-governnent clauses
woul d focus on entrenched rights, a commitnent to funding by governnents so that
rights can be put into practice, and guaranteed representation in all areas and
at all levels of governnent.
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Community Government - Community governnments proposed by this model would need to

address all the questions currently being westled with by the people trying to
draft a new local governnent ordinance. These issues can be broken into two
categories, structure and decision-naking process, and powers and jurisdictions
For historical reasons native and non-native people tend to have different views
on the role of local governments. Flexibility would be a critical factor.

The drafters of the proposed |ocal government ordinance have been fairly successfu

in allowng for variations in structures and style of governnment to neet conmunity
needs given current limtations. The addition of aboriginal rights clauses

including |anguage, education, guaranteed representation, etc., would make this

task nmuch easier. The drafters have not done as well in the area of powers and
jurisdictions. First they have been unable to address the issue of local interests
particularly aboriginal peoples’ interests in traditional |ands beyond the conventional
muni ci pal boundaries. Also they have proposed little to facilitate the comunity
governnment becoming the primary or unmbrella public institution in those conmunities
where residents view local governnment from this perspective

Regi onal Government - This nmodel is conmpatible with the flexible approach to

regi onal government evolving in the NAT today or the proposal outlined in Mde

3 It mght stress guaranteed representation and the application of aborigina
rights clause nore than 3to conpensate for the absence of the exclusive aborigina
muni ci palities

Political Rights - In general all persons would have the right to vote or hold

office subject to the usual restrictions of age and citizenship and possibly a

| onger than usual requirenent for residency. However there would be a certain
percentage of seats at the territorial level and in some nunicipalities reserved
for aboriginal representatives elected by aboriginal peoples. This could be
acconpl i shed using the indirect nethod, giving everyone the right to vote but
geographically defining sone constituencies to ensure a large native majority.
However, this report suggests that a direct nethod is nore appropriate, allow ng
only aboriginal people to vote or hold office in these additional regiona
constituencies, the right to vote being determned by ones eligibility for or
menbership in a clains settlenent north of 60". Representatives to regiona
councils would be appointed rather than elected but the concept of guaranteed
representation would still apply. .

Revenue - The sources of revenue would “be the same for this nodel as they are

presently in the NW; |ocal governnent would raise some of its own revenue from

a tax base and receive the remainder fromthe central governnent, a regional counci
would operate on funds provided by the central government and possibly by communities,
and the central government would depend on fornula financing from the federa
government, plus revenue-sharing from non-renewabl e resource development in the

short term while looking to provincial status in the future

Aboriginal Rights Clauses - This mdel would require the entrenchnent of specific
aboriginal rights including political rights in a constitution for a western
territory. Like Mdel 2 these mght include |anguage rights, bilingual education
rights, a mechanismto protect 'aboriginal rights, extended residency requirenments
(not necessarily an aboriginal rights issue), double nmajority clauses for anending
sections of the constitution dealing with aboriginal issues, and possibly others.
The nost distinctive feature of this nodel, however, would be a nuch greater

focus on guaranteed representation as the primary expression of aboriginal self-
gover nnent .
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There are a number of sectors involved in the exercise of power within governnent.
In addition to a legislative assenbly these include, the executive, the bureaucracy
at territorial, regional and local |evels, nunicipal and regional councils,
quasi -i ndependent managenent boards, conmissions and other regulatory agencies,

and the judiciary. Added to this is power in the private sector, the ability

to play a significant role in the econony.

Cuaranteeing representation in the legislative assenbly alone, even if the
consequence is an overall aboriginal majority in the house in the shortrun, does
not necessarily nean that the representatives of aboriginal peoples will be able
to exercise a significant influence over government -- especially in the longrun
as the non-renewabl e resource econony advances and the popul ation gap between
natives and non-natives w dens. A nodel which bases it success upon guaranteed
representation would need to |ook seriously at guaranteeing representation in
all other spheres of government as well. In this case guaranteed representation
in the bureaucracy would be defined as a collective right not as tenporary
affirmative action for a disadvantaged group. O special inportance above and
beyond provisions in a clains settlement would be guaranteeing a significant role
in the managenent of land and water.

Constitutional Entrenchment - In this nmodel, like Mdel 2 and, in a different
way perhaps Model 4, aboriginal people would require protection from the
possibility of a future non-native ngjority amending or deleting aboriginal
rights clauses from the western territory's constitution as well as protection
fromthe CGovernment of Canada. Double or even triple nmgjority mechani sms m ght
be appropriate.

Inplications for Division - Cenerally speaking this nodel inconsistent with the
Al l'i ance approach to division, only, like Models 2 and 4, it is importantthat
the new constitution for the western territory be ready for inplementation before
division occurs. As Mdel 4 suggests the only serious question which might arise
is can a flexible system of governnent, one which can incorporate different
approaches to aboriginal self-government, treat all groups egually, and still

be rational and effective be devel oped should the Dene, Metis and non-native
popul ati on choose to pursue this approach but the Inuvialuit continue to feel

that their interests can only be protected by a strong regional governnent.

Inplications for Clains - A mgjor characteristic of this model is the exchange

of exclusive control over some |ands and specific aboriginal concerns for entrenched
rights and guaranteed representation in a public government having jurisdiction
over a considerably larger area and a broader range of issues; the confidence

on the part of the aboriginal groups that they will be able to exercise and

sustain a significant influence over decision-making at all levels of public
governnent being the critical factor. Logically it might follow that the
appropriate approach to a clainms settlement might be to forego exclusive

ownership of parcels of land in favour of extending the claimant groups’ ability

to effect or control decision-making on |and-use and the managenment and utilization
of wildlife throughout their settlenment regions.

This approach to clainms was seriously considered by the Inuit in the Eastern

Arctic but ultinmately it was rejected in favour of sone |and sel ection. It would
seemthat even in the east, Inuit are not conpletely confident that the public
government system will protect their interests in the future in all inportant

respects. Sinply creating a newterritory with a large ngjority of Inuit and
maxi m zing the transfer of power from the federal governnent to Nunavut will not
provide the security the Inuit require.
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In the west the Inuvialuit made | and ownership a ngjor el ement of their sett|ement

. . i . i . Valley, one mght
and, while feelings vary from,re(t;l on to region in the Mackenzie y g
expect the Dene and Metis claimto feature land ownership_along with |and use

and managenent rights throughout the settlerrent.r.egi on They T ght .aI S.O feel
more confortabl e focussing on economic OPPOrfuniti€s through the claim if they

L , e : , forum
were satisfied that their political needs were being met in another
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1. INTRODUCTION

The Western Constitutional Forum is seeking information on whether the
concerns of the various cultural comrunities within the western part of the
Northwest Territories can be accommpdated in a way which does not violate
denocratic principles. To acconplish this, as will be detailed below, it
will be necessary to break sone new ground for no Canadian jurisdiction at
present is organized in such a way. Yet, as we intend to show in this paper,
such a solution is possible through the application of consociational principles.

Consociation, as we are using the term provides nechanisns to overcone
the inevitable conflict that can arise when unbridled majority rule comes
into contact with significant cultural comunities within a jurisdiction.

In brief, the mechani sm acconplishes accommmdation through dividing the

powers of government in such a way that, while nost matters are decided by
traditional parlianentary nmeans, others that relate directly to the integrity

of the cultural comunities are decided in a manner that ensures the communities
take responsibility for their own affairs and that they can veto changes in

such arrangenents. Such systens exist in the nation-states of Switzerland

and Bel gium and, to a nuch lesser extent, with respect to the French fact

within the Canadian context. It is a solution that, in our view, offers

both adherence to |iberal-democratic values and the maintenance of the

political integrity of mnority cultural commmities.

We wish to nake it clear at the outset that the notion of consociation
is not presented as a blue-print for constitutional development in the Wstern
region of the Northwest Territories. |t is intended, rather, to place the
situation that exists in that region within the context of sinmilar cases
that occur elsewhere. Wth this purpose in mnd, and to maintain the forms
on the basic concepts of consociation, we have not attenpted to conprehensively
treat practical issues of inplenentation. Sonme specifics have been offered
in way of exanple, but a fuller elaboration is best delayed until public
reaction to the consociational nodel itself is known.

The paper that follows, then, is based on the assunption that there is,
a willingness to find an accommodation for the concerns of the various cultura
comunities so long as this does not violate denocratic values and does not
create totally separate provincial-type jurisdictions for each cultura
cormunity Within the region. It is furthernore assuned that, at present, the
i deas put forward do not match precisely the viewpoint now on the table
presented by any party to the discussions. Rather, they are brought forward
in the spirit that these are possibilities that mght be worth addressing.
Finally, the ideas do not presume the existence of any specific form of
l egislative operation. That is, they could operate either in a consensus
or government-opposition form a matter that will be discussed further below.

In this paper, then, we will begin by describing in mre detail the
principle of consociational dembcracy and in particular how it differs from
“racist” forns of state organization. Qut of this will enmerge the fact that
there is a great variety of forms of institutional organization that can be
derived fromthis principle. someof these are suggested in Steve lveson's
paper “Several Ways to Interface Aboriginal Self-Government with Public
Governnent in the Western Northwest Territories.” This paper can be read
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as an elaboration of Iveson's in that its basic focus is the institutions of
public government for the whole of the western NWT, rather than the broader
guestion of intergovernmental (central, regional, community, aboriginal)
relations. The paper will develop in detail one possible model of a central
government and will close with an evaluation of the model in terms of public
administration criteria and the ways in which it relates to the motivations
of the various cultural communities that could |end support to creating a
consociaticnal system of government in the region.

2. CORSOCIATION DEFINED

There are two fundamental ways in which |iberal-denmocracies incorporate
citizens into state institutions. The one nost conmonly used in North America
is called “universalisnf (M. G.Smith, “SomeDevel opnents in the Analytic
Framework of Pluralism” in Leo Kuper and M. G Smith (eds.),Pluralismin
Africa (Berkeley: University of California Press, 1969), p. 435).In this
system the population is conceived to be organized solely on the basis of
i ndi vidualism and equality. In other words, it is seen as being conposed of
i ndividuals who for all legal purposes are equal. Such a system features a
one person, one vote orientation; it clearly does not violate the rules of
| i beral -democratic governnent. However, it can have negative consequences
for minorities. In such jurisdictions, as Smith says (p. 435): “the regine
is inherently assinilative in orientation and effect. By assimlating all
its menbers uniformy as citizens, it fosters their assimlation in other
spheres al so, notably |anguage, connubium, econony, education, and recreation. '
It is a concern over such assinmilative drift that provides a main notivation

for those aboriginal nations that seek an alternative to government based on
uni versalist.

Consociation is a system of incorporation that strives to acconmodate
the concern about assinilation and the strong desire for autonomy. It is a
system that organizes state institutions in a manner that protects the collective
cultural rights of its population within a framework that pronotes |iberal-.
denocratic ideals. Exanples of such jurisdictions are the nation-states of
Bel gium and Switzerland. Canada, at least partially, conforns to this idea
with respect to provisions in the constitution regarding the French fact and
especially the division of powers that provides Quebec with much roomto
organi ze its government to pronote the continuity of French |anguage and
culture.

One key to the consociational solution is the division of power between
a centralaut hority which operates on the basis of one person one vote and
an authority that acts to protect and enhance natters of prinmary concern to
cultural commnities. The central authority has control over the vast majority
of legislative matters. Matters constitutionalized as being of prinmary
concern to cultural conmunities generally fall into areas such as education,
the pronotion and preservation of |anguage, civil (and sonmetimes aspects of
crimnal) justice and some aspects of econom c devel opment (such as sone
powers of taxation). These are matters, for exanple, that were given to
provinces in the Constitution Act, 1967 and thus were provided for the use
of the francophone majority in Quebec. Their allocation to the cultural
comunities gives the communities a degree of what is terned segmental autonomy.
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The second key component is called power sharing. Through power sharing,
certain specific constitutional and |egislative nechanisnms can block the
inmposition of strict nmajority rule upon certain matters conceived to be of
vital concern to the cultural conmunities. The mechanisns are thensel ves
denmocratic in nature. Indeed, one of the primary factors that separates
consociational solutions from both universalistic ones and those that relate
to apartheid structures is the use of such nechanisns.

3. FORVG OF CONSOCIATION

There are two fundanental ways that consociational systems can be organized.
The first is indirect. In this system the jurisdiction is overtly universalistic
for its constitution suggests that it conforns to the sinple one person, one
vote orientation of traditional majority rule. Yet, the state organizes
itself in such a way that the powers deemed necessary to maintain and pronote
the values of the cultural communities remains in their hands. It is acconplished
through the use of a “federal” principle to divide powers between a central
and a regional level of governnent (such as exists between the federal and
provincial governnents in Canada) and the drawing of regional (or provincial)
boundaries in a manner that ensures that a specific cultural community gains
control over powers deenmed essential to maintain its cultural identity through
the application of majority-rule within the regional or provincial jurisdiction.
Thus , for exanple, the francophones in Quebec gain power over matters set out
in Sections 92 and 93 of the Constitution Act, 1867 not because they are
francophones, but rather because they happen to forma ngjority within a
recogni zed provincial jurisdiction. That is the essence of the indirect
sol ution. It is an orientation that seems to infuse the proposal put forward
by the Nunavut Constitutional Forum |t is a solution that can work best
when the cultural community to be protected and enhanced is proportionately
large and is concentrated in a particular geographic locality.

The second type of arrangement is called direct. Here the constitution
of the jurisdiction acknow edges specifically that there are distinct culthral
comunities that have the right to control certain matters and then organizes
the jurisdiction in a manner that promptes that possibility. There are
indications of this orientation in the provision of mnority official |anguage
educati on guarantees in Canada.

The prinmary jurisdiction that we are aware of within the liberal-denocratic
western world in which direct consociation has been institutionalized is
Belgium Let us use it as a brief exanple. Belgium recognizes explicitly
inits constitution that it is conposed of cultural communities. Two of
these, the Flem sh and the Walloons, are specifically named as having certain
constitutional guarantees. Belgiumis a unitary state. Therefore, all power
is vested in a central parliament. However, the constitution creates councils
bel onging to each named community. These councils control the education,
| anguage and other matters generally assigned to “regional” governments under
i ndirect consociation.
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These councils operate on the basis of delegated authority. However
these del egations are constitutionalized and hence subject to a specia
formula for amendment. The key to this fornula lies with the parliamentary
representative. For nost matters, menbers are seen to represent their
ridings pure and sinple. However, on proposals to make changes in consti-
tutionalized provisions related to the cultural comunities, the house
divides itself into tw caucuses: each representing its cultural comunity.
Changes in these provisions, then, nmust be passed by a special mpjority (2/3
in nmost instances) that itself contains a majority of each of the two cultura
communities ' representatives and only on condition that the majority of the

menbers of each group is present for the vote. In other words, each cultura
community nust give its consent to constitutional amendments affecting its
conmmuni ty. In addition, Belgium provides for protection through:

1. The use of a constitutionally recognized special type of |egislation,
called “alarm bell procedures,” that enable legislators to signal that
certain bills would adversely affect their cultural conmunity. These
procedures force negotiations between the affected cultural comrmunities
and the governnent;

2. the requirement that cabinet be conposed of equal nunbers from each of
the two comunities

3. sone constitutional mechanisms of indirect consociation such as regiona
econoni ¢ devel opnent councils.

Al of these provisions are sinmilar to ones found in Canada that enable
Quebec to have, by convention, sone cabinet seats, a certain nunber of seats
on the Supreme Court and, by constitutional guarantee, a certain nunmber of
seats in Parlianent.

4. CONSOCIATION VS. APARTHEID

Because consociation addresses the question of rights for cultura
comunities, it can appear to be anti-denocratic to persons who see liberal-

denocracy as necessarily tied to universalism and individualism In fact
at first blush some Canadian politicians and editorial witers have labelled
such solutions as “apartheid.” Such a view does not stand up to careful

exami nati on. The fact is that a consociational solution has existed in
Switzerland for over 100 years without underm ning the inherent liberal-
denocratic values of that country. Indeed, as we suggested above, Canada
has existed with specific protections for the French fact for overicoyears
as well

What, then, is the underlying difference between apartheid and consociation?
One inportant matter is spirit. The objective of apartheid is to create
the greatest degree of legal separation possible. Therefore, there is no
attenpt to find, either in governnental structures or private life, any neans
to bring the various segments together foreconomc, social, or politica
di scour se. Consociation is different. Here, while an objective is to
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entrench areas of separate jurisdiction, the overarching spirit is to promte
a unity through diversity. Hence, nost institutions, while acknow edging
differences, are oriented toward finding conmon ground. Thus, the key elenents
of a consociational solution are:

1. to divide responsibility between areas of common interest and areas
of special concern to particular cultural communities;

2. to provide a mechanism that enables the majority to proceed in an
unencumbered manner on matters designated to be of common interest
while allowing cultural communities to get on with matters in areas of
special interest without fear that sinple mmjority-rule 1egislation
could at any tine inpose changes on them and

3. to make certain that the areas of common concern are identified in a
manner that pronotes unity.

There is also a profound difference between consociation and apartheid
with respect to political and legal structure. It is true that both
consociational and apartheid types of state organizations are superficially
simlar in that each explicitly acknow edges the existence of separate
segments. The key to the difference can be found in the nethod by which
citizens are incorporated. Consociations are organized (Smith, p. 434):
so that “although in such systems citizenship presunes identification with
one or the other of the primary ethnonational collectivites, fornally at
| east no difference in civil status in the common public donain attach to

menbership in any of them since each bears coordinate status.” In other
words , there is a sense of equality that pervades both the domain of
individual liberty and that pertaining to the rights of the cultural
communities . Apartheid states are not organi zed consociationally, but

rather by neans of “differential incorporation” (Smth, p. 435). This is

a systemin which (while it may guarantee individual civil rights, at |east
to some segments) state institutions are structured in a manner that provides
differential access to power and resources anong the various cultural
comunities . Thus, unlike a consociation, a system based on differential
incorporation entrenches inequality anong the segments. For exanple, South
Africa, unlike Switzerland or Belgium manifests no attenpt to create a power-
sharing arrangement within a comon parliamentary structure; no wllingness
to distribute power or material resources on an equitable basis; no agreenent
that segmental autonomy will exist for all segments; and, nost crucially,
only provision to insure that one segnent in that plural society can bl ock

| egislation perceived to be in conflict with its vital interests. Moreover,
the structure is inmposed by one cultural community on the others.

5. CONSOCIATION AND POLITICAL EVOLUTION IN THE WESTERN N.W.T.

it is self-evident that the western portion of the Northwest Territories
conprises three fundanental and nurerically nunerous cultural conmunities:
t he Inuvialuit, the Dene/Metis, and the non-aboriginal. It is also self-
-evident that the extent of differences between cultures is greater in NWT
that Belgium or Switzerland and therefore that the need for recognition of
cultural comunities may be even nore acute.
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It is, of course, possible to achieve denocratic government through the
use of a universalistic system and hence by the strict application of mjority

rule. This will likely lead ultimately to legislative control by the portion
of the population that now forns (or at |east may soon form a distinct
majority, the non-aboriginal. Under these conditions, there is concern

that the assimlative tendencies inherent in universalist as well as other
factors may undermne the ability of the Dene/Metis and the Inuvialuit to
retain and strengthen their cultural comunities. Thus, the western portion
of the Northwest Territories seens a potential candidate for a constitution
that conforms to the tenents of consociation.

In this section, we intend to detail one possible form a constitution
based on consociation coul d take. It is based on the direct method outlined
a hove. It was chosen because direct consociational structures of government
can enbody the social and political realities of the western NWI and al so
meet such criteria of good government as efficiency in decision-naking,
accountability, responsiveness and stability.

It was al so devel oped because indirect consociation is not as practica
for the western NWI. Indirect consociation would involve dividing the western
NAM into separate territories each of whose governments woul d possess somne
of the powers currently exercised by the CGovernnent of the Northwest Territories
As noted above, the purpose of this form of government would be to create
jurisdictions whose popul ation would be overwhelmngly of one cultural conmmunity
and whose boundaries would be drawn so as to include alnost all the nenbers
of that cultural community. This nodel will not be explored here because of
the very great difficulty of draw ng boundaries which would produce in the
NW the rel atively homogeneous “home territories” for the different cultural
communi ties which the nodel requires. Any subdivision of the west into
territories would have to accept the inclusion of large numbers of “cultura
outsiders” in each of the territories and the rights of these outsiders
woul d make it a very conplex task to establish legislation and prograns
which promoted the interests of the dom nant cultural commnity while also
protecting the rights of the minorities. In the context of the western NAT
i ndirect consociation would not solve the problenms of integration anong
cultural communities, but would rather nmove these problens to a nunber of
smal ler territories. *

In thinking through our nodel we have considered that the mobst common
consocigtional responses to ethnic cleavage im society are segnental autonony
and power sharing, both of which have been described above. The npst extrene
possi bl e case of segmental autonomy in the context of the western NW woul d
be the devel opment of an exclusive form of aboriginal self-government. This
alternative would be a private form of government, thus would involve very
little power sharing among communities. It may be that the native peoples of
the NWI ultinmately decide that this form of government best serves their
needs, particularly if their experience in either pursuing or working through
consociational governnent proves unsatisfactory. Because the focus of this
paper is public governments, we wll not incorporate this nost thoroughgoing
instance of segmental autonony into our nodel

However, we wish to note the possibility that the national constitutional
negotiations on aboriginal rights nay lead to the entrenchment of recognized
powers of aboriginal self-government which may affect the form of public
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government  in place in the western NWT. We anticipate that for the most part
these powers will parallel the kinds of powers developed through a consociational
solution in the western region of the Northwest Territories. Other powers,

such as aboriginal municipalities, may be quite compatible with it. Thus,

we believe that the consociational solution may reduce the perceived need

for or alter the mandate or form of other expressions of aboriginal self-
government, hence require less revision of the existing form of public government.
However, we also recognize the possibility that the national negotiations

might develop a form of aboriginal self-government that appears incompatible

with the consociational arrangements negotiated previously for the western

NWT. If this prospect raises concern, it might be desirable for the original
negotiation leading to a consociational form of government to specify certain
safeguards to protect interests which may have been bargained away. For
example, a constitutional understanding might stipulate that a more exclusive
form of self-governmentwoul d |imt the participation of aboriginal comrunities
that accept it in the public form of government in the western NWT or that

a convention be held to discuss these matters either after specific entrenchnents
take place in the national constitution or after a certain date

The nodel we propose will be concerned with the question of power sharing
because power sharing is an inportant consociational device. However, in
reality, a great many different proportions of segnental autonomy and power
sharing can exist. This is inportant in view of the large nunber of politica
situations to which consociation may be relevant. It is our view that there
is no one nodel which represents a situation of “greater” or “purer” consociation
than alternative nodels. The goal of consociation is to find the bal ance
bet ween power sharing and segmental autonony which best neets the needs of
particular societies and their cultural diversity. Segmental autonomny tends
to mnimze friction by reducing the need for inter—cultural accommodati on,
but it also tends to produce |less efficient government when questions arise
which affect all cultural groups and regarding which all cultural groups must
jointly produce a single shared response.

6. DIRECT CONSOCIATION:
A MODEL OF POWER SHARING IN THE GOVERNMENT OF THE NWT

In this section we will detail some ideas, alternatives and specific
nmodel s that might be applicable to the western NWI.  The discussion is divided
into sections in which matters such as a charter of collective rights, segmenta
autonomny, the electoral system and the legislative process are each taken up in
turn. Wthin each section we will provide some discussion, where relevant, of
concerns and possible ways to solve or attend to them  However, we wish to
enphasi ze that the detail provided is prelimnary and for the purpose of
exposition and illustration only. W believe strongly that the process of
negotiations alone can provide the richness and specificity necessary to
transformthe idea of direct consociation into reality.
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A Charter of Collective Rights

It is our view that, if at all possible, a charter of rights should be
created that defines and entrenches the fundamental rights of the cultural
comunities in the new territory. The drafting of such a charter does involve
the risk of bringing to the surface irreconcilable differences among the cul tural
comunities of the Territories. Indeed, it mght be thought prudent early in
the life of the new territory, when its legitinmacy is likely to be weak, to
avoid these nobst contentious issues by relying on a vague and ad hoc approach
to operationalizing the concept of collective rights. However, such an
approach woul d perpetuate a vexing tendency in territorial politics to view
otherwi se straightforward issues such as the allocation and style of housing
or the provision of municipal sanitation services, in the context of the
fundamental intercultural differences. The result would be to make it much
harder to reach agreement on the specific, narrow questions. To avoid this
type of problem to gain what will be essential comunal confidence in the
institutions of government, and to create the legal reference point which
makes the follow ng nodel function, the attenpt to define the rights of the
cultural conmmunities nmust be nade. Once the definition is successfully
compl eted, the rights of the cultural comunities become the core of the
charter.

It is our view that the best tinme to do this is now, success in drafting
a charter is nost likely if the charter is negotiated as part of a total
constitutional package in the devel opment of which a variety of |evers and
tradeoffs are available to encourage conpronmise, than it would be to obtain
in isolation.

Segnental Autononmy in the Western NW

It is presuned that there will be three fundanental cultural conmunities:
the Dene/Metis, the Inuvialuit and the non-native. It is also assuned that
the Charter will stipulate that each cultural comunity will have its own
deci si on-maki ng body orcouncil to legislate on those matters which are set
out in the Charter or the basic constitutional document of the new territory
as fundanental to its cultural interest. Likely categories of powers include
education, social policy, |anguage and special prograns of health care delivery.
The basic powers of all the councils will be the sane. However, at the
discretion of the aboriginal groups, land, funds and quasi-governmental
authority obtained through claims settlements mght be adm nistered through
a council, but such arrangements would not violate the fundanental symetry
among the councils in that they flowed froma claim settlement and not from
the legislation which established the councils. Also, as discussed above,
the national constitutional process concerning aboriginal self-government may
wel|l lead to arrangenments whose inpact on a consociational governnment in the
western NWT -- or any other for that matter -- nmmy require a renegotiation
of the form of government.

The Legislative Assenbly for the NAT will have legislative responsibility
for all matters not explicitly allocated to the Councils. However it is likely
that certain powers will be shared, with the precise terms of the sharing to
be negotiated within the WCF process. In other words, the WCF nust decide
what aspects of the power are of conmon interest and what aspects are of
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<« particular inportance to the respective cultural communities. For exanple,

regarding educational curriculum concerns which might be entrenched as
common include achievenent in such areasas mathematics, reading, science

and witing. Territorial-wde standards would be created and these could

be changed by ordinary nmeans to nmeet changing needs. However, curriculum
with respect to matters such as history, social sciences and the pronotion
of the various |anguages of the cultural commnities would likely be in the
hands of the comunities. Changes in the right of the conmunities to control
these matters and how they are taught (and to have the funds to teach them
could, then, only be made through a process that prevented one cultural
comunity frominposing its will on another.

Gven such a division of powers, it is clarthat disputes will arise
as to jurisdiction. It is our view that these can be resolved by providing
a mechanism for addressing them such as through court referral, in the

constitution.

Simlarly it will probably be necessary to negotiate within the WCF
the question of mnisterial authority in land clains agreenments. As these
agreenments now stand, Mnisters through legislative act or even through the
normal operation of their offices, can change certain fundanental provisions.
For exanple, the relevant Mnister can override the quotas for harvesting
set by northern wildlife management boards. Hence these structures as
devel oped in clains agreenents could prove less than satisfactory in protecting
the rights of aboriginal people in the long run. To reduce the fears of
the aboriginal cultural comunities regarding the ability of Mnisters of
the Governnent of the NW to dammge their interests in these matters, it
may be desirable that actions specified in clainms settlenments as being matters
of mnisterial discretion be assigned to the category of actions which are
identified in the charter as requiring the approval of each of the cultural
comunities affected as represented in the Assembly. In other words, should
the Mnister wish to override a decision of a wildlife board set up under
the Dene/Metis claim he nust obtain the approval of a majority of all
Dene/ Metis nenbers of the Assembly. |f the Mnister and the legislators
cannot agree, the issues may have to be referred to an arbitration panel.

The Legislative Assenbly will share its powers with |ocal communitie}
and perhaps regional governnents in ways which are outside the scope of this
di scussion, but which undoubtedly will affect the degree of autonony enjoyed
by the various ethnic segments of the new territory’s population. For a
specific consideration of this question, consult Steve Iveson's “Several Wys
to Interface Aboriginal Self-CGovernment with Public CGovernment in the Wstern
Northwest Territories.”

The Electoral System

An electoral system nust be created which adequately represents each
of the cultural conmunities and regions of the territory and which discourages
the devel opment of parties along strictly comunal lines. There are two ways
in which the electoral system mght be constructed: a constituency approach
and proportional representation. W begin with a detailed exanination of
how the former mght work. Its structure for purposes of illustration night
be as foll ows:
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The territory could be divided into three constituenci es (assumingdi vi si on
with the western Arctic participating in the western territory).

Wthin each constituency, voters will be placed on different electors lists,
an Inuvialuit electors list, a Dene/Metis list and a non-aboriginal 1list,
on the basis of the cultural comunity to which they belong. |n nost
instances, this will be deternined by an individuals' eligibility to benefit
fromclainms settlements. However, it is also possible that other

i ndi vidual s may be accepted into a cultural conmunity. In other words

it is a menbership in the cultural comunity and not the racial conponent
which is fundanental in determining eligibility for a particular list.

This means that a non-aboriginal person, if accepted by an aboriginal

cultural conmunity could become an elector on that communities’ voters
list.

In our view, it is very inportant to enphasize that the basis of these
lists is not ethnic, but cultural (hence the use throughout this paper

of the term“cultural conmunity” rather than "ehtnic group"). This means
that if a cultural community decides to accept as one of its own an

i ndi vidual who does not share the racial background of the group but who
has denonstrated his or her conmtnent to sharing its lifestyle and val ues,
then that individual as part of his or her nembership in the group can
participate in its politics, at least in regards to territorial elections.
It is necessary to note this concept here so that voting eligibility wll
not be confined by eligibility rules negotiated as part of clains
settlements, but rather will be determined by the cultural community
itself. This power to define its menbership is fundamental to the concept
of what a cultural community is.

In the northernnost constituency, two seats will be contested by candidates
fromthe Inuvialuit list and two further seats by candidates fromthe
residual list. |In each of the other two constituencies, tw seats wll

be contested by and decided by electors from the Dene/Metis list and

two will represent the non-native population. This will produce a basic
house of twelve legislators.

To prevent any constituency being represented by a nunber of legislatdrs
grossly out of proportion to the size of its population, constituencies
will receive additional seats until the nunber of voters represented by
each seat is less than 125% of the territorial average. In other words,
no constituency should have fewer than 80% of the nenbers representing
it than it would have if seats were distributed solely on the basis of
representation by population.

Alternatively, it might be stipulated that constituencies will receive
additional seats until the number of voters represented in each seat
equals the territorial average before the addition of extra seats. In
this instance no constituency would have fewer seats than it would have
were seats distributed. solely on the basis of representation by popul ation.

The seats will be filled from whatever cultural list in the constituency
(or constituencies) is underrepresented within the constituency(ies),
that is, the candiate in that cultural group’s election who received
the largest nunber of votes but was not elected will fill the seat thus
created. Alternatively, it might be considered preferable to create
separate ridings for each seat within each constituency rather than
having all nenbers elected at large
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“f. If, after steps a. through e. have been taken, any cultural conmmunity
has 20% fewer M.As than it is entitled to on the basis of the nunber
of electors on its list, it will receive an additional seat or seats,
which will be filled by the candidate(s) of that cultural commnity
who received the highest number of votes in any constituency yet were
not elected through the operation of steps a. through e. This step
will only be inplenented if it does not bring the proportion of native
| egislators below a threshold entrenched in the constitution or Act
establishing the new government of the NWT (assuming that it is the
aboriginal cultural communities which will be challenged by future
denogr aphi ¢ pressures).

g. This dempgraphic assunption also requires a further step in the process.
If after steps a. through f. have been taken, the proportion of native
legislators is less than the stipulated mininum nore will be added,
using the same procedure as in f.

Al'though this procedure appears on first reading to be conplex, it
ought not to be difficult to operate and provides the benefit of ensuring
regi onal representation for closer constituent-MLA contact and accountability
while also allowing for cultural representation and proportionality of
representation among regions and cultural groups. It also ought to produce
a legislature no larger than the present Legislative Assenbly. Exanples
of how the distribution could work out are included as Appendix A

The alternative approach to elections is that of proportional representation.
In this case, all of the territories is a single constituency with the sane
electoral lists as in the above nodel. Each cultural group receives a nunber
of seats in the Assenbly which represents its size in the total electorate,
with the exception that aboriginal seats cannot fall bel ow a specified
mnimum  Each party presents the electorate with three cultural lists of
candidates, ranked in order of the party's priority. Each party receives
the proportion of each cultural group’s seats that best reflects the proportion
of the votes which that group gave it. Thus, for exanple, if the Dene/Metis
were entitled to eight seats and rarty A received 25% of the votes cast by
Dene/ Metis voters, it would receive two of the Dene/Metis seats and allocate
these to the top two people on its Dene/Metis |ist, ’

This nodel is sinpler to operate than is the first and, like it, encourages
parties to seek to bridge cultural differences, although parties based in a
single cultural comunity can certainly appear under it. However, it does not

automatically guarantee a balance of regional representation because MAs are
elected fromthe whole territory. Parties would probably structure their
lists so that the top few people, the ones likeliest to get elected, cane
fromthe various parts of the territory. However, they would not clearly
owe their election nor necessarily feel responsible to their regions. Al so,
the second nodel assumes the existence of political parties, a devel opnent
whi ch has not yet appeared at the territorial level. This problem night be
addressed by allowi ng independents who receive nore votes than the party
menber who would otherwise be eligible for a seat to gain the seat in that
menber’ s pl ace. In effect, the independent woul d be considered to be one-
person party.
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The nodel we devel oped here presumes that the Dene/Metis will relate
to a future consociational government as a single cultural comunity. If
this proves not to be the case, then presumably, distinct eligibility criteria
wi 11 be established for each group. These will serve as the bases for
separate electors lists for each of the two groups. In each of the two
el ectoral areas in which the Dene and Metis live, there will thus be three
lists, hence six representatives from each region. Proportional representation
for the Inuvialuit woul d be obtained by the operation of step f. of the
el ectoral process described above. This adjustment poses no concept ual
probl ens for consociation. However, the increase in the nunber of aboriginal
groups with veto power in the Assenbly over matters affecting their basic
rights as cultural commnities is likely to lead the non-native popul ation
of the Territories to try to define these matters in the territorial charter
more narrowy than might otherw se be the case.

Shoul d division not cone to pass, the electoral system proposed could
easily be expanded to accommopdate the people of the central and eastern
Arctic . The details would involve negotiation, but the concepts outlined
above would not need to be nodified.

The Executive

Cabinet formation is a crucial political question because cabinets are
the comand centres of government today. Legislatures are too |large and
unwi el dy actually to develop policies and oversee the inplementation of
prograns, so these crucial tasks fall to cabinets. For this reason, a
fundamental principle of consociational governnent is sonme degree of
proportional representation of cultural comunities within the cabinet.

In the context of the western NWI, it is difficult to inagine that a consensus
of support or at |east acquiescence could be obtained for any proportion

ot her than 50% aboriginal and 50% non-abori gi nal . In this way, both sides

of the fundanental cultural division in the territory could be assured of
very strong representation in the most crucial decision-nmaking body in

the governnment. Indeed, it might be divided that certain decisions require
the approval of a mpjority of menbers of the aboriginal and of the non-
aboriginal conponents of the Executive. It might also prove desirable to =

provide that all aboriginal groups be guaranteed representation in the
Executive according to a certain formula. For exanple, if the Inuvialuit
were guaranteed 10% of seats in the Assenbly and Dene/Metis 20% then an

8 nenber Executive would include 4 non-natives, 2 Dene/Metis, 1 Inuvialuit,
and one other native MA chosen at large. Alternatively, all aboriginal
comunities mght have equal representation in the Executive. The choice
bet ween these two fornulas will prove very important for relations anong

the aboriginal conmunities and their support of the overall system of governnent.

How woul d a cabinet be constructed? In a responsible governnent nodel
with political parties, the party with the |argest nunber of seats would te
invited to formthe governnent. Cearly a problemwll arise if this party
has not el ected toth aboriginal and non-aboriginal nenbers. However, part
of the attractiveness of the structure being proposed is that parties wll
find it in their interests to contest both aboriginal and non-aboriginal
seats if they wish to maximze the likelihood of their holding office. In
this way, parties that do hold this anbition will be forced to act as
aggregators of the wishes of the various cultural comunities; their internal
processes will becone opportunities for seeking conpronise and consensus
among the groups.
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If parties do develop along cultural lines, then the task of cabinet
maki ng will become one of coalition-building anong whatever cluster of
parties is needed to obtain cultural parity on the cabinet. To ensure that
this does occur, it may be necessary to stipulate a mnimm size for the
cabinet. A six-nenber cabinet, forexanple, should be enough to prevent

a E‘arty based in a single cultural community fromcreating a very small
cabinet in an effort to frustrate the purpose of the parity rule.

If parties do not develop, then the Executive Conmittee will be staffed
by the system presently in use, with the aboriginal MAs ard the non-
aboriginal MAs serving as separate electoral colleges, each selecting from
anongst its nunber 50% of the nministers, A consociational system for
selecting the Leader of the Elected Menbers of the Executive Conmittee
could be for the M-As to vote, with the winner being required to gain a
majority overall and a majority of support from woth electoral colleges.

Legi sl ative Process

Votes in the Assenbly will %be decided on the tasis of a sinple majority
of those present and voting. Thus, there are bound to te matters where
this procedure could lead to difficulty for a cultural conmunity, for exanple,
a decision mght appear to infringe on the powers of its council. W envision
possible alternatives to anticipate this. One approach is to stipulate
that if a piece of legislation or any constitutional amendment is proposed
which a majority of the MLAs of any cultural community identifies as affecting
its basic cultural rights as set out in the charter on the document which
creates the institutions of governnent, then in order to te approved, the
itemin question nmust receive a najority of votes from the Assenbly overall

and from each of the cultural communities. In ether words, the cultural
vet o whi ch some have suggested te ensured ty an aboriginal senate is obtained
by creating “assenblies within the assenbly”. An advantage of this system

over the senate is that it avoids the cost in terns of dollars and draining
political talent from other tasks which would occur with a senate. Rejecting
the idea ¢f a senate can al so serve as a symtol of equality anong the
cultural communities, whereas a senate creates the gpresumption that one
ccmmunity is threatening and the others are on the defensive. Equal
protection for all is a proposition which holds the greatest prom se of
support fromall.

The WCF will have to consider carefully how the future governnent
process it is planning will respond if a majority of MAs of any cultural
community views a given issue as affecting its basic rights as set out in
the charter and a majority of the MiAs of any other group disagrees. In
the interest of ensuring governmental efficiency, it my be thought reasonable
to rreak a deadl ock involving an ordinary piece of |legislation by referring
it to the territorial court for a decision. It is less certain, however,
that the cultural comunities will accept this type of response in instances
invol ving constitutional amendments, which can change the tasic rul es of
the rolitical game. One cr nore cultural comunities may denand a maxi mum
of self-protection through a prevision giving each conmmunity (or its MLAs)
the final powertodefine an amendment as involving its basic cultural rights
and the final power to veto such anendnents. To accept such a demand is
to run the risk of making constitutional amendnents exceedingly difficult
to cbtain, hence to risk a very rigid and unresponsive constitution. However,
it will secure cultural rights.
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A less rigid alternative is that certain sections of the constitution
could te identified in advance as affecting cultural communities directly
and therefore requiring the cultural groups consent. Other clauses could
be amended using a universalistic approach. The decision taken here will
be an important statement about the priority which the WCF wishes to assign
to cultural protection, at the expense of institutional flexibility.

Executive-Legi sl ative Relations

Once it has been established at the start of the life of an assembly
that the Executive enjoys the confidence of the Assembly, the circumstances
of the North (and indeed the confusion and dissatisfaction which have arisen
on this subject in the South) argue for a general relaxation of the practice
of responsible government exercised through votes of confidence. Situations
often arise in which MLAs will want to vote against their party’s position
in order to respond to the deeply felt wishes of their constituents. At
the same time, it is in the best interest of all that such votesnot deny
the government sufficient security of tenure to be able to plan for a
reasonable time period and to maintain a reasonable degree of continuity
of administration. This suggests that votes on substantive issues not
be considered votes of confidence and rather that specific votes of confidence
be taken at set tines during the life of the Assembly, such as, for exanple
at the start of each legislative session. In this way, the Executive will
continue to be accountable, yet the role of legislators in the policy process
will be enhanced end the conflicts which they otherwi se would feel between
their roles as rarty nenbers and their roles as representatives of their
people will be reduced.

While the modelbeing presented distinguishes among aboriginal groups
regarding constitutional amendments and the general legislative process,
it is suggested that, for Executive decisions concerning the fundamental
interests ¢f cultural communities, all aboriginal groups be considered
together and talancedcn a one to one basis with the non-aboriginal group.
This differential treatment represents an attempt to balance the need for
efficient government with the need of the various aboriginal groups for
protection of their rights as negotiated in their claims settlements and
elsewhere. The proposed approach reduces the likelihood cf deadlock within
the Executive by reducing the number of groups formally and directly represented
there. At the same time, it enables each aboriginal group to ensure that
the laws and constitutional structures of the Territories do not threaten
its basic rights. Collective rights are not threatened tecause the Executive
cannot by itself change the substance c¢f collective rights. Only the Assembly
woul d te in a position to do this, and in the Assenmbly, each aboriginal group
woul d exercise its own veto.

The Bureaucracy

Native people are grossly underrepresented at the policy-nmaking and
prof essional |evels cf the public service of the NWI.  The inportance cf
t he publicservicei n nmodern governments suggests that this is a serious
problem  However, the difficulties of addressing the problem particularly
the fact that to do so mey limt the access of native organizations thenselves
to the highly capable native geople they will need to administer their
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.institutions leads to the conclusion that the cultural composition of the

public service is a question whose resolution will require time and a
decision by the native groups as to the amount of segmental autonomy (hence
administrative personnel) which they wish to have.

The Judiciary

O all the structures of governnment in the NW, this is the |east
anenabl e to consociational arrangement. It involves too few personnel to
meke cultural proportional appointnents a practical proposal. Also, the
crimnal code is a matter of federal, not territorial, jurisdiction.
However, it night be possible for federal legislation to allow aboriginal

defendants to elect traditional methods of defense in their cases. It can
be anticipated that the west will ultimately gain jurisdiction over all
aspects of civil law. This will enable it to recognize custonary |aw and

i ndi genous institutions for administering it.

7. DI RECT comsocIaTION IN THE nwr:
SOMVE 'MPLTCATTONS Por THE POLT TT CAL ACTORS

The above discussion suggests one way in which a directly consociational
government might be structured in the western NWI. There are, of course,
many alternative structures. What is inportant is not the details of
particular nmodels, but rather the logic which underlies all of them If
the logic is understood and if the various groups come to understand that
di rect consociation holds cut the greatest promi se of securing their interests,
the structural details will emerge fromthe negotiations which take place
among the groups, in a process which may not always be easy, but which at
| east will be coherent.

The relevant task, then, is to assess direct consociation as it affects
the interests of the various comunities and governnents which have a role’
to play in the overall constitutional process. The follow ng discussion
is crganized in terms of these actors and Particular points are discussed
under orie or another of them  This approach is the nost direct in talking,
not about abstract benefits, but rather about the interests of particular
groups. However, it is also sonewhat artificial in that nmany considerations
undoubtedly will affect the interests, hence enter into the calcul ations
of, nore than one of the actors. The comments bel ow nake tasic assunptions
about the motivation of the menbers of the various groups. (obviously, these
motivations are not held uniformy by each and every group member. However,
they are an essential logical step to the devel opnent of the argunents which
follow and because of their inportance, readers will want to weigh the
assunptions as they proceed. Finally, it nust be noted that the follow ng
di scussion is highly abbreviated; for reasons of space, it ains to bhe
suggestive, not exhaustive.
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The Gover nnent of Canada

The CGovernment of Canada is the overriding actor in the constitutional
process because it holds a nonopoly of legal power over it. Otawa can
veto any proposals for constitutional change generated in the North, no
matter how nuch popul ar support the proposals enjoy. OGtawa is alsc in
a legal position to inpose any constitutional change it wishes. Otawa's
ultimate constitutional interest in the North is to ensure that future
change does not interfere with its ability to use northern resources as
an engine for southern econonic growh. Proposals for change nust neet
this test if they are to be received synpathetically. If they do pass the
test, then Otawa may | ook upon them w th favour because it recognizes
that the present constitutional situation is viewed as unsatisfactory by
northerners; because it w shes as much as possible to put northerners in
a position of sel f-governnment equal with that enjoyed by other Canadi ans
and because it recognizes that dealing conmprehensively with the aspirations
of northern native people is a task which cannot be acconplished solely
at the claims negotiating table, but rather will require adjustments to
the form of public government in the North.

O tawa probably prefers a universalistic form of government, if only
for consistency with the rest of Canada. However, if strong pressure
fromnortherners in favour of consociation devel ops, Otawa will find that
the system offers it the follow ng advantages:

1. Direct consociation offers probably the best opportunity for integrating
the aboriginal first nations self-governnent process with the public
constitutional devel opnent process in the NWI. Wile direct consociation
does constitutionally recognize cultural communities, it also gives
them an.incentive to cooperate. |f the two constitutional processes
proceed in isolation they may result in the creation of’ two conpletely
di stinct and conpeting governments within a single geographic region.
Otawa would surely prefer to avoid this.

2. Otawa has stipulated consensus on the form of government to be adopted
as a precondition for its approval of constitutional change. Gven the
rejection of the parliamentary nmodel by the Dene and Metis, and given,
as explained above, the inapplicability of indirect consociation to the
sceial geography of the western NWI, direct consociation is the |ikeliest
form of government for which a consensus ‘of northern support can be
created.

3. Presumably, Otawa wll want to avoid entrenching a system which enables
ary one cultural conmunity to oppress any other. Segmental autonony
elimnates the chance of many forms of nmjority oppression.

4. The nodel proposed pronises a reasonable degree of decisional efficiency;
Otawa will only approve a form of government that has a reasonabl e
l'ikelihood of neeting the basic standard of public administration, that
government nust be able to function. The proposed governnent car govern
because of the relaxation of practices regarding votes cf confidence,
yet the necessary accountability of the executive to the legislature is
not sacrificed in that votes of confidence remain part of the system
Deadl ocks concerning matters of fundamental inportance to the cultural
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comunities are handled in a fashion which distinguishes between rights
and interests and strikes different balances between these concerns

on the one hand and the need for government to act and majorities to

rule on the other, Veto power exists regarding rights, asisappropriate,
but is modified regarding interests. Most important, the segmental
autonomy suggested in the form of community councils reduces the likelihood
of a deadlocked Assembly. This reduces the probability that Ottawa

might have to mount an embarrassing intervention.

5. Consociation can easily accommdate the eastern Arctic should division
not occur. To work on developing the consociational model would be to
minimize the risk of effort being rendered irrelevant by the collapse
of the division concept.

The Government of the Northwest Territories

The interests of the GNWT are complex in that they comprise the interests
of the elected members and of the public servants, which are unlikely to be
identical. The elected members must be particularly sensitive to the interests
of their constituents, whereas the public servants are likely to place more
emphasis on the institutional interests of the GNWT itself. Keeping this
general distinction in mind, it can be suggested that the interests cf the
GNWT are to secure the rights and interests of the various cultural communities
in order to maximize social harmony; and to increase the legitimacy it receives

from its constituents and the powers it receives from Ottawa. Direct ccnsociation

can promote these interests in the following ways:

1. By providing a conceptual framewcrk within which to integrate the
territorial government and the thrust toward aboriginal first nation
self-government, consociation can avoid the situation in which the GNWT
ccmes to be viewed as the non-native government, hence must share powers
and funding, and compete at every turn, with another gover nment or
governments which can claim equal status with it. Consociation creates
governments other than the GNWI, but it retains for the GWI the role
of overarching public government for the entire western NWT. .

2. Because it, appeals toOttawainthe ways described above, a consociational
model may ‘be the best vehicle for gaining the further devolutions of
authority from Ottawa which the GNWT seeks.

The Aboriginal Cultural Communities

The aboriginal cultural communities seek to secure their cultural rights
ard interests in perpetuity, while not jeopardizing claims they may nake
and retain in the aboriginal rights process. Consociation serves their
interests in the follow ng ways:

1. It does not need to rest on the concept of aboriginal rights, hence
is not vulnerable to interpretations of aboriginal rights which m ght
weaken the guaranty of their interest which is contained in consociational
structures. Simlarly, any nove to extinguish aboriginal rights wll
not dimnish the protection aboriginal people enjoy in a consociational
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system because their position in it does not. depend on aborigina

rights, Finally, and for the sane reason, participation in a consociational
governnment does not prejudice clains based on aboriginal rights. To

the contrary, it satisfies the position of the Governnment of Canada

that clains and governmental structures for aboriginal peoples be

di scussed at separate tables. Depending on the outcone of national

negoti ations on aboriginal self-government, it may ‘be advantageous cf

the Dene/Metis and/or Inuvialuit to seek to specify the consociational
arrangenments as emnmbodying their aboriginal right to self-governnent in

full orinpart.

The segmental autonony provided by direct consociation represents a

maj or form of protection in view of the low probability that non-natives
will meke fundamental accommodations to native cultural needs in shared
institutions. For example, it is exceedingly unlikely that non-native
parents wll accept as relevant and useful parts of the curriculum

devel oped for native school children. Consociation limts the |ikelihood
of conflict developing over this kind of issue.

The symmetry anong the cultural comunities establishes the principles
that aboriginal concerns -- leaving aside special benefits negotiated
as part of clains settlenents -- are in every way equal to those of
non-natives. Unlike the present situation in which the institutions of
government are those of the South ard famliar and confortable to the
non-native popul ation, consociational forms make no cul tural presunptions.
They al so nmake no presunptions as to whomthe cul tural bal ance wil|
ultimately come to favour, indeed no presunption that imnbalance wll
occur in the future. However, should the popul ation bal ance anong
cultural communities change, their ability to protect thenselves wll
not. This could well be a nmajor factor notivating aboriginal peoples
to see consociation as highly desirable.

Corsociation allows for considerable flexibility in neeting the different
needs of the various cultural conmunities. The aboriginal decision-
maki ng bodies can proceed under quite different rules than those used
by the non-native council and, indeed, the aboriginal councils can
differ from one another in their form and operation.

Native | egislators today feel very acutely the tension between the
expectations which their constituents inpose on them and the denmands

of their roles in the Assenbly. This pressure is reduced in a
consociational systemin that it gives themnore freedom to represent
their constituents than does the conventional parlianmentary nodel and
al so because segnental autonomy as represented by the cultural councils
brings certain very inmportant issues nuch closer to the people. This
greatly reduces the gap between the people and their representatives

Land ard resources are a particular concern. W anticipate that the
federal ard territorial governnents will attenpt to negotiate clains
settlenments that will enable it to retain as much control as possible
This is a matter which is, of course, outside the scope of this paper.
However, one relevant conmment is the way in which the federal governnent
has provided for aboriginal participation in decision-making on |ands
and resources through admnistrative boards. Although these boards
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have nuch authority, one difficulty is that they operate under ministerial
discretion. As noted above, consociational arrangenents can provide a
met hod which enables the affected cultural comunity to retain control
over such actions through the use of their elected menbers or, in the
alternative, to force arbitration.

The Non-Native Population of the Western NAT

The interest of this group lies in maximzing the benefits which it
receives from governnent. These benefits include material benefits in the
form of |aws, regulations, services and pursuit of patterns cf econonic
devel opment which serve its economic interests. They also include psychol ogical
benefits in the form of policies and synbols which make them feel secure
atout their future as a cultural comunity in the North. In particular
they wish to minimze the extent to which any future constitutional
arrangenents will require them to conpronise the values and practices with
which they are confortable and which, indeed, are fundanental elenents of
their self-definitions. This agenda leads to two constitutional goals.

First, non-native northerners want to maximze their control over governmental
actions which affect their lives. They have historically pursued greater

sel f—government for the NWI in order to reduce Otawa’'s power to take
decisions “in the national interest” which in their opinion work against

the interests of northerners. Second, non-native northerners seek to
maintain the greatest government responsiveness to their concerns when

these cone into conflict with those of the other, aboriginal, cultural
comunities. Presumably, if the second condition can be reasonably assured,
then they will continue to seek devolution of power from Otawa to Yellowknife.
Consoci ation offers the following benefits to the non-native popul ation of
the Western NWI'.

1. Segmental autonony protects essential non-native cultural interests from
encroachnent by the native community. It al so ensures that the decision-
maki ng process concerning these basic concerns, as set out in the charter
of the western NWI, will not be encunbered by intercultural nisunderstanding.
In discussing basic rights, it should be noted that non-cultural rights
enj oyed by non-natives will continue to be protected by the Canadian *“
Charter of Rights and Freedons.

2.  Consociation offers perhaps the best prospect of supplying what Otawa
is likely to consider to be prerequisite to further significant devolutions
of power, nanely, a consensus anong the cultural comunities on the form
of the future governnent of the western NWI. G ven the |ow probability
that the native cultural communities will accept a parlianentary system
of government without substantial nodifications in the direction of
consociation, then the non-native population ought to familiarize itself
with the logic of this approach and plan how best to secure its interests
within consociation, if it w shes further devolution.

[f, however, Otawa does not view consensus as a prerequisite for
devolution, or if and to the extent that the non-native population is
content with the present format of the territorial governnment, then the
incentive it feels to pursue consociation will be reduced accordingly.
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3. As noted above, consociation provides a neans of at least partially
integrating the GNWT and any form of aboriginal self-government which
m ght come into being, thus encouraging positive relations between the
two. Also as noted above, this consideration mght encourage Otawa
to devolve greater self-governnent to the North. Thus both directly
and indirectly, consociation may hasten the process of devolution which
non-native northerners tend to favour.

4. As noted above, consociation could acconmodate the East if division
did not occur. Gven the lack of enthusiasm of non-natives and of all
cultural groups from Canbridge Bay west for division, any governnental
form which provides a viable alternative to division is in the best
interests of the non-native popul ation.

8. PROBLEMS W TH CONSOCIATION

1. Wiile consociation will create a symmetrical set of relations anpbng
cultural conmunities, its establishment will not present itself as
i nvol ving equival ent sacrifices amng the comunities because their
present relations are not symetrical. The beneficiaries of the status
quo, non-natives, Wwll perceive that they have a great deal to |ose.
Over the years this group has presuned that, by and |arge, the future
institutional devel opment of the NWI will reflect its values. After
all, non-natives values have dominated North Anerican life and politics.
It has seemed only natural that as the inpact of southern life inpresses
itself nore totally on the North, that the North will repeat the
experience of all of the other frontiers which make up the history of
North Anmerica. Equally the Dene/Metis and Inuvialuit will perceive that
they have a great deal to lose to the extent to which they perceive
participation in a public governnent to dininish their aboriginal
sovereignty. They may well feel that they will |ose nore than the
non-aboriginal comunity in that, while governnent statures wll not
follow the southern model, northern life in general increasingly wll,
simply because of the economic, social and cultural scope of the South.

Consociation hol ds out the prospect that values other than theirs my “
shape their constitutional future and they may have to accept and to

some extent work within values which are not their own. This will be
difficult because consociation requires the non-native population to
change its self-conception. Non-natives have conceived of thenselves

as the majority and as representing majority culture, in large part
because they have seen thenselves in the context of all of North America.
They will now have to accept that for territorial purposes, they constitute
one of several cultural comunities. The psychological transition from
a position of pre-eninence to one of shared status is likely to be
difficult. So too will be the transition from thinking of thenselves

and other primarily as individuals to thinking in terms of cultural
communities. The non-native population has never organized collective
organi zations which speak for their cultural group in the way that the
aboriginal organizations speak for theirs. A non-native cultural council
will have less roots in northern society than will the native cultural
counci | s. In addition to these philosophical problenms which consociation
poses for non-natives, they are also likely to fear that a territorial
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government based on direct consociation is nore likely than sone other

form of government would be to enact policies in pursuit of affirmative
action or to address specifically aboriginal concerns and thus to work

to their disadvantage.

2. Budgetting can be anticipated to be a difficult process under any form
of governnent. A particularly contentious issue is likely to be the
al location of funding to the different ethnic councils. It wll be
very difficult to base assessnents of financial need on any criterion
of delivery of equal levels of service because of the different views
of the various groups as to acceptable levels of service. Differences
over the need for affirmative action and “catch-up” programs will pose
simlar problenms. In general, the different circunstances of the
cultural communities may neke it difficult to conpare their budgetary
needs. For exanple, will the non-native comunity need nearly the
amount of funding which the native conmmunities need for devel opment of
curriculum materials given that the non-native population can draw
on relatively inexpensive naterials already available from the South?
Anot her exanple is the delivery of health care services. On a per capita
basis, it will be cheaper to supply a large population with a given |evel
of service than it will be to supply those services to a small and
geographi cal ly dispersed group of patients. Because of the different
patterns of geographic dispersion of the different cultural communities,
this basic fact of health care financing could well provoke a najor
financial debate. Alternatively, if the native cultural councils feel
that they do not need a separate health care delivery system but rather
only supplenentary, culturally relevant services, how wll the budgetary
process respond to a need which they feel as a cultural comunity, but
whi ch the non-native popul ation does not share? A final exanple is
sinmply that the tax bases from which the councils mght draw at |east
sone of their funding differ very greatly; it may not be possible for
all of the councils to rely on income taxes to produce the sane
proportion of total revenue.

3. The budgetary process is always a difficult one in that it is the
nost tangible reflection of a government’'s priorities. No governmental
system which mght be recommended for the North can avoid this reality;
nor has the existing system avoided them Mreover, as the history of
federal -provincial relations in the South denmobnstrates, debates over
intergovernmental transfers of funds are unlikely to be easy. Still,
a consideration of problems to be anticipated in a system of direct
consociation must note the likely promnence of special as well as the
usual ‘scurces of conflict among the cultural councils, the GNWT and
Qtawa over their respective financial responsibilities. It nust also
assess whether the conflicts would be greater or less if there were
several totally separate governnents conpeting with one another for
federal funding.

A further set of questions which might be raised relates to entrenchment
of a consociational nodel. However, as these apply to all future forms of
government, they logically constitute the subject of a separate paper.
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CONCLUSI ON

Ccnsociation wWill not lay to rest political conflict in the North because
conflict is a function of social, not governmental, structure. No society
is free fromconflict, hence no society is free frompolitics nor from
debates about the differential inpacts of constitutional structures upon
the interests of the various groups which make up the society.

In this context, the appropriate test of direct consociation is not how
closely it approaches some ideal, but rather how nuch nore effectively it
meets the needs of the various social and political interests than does any

of the alternative forms of constitutional organizations. In the opinion
of the authors, consociation represents the best conpronise anong the
interests of the various groups within the western ¥Wr. |f they have the

will to get on with the task of fashioning a new form of governnent for
the future, they should give consociational approaches the nost serious
consi der ati on.
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APPENDI X A

Possi bl e Constituency Distributions

The followi ng calculations should be read with these features in mind:

1. The assignment of individuals to cultural comunities is based on 1981

consensus data which may not reflect the actual count when other
criteria are used;

2. The Dene/Metis in the Western Arctic and the Inuvialuit in the Mackenzie
are added to the count in the areas in which they are represented by

el ectoral lists. This is why the total of population in the region
differs fromthe sum of the cultural comunity populations wthin
the region;

3. A nmnimal residence requirenent is assumed because the census data do
not permt removing from the calculations people who have not been
resident in the western NWI for at |east six nonths, a year or any
other specific period of tine.

4.  The figures include residents of all ages, not just voting age.

5. A great many variations are possible. The followi ng merely represent
illustrations of how the formats suggested might actually work out.

The statistics which follow conformto the nodel suggested in the
di scussion on the electoral systemin section six of this paper.

The three constituencies could be:

i) Western Arctic (which includes)

Paulatuk
Holman

Sachs Harbour
Tukt oyakt uk

Pl us the Inuvialuit and the non-abori gi nals of:

Inuvik
AkJlavik

Popul ation: Dene/ Metis Inuvialuit Non- Abori gi nal Tot al

35! 2,535° 2,200 4,735

ii) North Mackenzie (which includes)

The Dene/ Metis of Aklavik and Inuvik
Fort McPherson

Arctic Red River

Sahtu Region

North Slave Region
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Popul ation: Dene/ Metis Inuit Non- Abori gi nal Tot al
5,900' 170° 8,880 14,780

1. The Dene/Metis in the Western Arctic are added to the Dene/Metis
count in the North Mackenzie constituency.

2. The Inuit in the North and South Mackenzi e constituencies are
added to the Inuvialuit count in the Western Arctic constituency.

iii) South Mckenzie (which includes)

Deh Cho Region
South Slave Region

Population: Dene/Metis Inuit Non- Abor i gi nal Tot al

4,570 90° 5,920 10, 490
The basic breakdown of seats is:

Dene/ Meti s Inuvialuit  Non- Abori gi nal Tot al

Western Arctic 2 2 4
North Mackenzie 2 2 4
South Mackenzie 2 2 4
TOTAL 4 2 6 12

As the total population is 30,005 the average number of residents
per seat is 2,500.

d. Using the rule that constituencies will receive additional seats until
the nunber represented by each is less than 125% of the average, that is

an average of less than 3,125 residents per seat, the North Mackenzie nust
have one additional seat.

e. This extra seat would be filled fromthe non-aboriginal |ist, because
the initial allocation of seats to cultural conmunities under-represents
the non-aboriginal commnity in the North Mackenzie constituency.

f.  The requirenment that no cultural conmunity can have |ess than 20%
fewer representatives than it would be entitled to on the basis of the
nunber of its nenbers, requires the follow ng calculation:

Total Popul ation % of Popul ati on
Dene/ Meti s 10,470 35%
Inuvialuit 2,535 8%
Non- Abori gi nal 17,000 57%

TOTAL 30,005 100%
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Using the rule that seats contain no nore than 125% of the average
nunber of residents, no additional seats need be distributed because the
Dene/ Metis have L of 13 seats (32.5%; the Inuvialuit have 2 of 13 seats
(15% and the non-aboriginals have 7 of 13 seats (53%.

Dene/ Meti s Inuvialuit  Non- Abori gi nal Tot al

Western Arctic 2 2 4
North Mackenzie 2 3 5
South Mackenzie 2 2 4
TOTAL 4 2 7 13

Al'ternatives

If it is thought that this calculation produces an Assenbly which is
too small, it is possible to start with the assunption that the Assenbly
must have at least a certain number of seats.

Assume an Assenbly of 24 seats. This produces an average nunber of
resi dents per seat of 1,250. Using the 125% rule, no seats should represent
nore than 1,563 peopl e.

Therefore the breakdown of seats could be as follows:

i) Western Arctic Core Pl us Total
Inuvialuit 2 2 (1, 268/ seat)
Non- Abor i gi nal 2 2 (1,100/ seat)
TOTAL 4 L
ii) North Mackenzie Core Pl us Total
Dene/ Meti s 2 3 5(1, 180/ seat)
Non- Abor i gi nal 2 5 T (1,269/seat)
TOTAL 5 7 12
iii) South Mackenzie Core Pl us Tot al
Dene/ Meti s 2 2 4 (1, 143/ seat)
Non- Abori gi nal 2 2 4 (1, 480/ seat)

TOTAL Y 4 8
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The operation of section f. of the electoral nodel would not change
the outcone of 9 Dene/Metis seats; 2 Inuvialuit seats and 13 non-abori gi nal
seats.

However the constitution might say that the Inuvialuit cannot have
| ess than 10% of the seats in the Assenbly and the Dene/ Metis cannot have
| ess than 20% of the seats.

The Dene/ Metis have nmore than 20% of the seats. However, the Inuvialuit
woul d require one extra seat to bring them above the guaranteed 10%.

Therefore the final conposition of the Assenbly would be:

Dene/Metis  Inuvialuit  Non-Abori gi nal Tot al
Western Arctic 3 2 5
North Mackenzie 5 7 12
South Mackenzi e 4 4 8
TOTAL 9 13 25
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| NTRODUCTI ON

The Inuvialuit have proposed that a Western Arctic Regional Municipality
(WARM) be established in the Beaufort Sea region. WARM s boundari es woul d
“be the same as those of the NWT part of the Inuvialuit land clainms settlenent.

This paper examines WARM as a proposal for aboriginal self-government and
conpares WARMtowhat i s available or promised in a western territory. The
implications of WARM for comunities in the Kitikneot West area are not
addr essed.

It is not easy to conpare the WARM proposal to the constitutional arrangements
bei ng consi dered by the WCF, because the WARM proposal deals only with

regi onal governnent, while the WCF is |ooking at recognizing aboriginal
political rights mainly at the comunity and central |evels of government.
However, the basic objectives of the Inuvialuit and other aboriginal peoples
in the west do not differ geratly: if a flexible approach is taken, there
seen to be prospects for accompdating all parties in a western government
that are worth expl oring.

THE WARM PROPOSAL

a) Purpose

WARM i s a nodel for Inuvialuit self-government within the limitations

of G\W jurisdiction. By excluding Inuvik and the two nainly Dene
comunities in the Delta - Arctic Red River and Fort MPherson - WARM
woul d acconplish this without departing from the principle of "1 person,
1 vote” in public government.

As a proposal for self-governnent, the WARM proposal addresses only

the regional |evel of government. Inuvialuit control over comunity
governments appears to be assumed, on the basis that nost voters in

the communities within WARM s boundaries are Inuvialuit. The popul ation
meke-up of the region also makes it unnecessary for the Inuvialuit to .

propose special powers at the central level, if the Inuvialuit regional
governnent has enough power itself, and the popul ation nake-up renains
stabl e.

The WARM proposal appears to have the follow ng specific goals:

- to give the Inuvialuit legislative authority over those
matters within the jurisdiction of the GN\W that affect
the Inuvialuit culture and econony nost directly.

- to set up an Inuvialuit institution in the Inuvialuit
settlement area that handles the delivery of Territorial
and Federal Government prograns and services.

through funding agreenents and an independent tax base,
to secure the resources required to exercise such
authority and operate such an institution.
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Whet her by design or not, the taxation power proposed for WARM ni ght
al so end up providing a source of on—going revenue to the Inuvialuit
| arge enough to finance quasi-government programs and services by
itself, and contribute directly to Inuvialuit econom c devel opment
vent ures. In this sense, the WARM proposal nmight serve the further
goal of economic self-sufficiency for the Inuvialuit.

b) Legislative Powers

Nat ur e

By-1aws and regul ations of the WARM council would stand on their own

if they are consistent with laws of the central government. Inconsistent
by-1aws and regulations would also stand unless disallowed by the

Conmi ssi oner .

It is noteworthy that the power of disallowance usually held by an

el ected Mnister or Cabinet would be held by an appointed officer under
the proposal. Either this provision sinply recognizes the Mnisterial -
like role the Conmissioner has played in the GNW until recently, or

it suggests that as the political mandate of the Conmi ssioner dinmnishes
inthe future, so should the mandate of the central governnent to
overrule the enactnents of WARM

The proposed relationship with the central |evel of governnent appears
designed to give WARM as much independence within the subject nmatter
of its authority, as is legally possible. In this sense WARM woul d
more closely resenble the relatively independent hone rule boroughs
in the state of Al aska, than nunicipal governments in Canada. There
is some question whether the GN\W has the power to give to a regional
council |awmaking authority now vested in the GN\W assenbly, subject
only to a limted executive power of disallowance. Enactments of

del egated authorities in Canada are generally subordinate to all
inconsistent legislation of their parent authority. In any event, the
degree of independence proposed for WARvappears to be unprecedented
for a regional municipal government in Canada.

The independence proposed for WARM may be attractive to other cultural
groups concentrated in regions in the western territories, such as

the Dogrib or Slavey people. |n this sense, the WARM proposal may

inply not only one exceptionally autononous region, but several. It

seens nore |ikely, however, that other aboriginal groups in the Mackenzie
Valley will prefer a special place in the central government to an

i ndependent regional government in which their sole guarantee of
protection is relative strength of nunbers.

Interpretation

The terminology and format of the draft Ordinance in which WARM s
powers are described nmake them difficult to interpret. The ordi nance
says that WARMs powers nust be construed “|iberally”, and then

describes these powers twice - once in a particular and relatively
narrow fashion, and later, “without restricting the foregoing”, as
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unqual i fied “classes of subjects”. It does not help that sonme of the
classes identified, such as "police services” and “economic development"
are unusual classes of legislative power in Canada. The reader is
caught between the risk of exaggerating the proposal and the risk of
construing it too narrowy.

Gven this dilemma the author has relied on the nore detailed - and
admittedly nmore narrow - description found in the draft and attenpted
to give this particular description a liberal construction. Even so,
on several points a definite interpretation is not advanced here. The
foll owi ng reviewof the subject matter of WARM s powers should be read
with the understanding that other reasonable interpretations are

possi bl e. It may be that the lack of precision found in the draft
ordinance is an invitation to further discussion and debate.

Subj ect Matter

The legislative powers proposed for WARM involve nost of the main
heads of GNWT jurisdiction, including wildlife, education, municipal

governnent, administration of justice, government spending, and business
licensing and taxation. However, while the powers proposed for WARM

are not clearly defined, the proposal appears to |eave considerable
authority with the central governnent in these areas.

Gane Managenent

References to gane nanagement appear to be conprehensive, and include

regul ati on of harvesting, and regulation of all uses of wildlife including
commercial uses. This power would be subject to the Inuvialuit final

agreenment, which only permts |ocal Inuvialuit conmttees to restrict
Inuvialuit harvesting rights otherw se protected in the agreenent.

Educati on

Specific references to education are confined mainly to matters relating
to programs, services and resources. For exanple, the powers described
include the power to establish schools and develop curriculum At

present, schools can be established and curricul um devel oped without
the passing of a regulation or ordinance. Power to inpose education

taxes on property owners is also proposed.

Econom ¢ Devel opnent

Thi s power m ght conceivably enconpass a broad range of powers including
taxation and even ownership of resources, but the specific references
found in the draft Odinance appear only to deal wth governnent

spendi ng. Presumably this power would be used to set spending priorities
for the regional governnent's budget based on the economc priorities

of the region rather than those of the central governnent. This power

al so may be designed to ensure that preferences can be given in government
contract letting and inposed on conpani es doing business with governnent,
relating to aboriginal and regional residents.
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Local Gover nnent

This power mght possibly include the power to establish or dissolve

| ocal governnments and to control the delegation of all their authority,
but the powers specifically referred to are strictly admnistrative

in nature. The Odinance says that the regional council would
“coordinate”, “pronote”, and “facilitate” commnity matters - functions
nmore akin to the mandate of the Inuvik regional office than the Mnister
of Local Governnent.

“Police Services

The power proposed appears to be broad in that the regional council
woul d make by-laws for the enforcement of all federal, territorial

and nmunicipal laws in the region. This would be an extraordinary
power not held now by the GN\WI.  The regional council would take over
fromall other levels of governnment the authority and discretion to
enforce their laws respecting such matters as environmental protection,
navigation, and land use in the region. The power appears to include
some of the authority of territorial and federal governments over
corrections institutions and prograns, but does not include the
establishnent of a court system

Taxation and Business Licensing

The proposed power to tax buildings and |and and to |icense business
appears to be unqualified. However, it is unclear whether this power
woul d extend to offshore property and businesses or to property and
busi nesses located within comunity governnent boundaries. Federal
and Territorial authority over sales and incone tax are left to those
| evel s of government.

Zoning and Land Use Control

These powers are not specifically proposed in the Ordinance. They
are generally considered to be “nunicipal” powers when exercised
locally. The Inuvialuit may propose that this power be transferred
to WARM in the future.

Future Powers

Addi tional powers may be negotiated with the territorial government
in the future.

The ordinance also provides that the regional council can negotiate
directly with the federal governnent respecting matters under its
jurisdiction. It is not clear whether this clause refers to |egis-
lative authority, as for example,landuseregulation,oronlyto
admnistrative matters. An earlier version of the WARM proposal had
included health services within the regional governnent’s |egislative
authority. If that power is planned as a subject of negotiation
with the federal government, so mght other |egislative powers.
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Admi ni strative Rol e

The WARM council could devel op programs and enter into agreenents
on behalf of the GNWF in all of the areas of WARMs legislative
authority. It could also negotiate directly with the federal
government respecting administrative matters under its control.

Program boards would be set up to administer each of the matters
within WARMs legislative authority except gane managenent, which
woul d be admini stered exclusively by the Inuvialuit through their
Game Council and Hunters and Trappers Committees.

d)Constitutional Status

Territorial Odinances are subject to change or repeal by the terri-
torial Assenbly. Although WARM has been proposed in the formof a
draft ordinance, the Inuvialuit appear to expect that WARM will be
entrenched in the new constitution of the territories. Assenbly
power to amend the WARM ordi nance should therefore not be seen as
part of the proposal.

Possible alternatives for entrenching WARM could include separate
status in the Constitution Act, a Constitution Act requirenent that
the central governnent not alter WARM | egislation w thout Inuvialuit
consent, or federal legislation requiring action by Parliament to
bring about anendnents.

Rel ati onship to Community Governnent

The selection process proposed for the WARM council would result in
a regional council controlled by community representatives, but not
community governments. Wth the exception of the Chief of the Aklavik
Band, council nenmbers would be elected directly in the comunities.

The mayor woul d be elected directly in regional general elections.
Wth respect to accountability through the ballot box, the WARM

council and conmunity governnents w thin WARM woul d be independent
of each ot her.

Wth respect to legislative authority, the generality of the draft

WARM ordi nance nmekes it difficult to tell what the precise relationship
between community and regional governments would be. A broad inter-
pretation of the draft ordinance woul d make conmmunity governments

del egates of and subordinate to the regional council. The nore
restrictive interpretation suggested here woul d merely give the WARM
council a coordinating role. One thing seems clear. WARM's Jegislative
authority, whatever its scope, would be its own and not subject to a
community government override.

Wth respect to admnistration and resources, the WARM council would
likely have a great deal of influence over comunity government. It

is not clear whether the WARM council would take over the future tax

base of community governments in the region, but in any event, the

funding and tax base of the council together with its role as deliverer

of territorial and federal government services would give the regional
council =2 nmajor say in the allocation of governnent funding to conmunities.
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REG ONAL AUTHORI TY AVAILABLE TO THE INUVIALUIT

This section will look at the conbined effect of the Regional/Tribal Council
Ordi nance, the WCF's tentative principles on regional government and the
powers and resources of Inuvialuit institutions under the Inuvialuit fi nal
agr eenent .

a) Purpose

The WCF plans to approach the issue of aboriginal self-government
mai nly at the central and community levels of government. Thus, the
WCF's principles state that at |east until nodels for community and
central government are developed, |egislative authority will not be
proposed for regional councils.

Simlarly, aboriginal self-government does not appear to be the nain
purpose underlying the establishment of regional/tribal councils

under the Regional Tribal Council Odinance. The Dogrib and sone
Inuit councils appear to view thenselves as a step towards this end,
but an interim step nonetheless. Part of the reluctance of the

Delta Loucheux to incorporate their council under this O dinance
appears to be based on a perception that such a step would not pronote
and mght detract fromthe goal of self-government for the Loucheux.

The WCF principles and Regional/Tribal Council Ordinance have the
following particular goals:
- to consolidate and pronote the comon interests of communities
- to coordinate existing regional functions
"(eventually) to take over or at least direct the regional
adm ni stration of governnent prograns and services.

Both the Ordinance and WCF principles add the rider that in achieving
these goals, regional council should not dimnish the appropriate
authority of conmunity government.

Regi onal councils under the Odinance and WCF principles would not
control an independent resource base. They would therefore not
contribute significantly to the goal of econonmic self-sufficiency
for aboriginal peoples.

The maj or goals of the Inuvialuit final agreement are to provide the
Inuvialuit with enough resources to protect their culture and assure
them of a strong position in the northern economy. Wth the exception
of the $7.5 nillion Social Devel opment Fund, the agreenent does not
deal with government prograns and services, and it does not give the
Inuvialuit | egislative or regulatory powers except insofar as |ocal
commttees are enpowered to control harvesting by Inuvialuit community
menbers.  Self-government and a strong resource base are, however,

i nterdependent, and in this sense the goals of the Inuvialuit final
agreenment and the WARM proposal are sinilar.
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Legi sl ative Powers

Neither the WCF principles nor the Regional/Tribal Council Ordinance
propose that legislative powers be exercised at the regional |evel.

The WCF principles do not, however rule out the possibility that
regional councils may be delegated legislative authority in future

as the relationship between conmunity and centralgover nment evol ves.
Del egation of this kind mght take several forns, but the enphasis

on a strong central authority and non-interference with community
government powers in the WCF principles would suggest that any regional
|l egislative authority would be accountable to, rather than independent
of the other levels of government. This suggestion is also supported
by the terms in the Ordinance and WCF principles which provide for

the delegation of administration authority to regional councils by
communi ty governments, for opting out of regional councils by comunity
governments, and for dissolution of councils by the nmenmbers directly
appoi nted by conmmunity governments.

The GNWI is presently considering proposals to increase the legis-
lative powers of community governments and to reocgnize the place

of aboriginal councils wthin such governments, but specific measures
have not been adopt ed.

Wiile legislative authority is not a partof the Inuvialuit fi nal
agreenent, several powers vested in the Inuvialuit under the agreenent
give the Inuvialuit a degree of influence conparable to that exercised
by government as a |aw maker. Oanership of 30% of the land within
WARM s boundaries will give the Inuvialuit a degree of control over
land use in the region not formerly held by anyone but government

and industrial corporations. The right to negotiate “participation
agreenments” on these lands, though subject to arbitration, gives

t he Inuvisluit a real opportunity to set ternms and conditions formerly
set by governnment, relating to jobs, contracts and training. The

advi sory boards established under the agreenment will give the Inuvialuit
a formal place, though not a decisive role, in government decision-
making relating to wildlife management, parks, and the screening

and review of devel opment projects.

Admi nistrative Role

This is the area in which the WARM proposal is npst consistent with
existing policies and proposals for the western territory. Under

the Regional Tribal Council Ordinance, councils may establish regional
boards of managenent and deliver government programs and contracts.
They may play an admnistrative decision nmaking role in staff hiring.
However, they have no independent resource base, and their capacity
to administer federal programs is not addressed in the O dinance.

The WCF principles are consistent with the Odinance, and go further
in suggesting that regional councils may become the prine body in
their region, to which other organizations arcaccountable.

It is noteworthy that regional councils under the Regional Tribal
Counci | Ordinance would have the power to inpose “levies” on community
governments in order to fund the administration of the council. Such
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a power is not included in the WARM proposal. In future discussions
the power to levy fees might be considered as an alternative to the
i ndependent tax base proposed for WARM

Under the Inuvialuit settlement, regional Inuvialuit corporations
separate from WARM are set up to managenent Inuvialuit |and and resources.

d) Constitutional Status

The WCF principles suggest that special rights should be entrenched

in existing levels of government, while the recently created regiona
| evel should remain flexible and evolve over tine. However. the

WCF has left open for discussion the possibility that principles for
regi onal government could be included in a new constitution for the

western territory.

The structure and powers of Inuvialuit game comm ttees, regiona

advi sory bodi es and regional corporations set out in the Inuvialuit
settlenment are constitutionally entrenched

e) Relationship to Community Governnent

Communi ty governnent powers and concerns take precedence over those
of regional councils under the WCF principles and Regional/Triba

Council Ordinance. In practice, some influence will be lost by
communities upon the establishment of any |evel of governnent between
communities and the central level. This loss may be minimzed by

the proposals that regional council nembers be comunity government
representatives and that regional councils not hold legislative
authority.

Regi onal corporations under the Inuvialuit final agreement are
indirectly related to the Inuvialuit community corporations. There
is no relationship between Inuvialuit community corporations and
public community governments under the agreenent.

AUTHORI TY PROM SED TO THE INUVIALUIT

a) Inuvialuit Final Agreenent

The agreenent assures the Inuvialuit that if public governnent for

their settlenent arais restructured the Inuvialuit will be treated

as “favorably” as other aboriginal people in the turnover of governnent
powers to the Inuvialuit (Section 4(3)).

This clause appears intended to guarantee in a general way that the
Inuvialuit will obtain as nuch governnent power as southern groups

i f Canadi an aboriginal peoples achieve self-governnent and as nuch

as either the Dene/Metis or Inuit in the new constitution for the
territories. This guarantee should be read together with Section 3(6)
of the agreement, which guarantees the Inuvialuit the right to benefit
from “any future constitutional rights for aboriginal people that

may be applicable to thent.
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The agreenent does not refer to regional government. Even if another
native group were to obtain its powers through regional governnent,
the denmands of the agreenent would seemto be net if in the transfer
or delegation of powers to the Inuvialuit at other levels, the
Inuvialuit are treated as well.

The agreement does appear to ensure that the Inuvialuit will be treated
distinctly in the political devel opment process: they are identified

as a “native group” or “native people” on whom government powers wll
be conferred.

Finally, it seens likely the other native groups or people to whom
the Inuvialuit are conpared in the agreenent are territorial or at

| east Canadian. The agreement nmay require a conparison of the
Inuvialuit proposal to the Kativik Regional Government under the Janes

Bay Agreenent, but probably not to the Al aska North Sl ope Borough.

b) Agreement in Principle on a Boundary

The principles of agreement adopted by the WCF and NCF on January 1k,
1985 placed the WARM region in a western territory subject to the

WCF's commitment to explore ways to guarantee the Inuvialuit a
satisfactory future there. The principles recognize that the Inuvialuit
seek sel f-government at a regional level, and they accept that
protecting regional and cultural characteristics is inmportant. They

do not appear to promise a form of regional government, and they do

not appear to restrict the variety of ways in which the Inuvialuit's
goal s nmight be net.

PRI NCI PLES FOR ACCOVMODATI NG THE INUVIALUIT IN THE WEST

1. The Inuvialuit are a distinct aboriginal people

If the WCF is willing to recognize the Inuvialuit as a distinct

political entity, there are a variety of ways in which their goal
of self-government mght be acconmpdated-in a western territory.

If not, there appears to be little room for discussion.

The degree to which the Inuvialuit m ght be recognized as distinct
could vary. The Inuvialuit might be granted special influence over
l egislation of the central governnent as it affects their region,

or as it affects their interest in the region. This influence night
be shared in part with the Dene/Metis, if the Inuvialuit were given
a say in turn respecting legislation affecting aboriginal concerns
in the Mackenzie Valley. There are various other options.

2. Al aboriginal groups in the west have equal political rights

The Tnuvialuit final agreenment appears to guarantee this principle
to the Inuvialuit. This does not mean that the Inuvialuit and Dene/
Metis need be treated the same. Some powers or resources conferred
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on the Dene/Metis at the community or central levels of governnent
could be conferred on the Inuvialuit at the regional level. In
implementing this principle, population ratios might be reflected
in the distribution of seats and powers. Positive recognition of
this principle mght allay concern that Inuvialuit interests would
be neglected in a western governnent.

3. Aboriginal people in the west will have special influence over
| egislation affecting aboriginal interests

This principle is central to both the Inuvialuit and Dene/ Metis view
of aboriginal political rights. The WCF has accepted this principle
in part by agreeing that guaranteed aboriginal representation in the
Legislative Assenbly may be part of the new western constitution.
There are various other ways to give effect to this principle.

4. The political rights of the Dene/Metis and Inuvialuit should reinforce
and not underm ne each other

This principle adds to the first three that the methods chosen to
protect aboriginal political rights should respect Inuvialuit and
Dene/ Metis autonony as nuch as possible.

5. The interests of the Loucheux in the Mickenzie Delta and of the
residents of I|nuvik should be protected

The current WARM boundaries have the potential to break up the Delta
Loucheux as a political entity and to isolate the town of Inuvik.

All Delta comunities rely on Beaufort industry for jobs, and Inuvik,
McPherson and Arctic Red River look to the Beaufort Sea as a potential
source of future revenue. It must be recognized, however, that to
include these comunities in WARM woul d alter the character of the
proposal significantly. The public represented by WARM would be a

m xed population. The Inuvialuit would |ikely seek guarantees of *
their political rights at other levels of governnent as well. It
should also be recognized that to include these communities in WARM
woul d not necessarily meet their own objectives. The Delta Loucheux
and non-native residents of Inuvik may not wish to occupy a minority
position in a regional government. [f, however it becones a choice
between a ninority position and no participation at all, one way to
protect these interests mght be to transfer sone of the powers
sought by the Inuvialuit directly to community governnents in the
region.

6. The rel ationship between Inuvialuit comunity and regi onal governnment
is solely an Inuvialuit concern

The conmunity-regional government relationship is the main source

of concern expressed about strong regional governments in the Mckenzie
Valley. This concern reflects how the Dene/Metis wish to organize
thensel ves, as well as the fact that Dene/Metis communities in the
Val l ey would have to share regional government seats with strong and
in sone cases overwhelnming non aboriginal interests.
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‘ These concerns do not apply in the Inuvialuit settlement region.
If the Inuvialuit wish to forma strong regional body enconpassing
some of the powers the Dene/Metis prefer to |leave to comunity
governnents, perhaps this is a matter for the Inuvialuit to determ ne.

This principle would have to be qualified if WARM s boundaries were
altered to include non-Inuvialuit communiti es.

It does not follow from this principle that any one group should
determine the relationship between a regional government and the
central gover nment . The central government in the west will require
a certain degree of access to and control over the Beaufort Sea
region in order to maintain itself, and all parties have an interest
in ensuring that the central government’s authority and resources
in the region are sufficient.

7. Flexibility and conpromse wll be necessary

For reasons that have been noted, the Dene/Metis are likely to prefer
direct protection of their political rights in the structuring and
distribution of power in a new public governnent for the western
territory. The Inuvialuit have taken an indirect approach, relying
on their relative strength of numbers in their region and a neasure
of independence from the central jurisdiction to give them control
over their government. Recognizing these differences does not nean
that both groups might not gain from conbining these approaches in
Sone respects.

FEATURES OF A WESTERN GOVERNMENT | NCLUDI NG THE INUVIALUIT

The following outlines reflect alternate ways to inplenment the foregoing
principles. There may be other approaches, and features of these two
may be conbi ned.

a) Mdified W Approach

This approach would redistribute the powers proposed by the Inuvialuit
anong all three levels of governnent, and provide them with |egislative
power over |and use on Inuvialuit lands. It would have the follow ng
feat ures:

- strong community governnents with delegated |egislative
power s

- special Inuvialuit influence over central government
| egislation that would override |legislation passed
by Inuvialuit community governnents, or otherw se
affect Inuvialuit rights

— community governnent authority to delegate |egislative
powers to regional councils

— Inuvialuit or community government |egislative power
over |and use on Inuvialuit lands

- Inuvialuit, community governnment, or regional council
power to tax property and |icense businesses on Inuvialuit
| ands outside community boundaries
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- regional council power t0o impose administrative levies
on participating community governments

- turnover of funding and administrative authority to
the regional council for the delivery of central
government programs and services, and formula financing
for the regional council
redrawing of the WARM boundaries to include Fort McPherson,
Inuvik and Arctic Red River and surrounding lands.

Modified WARM Approach

This approachwoul d retain a regi onal government with |egislative
authority but nodify the WARM proposal t 0 protect non-Inuvialuit

interests and preserve a degree of control over and access to the
region by the central governnent. It would include the follow ng
feat ures.

- strong regional government with delegated |egislative
powers subject only to inconsistent central governnent
| egi slation

- Inuvialuit or regional governnment |egislative power
over |and use on Inuvialuit lands
taxation and business |icensing powers as in a)

— funding arrangenents and administrative authority as
in a)

- redrawi ng of the WARM boundaries to exclude Aklavik

- regional governnent |egislative power as follows
(depending on the subject, powers could be exercised
within community boundaries, on Inuvialuit lands,
onshore in the region, or throughout the region):

- gane nmanagenent
— regional enforcement of central government game
| aws
— regulation of harvesting of all populations of
wildlife whose range is contained within WARM

boundari es
- authority to set priorities for eligibility for
all licenses relating to the comercial use of

wildlife in the region

- education

— subject to general standards, curriculum devel oprent

- establishment of schools to grade 10

- power to inpose an education tax within commnity
boundari es

- all by-law making powers of Divisional School Boards
under the Education Odinance, as for example, the
power to prescribe learning materials

- police services
- establishment of a regional police force to carry
out central governnent policing responsibilities
such as those now carried out by the RCMF under
contract with the GNW
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-- establishnent of diversion programs and corrections
prograns and institutions

- enforcement of all by-laws and regulations respecting
WARM s | egislative authority

- econoni ¢ devel oprrent
- as proposed for WARM ie. governnment spending on
econom ¢ devel oprrent

- local government
- as proposed for WARM ie. coordination of comunity
government functions

SUMMARY

The WARM proposal is a nmodel for aboriginal self-government at the regional
level. Legislative authority within GNW jurisdiction relating to aboriginal
concerns would rest in a regional council. The regional council would govern
a region whose boundaries ensure aboriginal control while preserving the
principle of “one person, one vote". The regional council’s [aws would
supercede those of the central governnent unless disallowed by the Conmi ssioner.
The regional government woul d have an independent tax “base and the adminis-
trative capacity to deliver territorial and federal prograns and services

in the region.

The WCF approach to constitutional devel opment woul d address abori gi nal

sel f-government nainly at the community and central |evels of governnent.
Regi onal councils would not be constitutionally entrenched. They would

be permtted to evolve over tine according to the needs of the community
and central governments. Initially they would play a strong adnministrative
role simlar to that proposed for WARM but they would have no legislative
authority and no independent tax base. The WCF has not proposed independent
regi onal governnments at this point in time out of concern that to do so
mght restrict the chance for community and central |evels of government
to gain nore power and responsibility through the political devel oprent
process.

The WARM proposal and the WCF approach share-the conmon goal of protecting
aboriginal political rights within public government. The follow ng
principles are suggested for accommdating WARM in the west:

- the Inuvialuit are a distinct aboriginal people
all aboriginal peoples in the west have equal (but not
necessarily identical) political rights

- aboriginal peoples in the west wll have special influence
over the naeking of laws affecting aboriginal interests
the political rights of the Inuvialuit and Dene/Metis should
reinforce and not underm ne each other

- the interests of the Loucheux in the Mackenzie Delta and of
the residents of Inuvik should be protected

- within the present WARM boundaries, the relationship between
the comunity and regional |evels of governnent is solely an
Inuvialuit concern

- flexibility and conmpromise will be necessary



——

_"{9_

Two approaches consistent with these principles are proposed. O her
approaches might combine these two. The first would redistribute the powers
proposed ty the Inuvialuit between all three levels of government. The
second would retain a regional government with legislative authority, but
modify the WARM proposal to protect non-Inuvialuit interests and preserve

a degree of access to and control over the Beaufort Sea region by a

central governnent.

The main features of the nodified WCF approach would be as foll ows:

strong community governnents, with power to delegate |aw
maki ng authority to regional councils

- a degree of Inuvialuit control over central government
legislation affecting Inuvialuit interests

— Inuvialuit or community governnent |aw maki ng powers over
 and use on Inuvialuit |ands

- Inuvialuit control over the taxation of property on
Inuvialuit | ands
extensive funding and administrative powers for regional
councils

— inclusion of Fort MPherson, Inuvik and Arctic Red River on
the Western Arctic Region counci

The main features of the nodified WARM approach would be as follows:

— strong regional governnent with del egated |egislative powers
subject only to inconsistent central governnent |egislation

- Inuvialuit or regional governnent |aw maeking powers over |and
use on Inuvialuit |ands

— taxation powers, funding and administrative role as in the
WCF approach

- exclusion of Aklavik from WARM

- nodification to the legislative powers proposed for WARM
respecting education, game managenent and police services

Wat ever approach is adopted, the features of public government protecting
aboriginal rights would be constitutionally entrenched, and subject to
change only with the consent of the aboriginal people affected
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REG ONAL SELF- GOVERNMENT FOR THE INUPIAT OF ALASKA AND INUVIALUIT
OF THEN W T.: A COWAR SON OF THE ALASKA NORTH SLOPE BORCUGH AND

THE FROPOSED WESTERN ARCTI C REG ONAL MUNI Cl PALI TY

June 3, 1985

This paper is for discussion purposes only. None of the views expressed
herein knowingly represent the views of the WCF or any of its Members.
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| NTRODUCTI ON

This paper foll ows upon "Inuvialuit Sel f-Government in a Western
Territory”, a discussion of the prospects for accommdating Inuvialuit
sel f-governnent in the western N.W.T. Here, the Alaska North Sl ope
Bor ough (NSB) is conpared to the Western Arctic Regional Minicipality
(WARM) proposed by the Inuvialuit.

BACKGROUND

The Al aska North Sl ope Borough was established in 1972 and becane a
hone rule borough in 1974. |ts boundaries encompass about 90,000
square miles, including the cffshore to the three mile limit of state
jurisdiction. About 10,000 people live in the borough, roughly half
of whom are Inupiat. Many of the non~Inupiat inhabitants work at
Prudhoe Bay, the base for Beaufort Sea oil and gas activity.

The number of non-Inupiat people who qualify to vote under state law
is small enough that Inupiat comprise at least two thirds of the
electorate in the borough. Most Inupiat live in Barrow and the six
or seven small villages in the Borough.

There are 10 other regional - type governnents in Alaska, but none

are home rule boroughs. Some are borough governments with fewer powers
and resources than the North Slope Borough; npbst are expanded city
gcvernments enconpassing urban areas and exercising hcme rule borough
ard city council functions together in a united nunicipal governnent.

A map of the Alaska boroughs and unified nunicipal governments is
attached as Appendix A

The Inuvialuit of the eastern Beaufort Sea region proposed WARM in

1978 as part of their aboriginal clainms position, and continue to
propose this nodel of regional government in negotiations respecting
division of the N.W.T. WARMs boundaries would enconmpass approximately
115,0C0 square nmiles of land and water. The boundaries proposed for
WARM excl ude the Town of Inuvik, with the result that the resident
Inuvialuit popul ation of approximately 2,000 woul d make up about90%

of the population of WARM.

PURPCSE

The borough system was adopted in Al aska s constitution for reasons
having nothing to do with aboriginal rights. The framers of the state
constitution believed that the borough system was the nost efficient

and flexible way to provide local governnment in Alaska. In the urban
areas, borough governnments could perform most [ocal government functions
In the vast rural regions, borough governments coul d either adm nister
or govern their region, depending on their resource base and the wishes
of their residents. The “local governnment” section of the state
constitution describes the purpose of this system as follows:
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to provide for maximum local self-government with a minimum
oflocal governnent units, and to prevent duplication of tax-
levying jurisdictions(Article X, s.1) “

The result was a constitutional framework that permitted the establishment
of states within a state: "a hcme rule borough or city may exercise

all legislative powers not prohibited by law or by charter” (Article

X, s. 11). To further avoid duplication of governnent functions, the
state constitution pernmits the state to displace community governments
entirely with a single borough government. In fact, the state legislation
establishing boroughs in Alaska does limit the powers they may exercise
free of state interference, as well as the powers they may exercise

within community boundaries. (Appendix B to this paper ccntains a

list of the limited powers). However, the broad powers of a home

rule borough give it considerable control over the functions of government
that affect its residents most directly.

In 1972, just after the passage of the Alaska Native Claims Settlement
Act (1971), the strong Inupiat leadership in Barrow and other North
Slope communities seized on borough government as a vehicle for
aboriginal self-government. 0il and gas development in the region
threatened to destroy the Inupiat way of life, but it also provided

a tax base large enough to fund a regional. government committed to
sustaining that way of life and compensating for impacts detrimental
to it. The immediate goals were to bring schools and municipal
services to the communities in the region. The larger goals were to
protect Inupiat values in the face of massive industrial development.

Li ke the WARM proposal, the NSB is a nodel for aboriginal self-
goevernment at the regional level. The Inupiat have noreal i nfl uence
inthe state governnent, and community governnents other than Barrow
have 1little power in the borough. The NSB also resembles the WARM
proposal in that it is a strictly public government system - the Inupiat
have no special representation in the borough assembly and rely on the
ballot box for control. Recent increases in the non-Inupiat voting
population in the region are beginning to raise concern among Inupiat.
that they may lose control of the regional government in future. The
debate over whether aboriginal peoples are better off in a one or two
government system - a debate that is familiar to the Dene/Metis - is
vigorous among the Inupiat.

LEGQ SLATI VE POWERS

(a) Nature

The powers of the NSB aredefined broadly and may be exercised
without interference by the executive of the state government.

It is the state legislature which, in effect, may “disallow”

borough ordinances. State legislation can qualify borough ordinances
specifically (e.g. ratelimitson borough taxation) or suspend

a borough power completely. Industry demanded that the state
suspend the NSB's zoning and land use planning power when the
borough tabled its first draft comprehensive land use plan. Tn
practice this relationship has promoted a remarkable degree of
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cocperation between governments with frequently opposi ng i nterests.
The borough has been forced to accommpdate state concerns, yet

the bluntness of the state's instrunment of control has nade the
state hesitant to use it.

The relationship proposed for WARM and the Territorial government
resenbles this although it would be achieved by different means.
State legislation in Alaska nust “prohibit” the exercise of a
hone rul e borough power to disallowit: Territorial |egislation
need only be “inconsistent” with a WARM ordi nance to render the
ordi nance susceptible to disallowance. In rractise, the Al aska
courts appear to use a test quite simlar to that adopted by
Canadi an courts to resolve conflicts between central governnent”
| aws and the enactments of delegated authorities. Unlike the
state override, however, the territorial override in the WARM
model also requires an executive act - disallowance by the

Commi ssioner - in order to take effect. The rule comon to both
models is that unless the central |egislature acts, regional
government |aws stand.

Subj ect Matter

The paper entitled "Inuvialuit Sel f-Government in a Western
Territory’' noted in the introduction to this paper points out
difficulties in interpreting sone of the powers proposed for
WARM. In the followi ng conparison the interpretations suggested
in "Inuvialuit Sel f-Government in a Western Territory” are

fol | owed.

The legislative powers of the NSB are nore broadly defined than
those proposed for WARM  For exanple, the borough power over
education (AS 29.33.050) appears to be virtually independent of
state |aws, whereas WARM s proposed education power would resemble
that of a regional school board.

Under the state legislation which establishes home rule boroughs,.
there are three sources of borough authority. Home rule boroughs
automatically have authority to inpose taxes, operate a public
school system and plan for and zone land use. In addition, such
boroughs nmay exercise any city governnent power outside cities,
if the electors in the region vote for the borough to acquire it.
The electors cof the NSB have given it all such powers. Lastly,
cities may irrevocably transfer any of the power they exercise
within their boundaries to the borough. (Appendix Cto this
paper lists the powers of Al aska city governments.)

(i) Ganme Maragemert

The NSB has no | egislative authority overharvesting but
its planning and zoning authority enables it to protect
habitat for wildlife management purposes. The NSB has
established a regional advisory council to advise the
Alaska Game and Fish Board on wldlife issues.
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The WARM counci| would have broad regulatory authority over
non-aboriginal harvesters, and subject to their rights
under the Inuvialuit land clains agreement, Inuvialuit
harvesters

Educati on

As noted above, the NSB'S power over education appears to
be virtually independent of state laws. Borough ordinances
govern education, and a separately elected regional school
board operates the system WARMSs power in this area

would be primarily admnistrative. The WARM council itself
woul d act as the school board for the region.

Eccnomic Devel opnent

Wil e the NSB does not appear to have authority to direct
state, federal or borough spending on econonic ventures
per se, the full enploynent rate in the borough is due mainly

to the huge spending on public services undertaken by the
borough assenbly.

WARM would appear to have authority to set the priorities
for economic development funding allocated to the region
by the central level of government.

Local Government

The NSB government performs nost of the functions of |ocal
government in the region. The taxation, education, planning
and zoning powers of the borough were automatically taken
from existing municipal councils upon the establishment of
the borough. By decision of the electors, the NSB has also
taken from nunicipal councils in the region all of their
powers listed in Appendix C except the follow ng:

harbours, wharves and other marine facilities *
wat ercourse and flood control facilities
ceneteries

cold storage plants
community centres
recreation facilities
fire protection
consunmer protection
par ki ng

The WARM council would not displace community governments
or directly intervene in the exercise of their powers. Its
role would be to coordinate their activities. Indirectly
however, WARM would likely have consi derable influence over
comunity government activities through its adnministrative
control of central governnent programs and funds
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Pol i ce Services

The NSB police force enforces NSB and community governnment
ordi nances and by-laws. The NSB does not appear to have
authority over corrections prograns.

WARM's police force would enforce all laws in the region,
and with the agreenent of other levels of government, the
WARM council could devel op and administer corrections
prograns in the region.

Taxation and Business Licensing

Prudhoe Bay oil and gas devel opnent is the nain source

of revenue both for the state governnent of Al aska and the
NSB. As owner of the land and sea bed to the 3milelimt,
the state takes the bulk of its revenues fromthis region
inthe formof royalties. As well, the state reserves

to itself 90 percent of the property tax base on devel opnent
in the region, which has a current assessnent val ue of
approximately $12 billion U S. State legislation tightly
controls the levels of use and property tax inposed by the
NSB. Nevertheless, the tax base left to the NSB has mde
it extrenely wealthy, far wealthier than any other rural
region of Alaska. NSB expenditures in 1982 amounted to
approximately $90nmillion U S.

The NSB nay al so inpose sales tax. Al taxes collected
within city boundaries nust be fully returned to the city.

When the borough first inposed taxes on the oil and gas
companies in the region, the conpanies challenged the borough’s
taxation authority in court and lost. The state has since
imposed rate limts on borough taxes, but the limts are
generous. They do not achieve the state's desire to spread
the tax revenues from Prudhoe Bay throughout the unorgani zed
regions in Al aska. .

It is not clear whether WARM s real property taxation power
woul d extend offshore or within community government
boundaries. The WARM proposal |eaves sales tax in the

hands of the territorial government. Like the NSB's taxation
powers, the proposal to give WARM the power to tax real
property in the Canadian Beaufort Sea appears designed to
give the regional government a large neasure of autonony

in the financial as well as the |egislative sphere.

Zoning and Land Use Control

The NSB's | and use plan has been referred to as “the nost
conprehensi ve aboriginal planning and managenent schene
in the word” (Jull, February 15, 1985). The borough
encountered strong opposition from industry in the early
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stages of devel opnent of the plan and zoning |aws. Two
or three versions were shelved out of concern that they
woul d be vetoed by the state government, before a compre-
hensive plan and zoning |laws were enacted in early 1983

The North Slope conprehensive plan nakes subsistence |and

use the priority use in the region. 145 acconmmodate the
ccrpeting interests of subsistence users and the oil and

gas industry, a unique permtting system has been introduced
under the zoning laws. No uses are prohibited in any zone.
I'nstead, principles prohibiting or guarding against the
impacts of various uses apply.  porough decision makers

have consi derabl e discretion whether To approve or di sapprove
a project, The plan and zoning laws do not displace

federal and state laws governing devel opnent in the region
but they add a third set of standards that nust be satisfied

before devel opnent can proceed.

Industry alleged early in the devel opment of these |aws
that they were beyond the borough’s authority, but the
enacted versions have not been tested in court to date

In rractise, NSB standards are being incorporated into the
state and federal |and use regimes. Wien this process is

conpl ete, consistency between jurisdictions will “be ensured
and the legislative basis for NSB standards will be secure

The WARM proposal does not include specific powers over

land use planning and zoning.  powever. as these powers
are generally considered to be nunicipal powers, Pt appears

likely that the WARM council eventually would propose the
del egation of these powers to WARM

Heal th Services

Ceneral authority over health services and hospital facilities
is one of the powers assumed by the NSB through a decision
of its electors

The Inuvialuit have identified health services as an area
of authority for which WARM nay negotiate with the federa

government in the future.

Future Powers

Like the WARM proposal, |egjs|ation establishing home rule
boroughs in Al aska empowers them to take on further powers
of the state or federal government by agreenent.

ADM NI STRATI VE ROLE

The NSB adnministers prograns in the areas of its legislative authority.

Wth its large tax base, {npe NSB has been able to inplement anbitious
capital projects and education and cul tural prograns. The NSB dces
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not have express authority to admnister state and federal prograns,
although it may do so by agreenment with either governmnent.

Wil e operating within a narrower scope of legislative authority>

the WARM conncil's administrative role would resenble that of the

NSB.  WARM woul d have the capacity to enter into agreements to adm nister
territorial and federal prograns at the regional |evel.

6. CONSTI TUTI ONAL  STATUS

8.

The Alaska state constitution enpowers the state legislature to establish
and abolish borough governments, expand or decrease their powers, and
prohibit the exercise of any of their powers in whole or in part.

Wi | e the Inuvialuit have proposed that WARM be established under
territorial legislation and subject to simlar control by the central
governnent’s legislature, their long term objective appears to be the
constitutional entrenchment of the structure and powers of WARM
After such entrenchnent, the WARM constitution could not be changed
W t hout Inuvialuit consent, though WARM ordi nances woul d al ways be
subject to disallowance if inconsistent with territorial |egislation.

RELATI ONSH P TO COMMUNI TY GOVERNMENT

With the exception of the Barrow Gty Council, comunity governments

were not well established in the North Sl ope when borough government

was introduced. Wth the introduction of the honme rule borough governnent,
the Barrow council is likely to be the only comunity governnent that

wi Il continue to exercisesi gnificant power in the region. Further,

there is no ward system in place for borough governnment elections,

with the result that many of the snall villages in the region go
practically unrepresented on the borough council.

Al t hough the WARM council woul d not displace community governments, *
its relationship to them resembles that of the NSB in other respects.
Wil e everycommunity in WARM i s guaranteed a seat on the WARM council,
councillors are elected generally, and comrunity councils thensel ves
are not guaranteed representation in the regional governnent. Like
the NSB, the WARM council woul d have a greatdeal of influence over

the spending of governnment funds in communities.

CONCLUSI ON

In the North Slope Borough and proposed Western Arctic Regional

Muni ci pality, aboriginal peoples have adapted a public, regional form
of government to serve the goal of aboriginal self-government. Each
nodel provides an exceptional degree of autonomy to a regional government
exerci sing del egated powers. The NSB virtually displaces Iocal
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governments and exercises education and |and nanagement powers al nost
i ndependently of the state government. WARM would play a largely
admnistrative role in local governnent and education but would have
greater independence from central government than that of the NSB
in the areas of econonmic devel opnent, gane managenent and tolice
servi ces.

Anal ysts say that the success of the NSB to date is due more to
extraordi nary |eadership and a huge resource base than to the structure
and powers of the borough government. (Jull, McBeath). In 1985

it seems unlikely that the Canadian Beaufort Sea devel opnent which
woul d serve as the tax base for WARM will sone day reach the scale
of Prudhoe Bay devel opment. WARM night be expected to rely nore
heavily on program ard fundi ng agreements with the other levels of
governnent than has the NSB. In any event, the structure and powers
proposed for WARM appear designed to give the Inuvialuit a degree

of autonomy and self-sufficiency sinmilar to that of the Al askan

I nupi at should the opportunity arise.
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APPENDI X A

FIGURE 3-1 ALASKA BOROUGHS
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APPENDI X B

Sec. 29.13.100. Limtation of hone rule powers. Only the following provisions
of this title apply to home rule municipalities as prohibitions on acting

otherwise

than as provided. They supersede existing and prohibit future

home rule enactments that provide otherwise:

(1)
(2)
(3)

(%)

AS 29.13.080 (charter amendment)

AS 29.18.140 (borough transition)

AS 29.23.021 (borough assembly composition and apportionment),
and AS 29.23.040 - 29.23.050 (borough assembly members)

AS 29.23.250(a) (election and term of mayor)

(5) AS 29.23.5L40 (prohibitions respecting appointment and removal
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of personnel)

AS 29.23.560 (nuni ci pal reports)

AS 29.23.580 (neetings public)

AS 29.28 .0LO, 29.28.020(b) - 29.28.030 (nunicipal elections)
AS 29.28.130 - 29.28.250 (recall)

AS 29.33.010(b) (areaw de borough powers)

AS 29.33.290(c) (acquisition of additional areaw de powers)

AS 29.43.020 - 29.43.040 (powers of cities outside boroughs)
AS 29.48.033 (garbage and solid waste services)

AS 29.48.035(v) (effect of areawi de exercise of borough power)
AS 29.48.035(c) (borough building code jurisdiction within cities)
AS 29.48.037 (extraterritorial jurisdiction)

AS 29.48.040 - 29.48.100 (utilities)

AS 29.48.180 (codification)

) (Repealed, § 8 ch 147 SLA 1972. )

AS 29.48.210 (expenditure of borough revenue)

AS 29.48.220 (post audit)

AS 29.53.010 - 29.53.400 (borough and city property taxes)
AS 29.53.415(d) (interest on sales tax)

AS 29.58.180(b) (security for bonds)

AS 29.58.315 (bond attorneys, bond and financial consultants)
AS29. 68. 01O (annexation and excl usion)

AS 29.68.030 - 29.68.110 (nerger and consolidation)

AS 29.68.500 -29.68.580 (dissolution)

AS 29.73.020 (eninent donain)

AS 29.73.030 (adverse possession)

AS 29.73.040 (taxation of nunicipalities)

AS 29.73.050 (nunicipal name changes)

AS 29.23.555 (conflict of interest)

AS 29.33.050, AS 29.41.010(a), AS 14.12.020(a) (responsibility

for education on nilitary reservations)

AS 29.58.345 - 29.58.350 (bonded debt for school construction)
AS 29.63.065 (exenption from special assessnent)

AS 29.33.090(d) (zoning of state land for homesite entry)

AS 29.48.130(a)(12) (nunicipal exenption on contractor bond
requirements )

AS 29.33.150(b) (applicability of local platting regulations to
state land in a nunicipality)

AS 29.23.060(c) (expulsion of borough assenblyman)

AS 29.23.130(f) (removal of borough mayor from office)

AS 29.23,210(b) (expulsion of city councilnman from office)

AS 29.23.255 (renmoval of mayor from office)

AS 29.28.050(f) (expulsion, removal from office)

AS 29.73.070 (taxpayer notice)

AS 29.88.010 - 29.88.045 (municipal tax resource equalization
assi st ance)

AS 29.89.010 - 29.89.100 (state aid for niscellaneous nunicipal
services) (§ 2 ch 118 SLA 1972; am §§ 2.8 ch 147 SLA 1972; am
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APPENDI X C

Sec. 29.48.030. Municipal facilities and services. (a) ‘mnicipality may
exercise the powers necessary to provide the following public facilities
and services:

(1) streets and sidewal ks;

(2) sewers and sewage treatnment facilities;

(3) harbors, wharves, and other marine facilities;
(4) watercourse and flood control facilities:

(5) health services and hospital facilities;

(6) ceneteries;

(7) police protection and jail facilities;

(8) cold storage plants;

(9) tel ephone systens;

(10) light, power and heat;

(11) water;

(12) transportation systens;

(13) community centers;

(1) libraries, visual or performng arts centers, or nuseuns;

(15) recreation facilities;

(16) airport and aviation facilities;

(17) garbage and solid-waste collection and disposal service and
facilities subject to AS 29.48.033;

(18) fire protection service and facilities, not in conflict with
AS 18.70.075,but not limted to AS 18.70.075;

(19) parking and parking facilities;

(20) housing and urban renewal , rehabilitation and devel oprrent

(21) preservation, mintenance and protection of historic sites,
bui | di ngs and nonunents;

(22) consuner protection;

(23) emergency nedical services and facilities.
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1. | NTRODUCTI ON

This paper follows upon "Inuvialuit Sel f-CGovernnment in a Western
Territory”, a discussion of the prospects for accommmdating Inuvialuit
1 sel f-government in the western N.W.T. Here, the Kativik Regional
Gover nnent (KRG) established in Northern Quebec under the Janes Bay
N land clains agreenent is conpared to the Western Arctic Regional
Muni ci pality (WARM proposed by the Inuvialuit in the Beaufort Sea
regi on.

2. BACKGROUND

The jurisdiction of the KRG enconpasses approxi mately 190,000 square
mles of Northern Quebec. The 5000 Inuit living in fifteen communities
in the region make up nmore than 80% of its population. The Janes

Bay Hydro project is the sole form of |arge-scale industrial devel opment
inthe region. The other native parties to the Janes Bay Agreenent

are the Cree and Naskapi who live to the south and east of the Quebec
Inuit. The institutions of Cree and Naskapi | ocal and regional
government established under the James Bay Agreement are not discussed
inthis paper. A map of the area of Kativik jurisdiction and the

other areas subject to the Janes Bay Agreenent is attached as Appendix 1.

The jurisdiction proposed for WARM covers approxinately 115,000 square
mles of the sea and land in the Beaufort Sea region of the Northwest
Territories. Two thousand Inuvialuit make up at |east 90% of the
popul ation of the 5 comunities in the region, whose boundaries are
drawn to exclude the town of Inuvik and its approximtely 1500 non-
Inuvialuit residents.

3. PURPGSE

The Janes Bay Agreement was negotiated between 1974 and 1976, before
the government of Canada had endorsed the concept of aboriginal self-
governnent . The Northern Quebec Inuit demanded that negotiations of

regi onal governnment institutions ‘be based on the principle of regional
aut onony, but governnent did not fully accept the principle. The

result is an institution which is partly autononous and rartly a

means of involving the Inuit in the regional adninistration of provincial
government laws and prograns. In his presentation of the agreenent

to the province’s Standing Conmittee on Legislation, the negotiator

for the province of Quebec characterized the KRG as an “adninistration .

a novel instrument suited to the conditions of the region . . . through
(which) 13 municipalities will answer to the Mnistry (of Minicipal
Affairs). Speaking to the Quebec Legislative Assenbly in 1983,

several Northern Quebec Inuit | eaders expressed satisfaction with
certain powers of the KRG in areas such as education. At the sanme
time, however, the leaders argued that the funding and powers of the

KRG nust be increased. “As it is now perceived”, explained Mrk

CGordon, Vice-President of the Kativik Corporation, “(the KRG is

merely an administrative link between us and the bureaucracy in the South.”

!
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In the years since 1976, i nadequate funding of the KRG has rendered

it ineffective as a decision maker of any kind. No legislation has
been enacted. The Makivik Corporation, a not-for-profit corporation
created for economic development purposes under the Janmes Bay Agreenent,
has stepped in to act as the prinmary Inuit political institution in

the region. The Northern Quebec Inuit are currently review ng the
legislation creating the KRGwith a viewto transform ng the insti-
tution into a stronger vehicle for self-governnment. Wth encouragenment
fromthe Prenier who in 1983 endorsed the principle of regional
autonony for the Northern Quebec Inuit, the Northern Quebec Inuit Association
is working on a specific proposal for realizing aboriginal self-

gover nnent . The proposal has not been tabled, but it appears likely
that a public regional governnment will remain the principal institution,
with greater powers than those of the KRG a larger and nore flexible
budget, and possibly a right to share in provincial revenues from
hydro—electric devel opnent in the region. Aswell, the Inuit have
proposed that electoral boundaries in the province be redrawn to
effectively guarantee the Cree and Inuit one seat in the provincial
Legislative Assenbly.

Gven the inactivity of the KRG it can only be conpared to the
WARM proposal as another theoretical nodel of regional governnment.
That is the approach taken in this paper.

Li ke the WARM proposal, the constitution of the KRG preserves the
principle of “one person, one vote”. Through their relative strength
of numbers, Inuit residents in the region hold a secure bal ance of power
within the KRG  The scope of |egislative power of the KRG resenbles
that of WARM with the exception that the KRG is delegated |and use

and zoning authority not yet available to a delegate of the Governnent
of the NWI.  In exercising its authority, however, the KRG is subject
to broad powers of approval and disallowance exercised by provincial
Mnisters. Wth respect to the exercise of its powers, WARM is
relatively free of ties to its parent government.

LEG SLATI VE POAERS

(a) Nature

Legislation of the KRG that applies wthin nunicipal boundaries
(ordi nances) stands unless disallowed for any reason by the
provincial cabinet within 90 days. KRG by-laws, which apply
outside nunicipal boundaries, have no effect unless approved by
the provincial Mnister responsible. KRG by-laws governing
harvesting practices on Inuit | ands are an exception - these
stand unless disallowed by the Mnister within 90 days.

It appears clear that the Mnister cannot initiate a decision or
substitute his own for that of the KRG with respect to a matter
within the KRG's conpet ence. It is less clear whether the provincial
Assenbly can do what the M nister cannot, bypassinglegislation

i nconsistent with KRG enactnents. The section in the James Bay
Agreenent prohibiting changes to the constitution of the KRG
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without native consent woul d appear to guard agai nst such
measures, but it mght be argued that this provision does not
extend to inconsistent legislation in a particular instance.

Ordinances of WARM stand unless they are inconsistent with
territorial legislation and are disallowed by the Conmi ssioner.
In this respect it is fair to say that WARM woul d be considerably
more independent of the central level of governnent than is

the KRG

In the followi ng section the legislative powers of the KRG are
compared to those proposed for WARM

(b) Subject Matter

The paper entitled "Inuvialuit Sel f-Governnent in a \Western
Territory” noted in the introduction to this paper points out
difficulties in interpreting some of the powers proposed for WARM
In the follow ng conparison the interpretations suggested in
"Inuvialuit Sel f-Governnment in a Western Territory” are followed.

(i) Gane Managenent

After consulting with the joint Wldlife Managenent Committee
set up under the Janes Bay Agreenent, the KRG nay pass
by-laws to regul ate Inuit and non-Inuit nethods, |ocations,
and seasons etc. of harvesting on |ands on which the Inuit
have the exclusive right to harvest (20% of the lands in
the region). Further, nunicipal corporations may delegate
to the KRG powers to set local quotas, to protect the
health of wldlife populations, to designate species
requiring protection, to identify the neasures necessary
for protection, and to regulate the conduct of wildlife
research, so long as these by-laws are nmore restrictive
than provincial and federal |aws.

The KRG al so administers the Inuit harvesters security
program set up under the Agreenent.

In conparison, the regulatory powers of WARM over wildlife
managenent would extend throughout the settlenent area,
and woul d leave regulation of the exercise of aboriginal
harvesting rights to | ocal Inuvialuit committees.

(ii) Education

Under the Janes Bay Agreenent, Inuit involvenent in education
is provided through a regional school board. The KRG may
appoint 1 representative to the board and its executive
committee. QG her board nmenbers are selected by nunicipal
councils in the region. Subject to the provincial Mnister’'s
powers of disallowance, the Kativik School Board may make
ordinances to develop curriculum select course materials

and establish teaching progranms within standards set by
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provincial law. The Kativik School Board is in operation,
but Inuit leaders say that funding shortages have prevented
the Board from taking the initiatives necessary to establish
suitable Inuit programming.

Under the WARM nodel, the regional government itself would
have at least the authority held by the Kativik School
Board. It is not clear to what extent WARM s education
standards woul d be subject to territorial laws. The WARM
council would also have authority to establish schools.

Econom ¢ Devel opnent

The KRG has little control over its own spending priorities
and no distinct authority over econom c devel opment per se.
The federal and provincial governments, however, are required
under the James Bay Agreement to devolve as nuch admnistrative
control as possible over their Inuit econom c devel opnent
prograns to the KRG and nunicipal councils. The KRG
formal |y advises both governnents on neasures to involve

the Inuit in ' natural resource devel opnent and rel ated

Inuit staffing and training. In particular, the KRG

advi ses on governnent assistance to Inuit enterpreneurs

wi shing to becone involved in mneral exploration and
prospecting. The KRG is also guaranteed involvement in
government studies of the transportation infrastructure
necessary for econonic devel opment in the region.

WARM woul d have direct authority to plan for and engage

in project developnment and to provide for training opportunities,
incentive programs and other support neasures for economc

devel opment in the region.

Local Governnent

The KRG role goes beyond co-ordination of |ocal government
activities to advising on the conduct of elections,
conciliating disputes over contested elections, violation of
comunity by-laws, and the validity of such by-laws, and
advising on community budgets. The KRG may nmake comunity
council decisions where a majority of council nembers are
inaconflict of interest. Comunity governnents may del egate
admnistrative authority over local matters to the KRG

The KRG is enpowered to make ordinances applicable within
comuni ty governnent boundaries, for mninmm standards
respecting public hygiene, water pollution, sewerage,

bui | dings, road construction, public transportation and
communi cations. The KRG has joint authority with community
governments to allocate the nunber of housing units available
from the provincial government, within the region.

The WARM counci| would promote the concerns of comunity
governnents, mediate their relationship with other levels

of government, and co-ordinate their activities in relation

to nunicipal services and the other areas of WARM jurisdiction.
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It is not clear to what extent WARM’s “coordinating”
function would involve administrative control over loca
government programs and services with respect to community
government legislation. WARM would not have authority

to intervene in community government decisions: in this
sense the direct link that now exists between conmunity
government and the Territorial Mnister would remain intact.

Pol i ce Services

The authority of the KRG's police force would be limted
to enforcement of comunity by-laws and regional governnent
by-l aws and ordinances. The KRG would also advise the

provincial government on staffing, training and prograns
related to corrections and court services.

WARM s authority would appear to include power to establish
a police force to enforce all laws in the region, and, if
the other levels of government agree, to administer certain
corrections prograns.

(vi) Real Property Taxation and Business Licensing

(vii)

The KRG s taxation and business |icensing powers apply

only outside municipal boundaries and do not extend offshore.
The tax base of the KRG is not |arge enough to finance the
preparation of an assessment role, and its taxation power
has not yet been exercised.

WARM s taxing and |icensing powers would be simlar to

those of the KRG although it is not clear whether WARM s
authority would apply to the offshore or wthin nunicipal
boundaries. The Inuvialuit appear to assume that WARM S

tax base will be large enough to fund a sizeable portion
of WARM s budget.

Zoni ng and Land Use Control *

The KRG holds a distinct set of powers over |and use by
virtue of its status as a nunicipal corporation for |ands
in the region outside community boundaries. By-laws
exercising these powers nust be approved by the provincial
Mnister responsible in order to have effect. Al though
the scope of these powers falls short of the scope of the
federal governnent’s land use authority over federal Crown
| ands, by-laws approved by the provincial Mnister would
have a significant neasure of influence over land use in
the region. The subject matter of this authority is as
foll ows:

public security, including public safety standards and
control of blasting and firearns

- public health and hygi ene, including control of water

pollution and waste disposal, and control of snoke, gas
and other effluents
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— land use planning, zoning and subdivision control
(plans and zoning by-laws are binding on developers)

- traffic and transportation - regulation of the transpor-
tation of noxious or dangerous substances, and harbours.

The KRG is also involved in advising the provincial and
federal governments in matters relating to environnental
protection and |and devel opnent, through five other insti-
tutions set up under 1ne James Bay Agreenent, as follows:

1) An environmental quality commission advises the Deputy
M nister of Environnment for Quebec on approval of
devel opment projects in the region. Four of its 9
menbers are KRG appointees, of which 2 nust be resident
Inuit.

2) Twof the 4 nmenbers of the screening committee which
recommends to the Federal Mnister of Environnent whether
devel opers should submit inpact statenments, are KRG
appoi nt ees.

3) Two of the 5 menbers of the review panel which reconmends
to the federal Mnister whether a project should proceed
are KRG appoi ntees, who nust be native people or repre-
sentatives of native people.

4)  An environmental advisory conmittee advises all levels
of governnent in the region on all of their laws and
regulations relating to environmental protection and
sccio~economic inpact. Three of this committee’'s 9
menbers are KRG appoi nt ees

5 The KRG is also guaranteed involvenment in a regiona
devel opment council set up to advise the provincial
government on devel opnent in the region.

Legi sl ative power over zoning and land use control has not

been proposed specifically for WARM probably because the
Government of the NWI does not yet possess this authority
itself. Zonimg and | and use authority is generally considered
to be a municipal power and nay be negotiated for WARM in

the future. As yet, no formal relationship has been

proposed between WARM ard the regional institutions set up
under the Inuvialuit land claims agreenent to advi se government
on land use planning and environmental screening and review

(viii) Health and Social Services

The KRG acts as health and social services council in the
region. The council has general authority to pronote public
health in the region, and to regulate and supervise the

el ection of nenbers to the boards of other health and socia
services establishments in the region. The KRG may appoint 1
menber each to the boards of such establishments
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The Inuvialuit have identified health services as an area
of authority for which WARM may negotiate with the federal
government in the future.

5. ADM N STRATIVE ROLE

A major part of the KRG's by-law and ordi nance - making authority

invol ves administrative and program functions. This is so in the case
of the KRG role in economc devel opnment, local governnent, and health
and social services, and of the Kativik School Board's role in education.
In these areas, the KRG -has various degrees of control over the
delivery of provincial and federal government programs and services

in the region.

Wiile WARM s authority would be mainly administrative in the areas of

| ocal government and education, its legislative authority exceeds that
of the KRG with respect to game nmanagenent, police services and econonic
devel opnent.

6. RELATI ONSHI P TO COVMUNI TY GOVERNMENTS

The KRG council is nmade up of 1 councillor from each of the nunicipal
councils in the region. WARM councillors would be elected directly
in communities.

The KRG would nonitor community governnent procedures and establish

m ni num standards for comunity government by-laws. The KRG's direct
invol venent in comunity government nmatters appears designed to ensure
that municipal councils in the region operate according to common
standards acceptable to the provincial governnent.

Like the KRG the WARM council woul d co-ordinate conmunity government
functions, but the WARM council would not be directly involved in
conmuni ty government decision-making. WARM woul d have considerabl e
influence over the availability of central government progranms and
funding to communities, but would not play a role in the community
government |egislative process. Power to approve of disallow nunicipal
by-laws would remain in the Territorial executive. Current |legislation
governing nunicipalities in the NW does not inpose mninmm standards

on comunity government |egislation of the kind envisaged in the

James Bay Agreenent.

7. CONSTI TUTI ONAL STATUS

Al'though its ordinances and by-laws are subject to review by the

provincial Mnister, the structure and powers of the KRG are constitutionally
entrenched and can net be changed without the consent of the James Bay

Inuit. This is the conbined effect of the James Bay Agreenent, section
13.0.3, which prohibits changes to the KRG without native consent, and
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section 35 of the Constitution Act, which recognizes and affirms treaty
rights, including rights contained in modern land claims agreements.
Given that delegated powers are generally subject to inconsistent
legislation of the parent authority, there is some question whether
these provisions fully protect the Inuit against erosion of KRG
authority by inconsistent provincial legislation.

The WARM proposal is currently in the formof a draft ordinance of

the N.W.T. Legislative Assenbly, but it appears to be the intention

of the Inuvialuit that the structure and powers of WARM will be
constitutionally entrenched and not subject to change w thout Inuvialuit
consent. The Conmi ssioner would retain the authority to disallow

WARM ordi nances if they were inconsistent with Territorial ordinances.
The Inuvialuit probably assume that the Territorial Assenmbly could not
apply inconsistent legislation to them which effectively underm nes

the authority held by WARM at the time its powers were constitutionally
entrenched.

CONCLUSI ON

The Kativik Regional Council appears to have been conceived as a
municipal government responsible for the administration of a vast

regi on outside community governnent boundaries, and for the supervision
of comunity government proceedings. In this respect the KRG was
designed as an extension of provincial government authority as much

as a form of aboriginal government. The extension of standard

muni ci pal zoning and land use powers to a regional governnent such as
the KRG has interesting inplications, including the potential (realized
in the case of the Alaska North Slope Borough) to establish priorities
for the use of critical resources that reflect regional values first.
Unfortunately, inadequate funding and the absense of a substantial

tax base have rendered the KRG ineffective, and the Inuit of Northern
Quebec continue to seek a form of regional government that will serve
their needs and aspirations. The frustrations of the Northern Quebec
Inuit underline the inmportance of resources and related issues such *
as land ownership, taxation authority, cost-sharing, revenue-sharing,
and budget control, to the successful functioning of regional governnent.

Whil e the Inuit of Northern Quebec are conscious of the need to be
represented in their provincial Assenbly, their relatively tiny

popul ation has lead them naturally to adopt regional autonony as the
basis for self-government. In contrast, the Inuvialuit enjoy a
relatively large share of the voting population in the western NAT

and share commn interests with the larger Dene/Metis population in

the territory. Central government reform would appear to be a realistic
alternative to regional autonomy as a means of Inuvialuit self-governnent.
In the WARM proposal, the Inuvialuit have clearly opted for the regional
approach. \While WARM woul d exercise a range of powers simlar to

those of the KRG WARM woul d have considerably greater freedom from
central governnent supervision in the exercise of its powers.
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| NTRCDUCTI ON

I ncl uded anong the objectives of aboriginal people are a means for
self determnation and control over land and activities on land. The
activities on land include essential hunting, trapping, fishing and
gathering activities and the nore mobdern activities of oil and gas
exploration and devel opnent.

The Federal Government has to date retained control over land and
activities on land by virtue of being the principle |and owner and by
not being subject to Territorial legislation. Wth the constitutional
devel opment now underway in the North and land clainms settlenents under
di scussion, various models for control over land and activities on |and
are under consideration.

Thi s paper exam nes how the traditional municipal form of government
can contribute to self-determnation and local control over land and
activities, and in what ways it falls short.

This paper also addresses kow a ‘municipal’ level of government
can relate to other levels of government and will discuss some potenti al
advant ages and di sadvantages to the ‘municipal’ approach.

Parts 1 to 3 of the paper give a brief overview of the “usual”
nuni ci pal governnment, and its powers, particularly with respect to land.

Part 4 of the paper discusses various potential nodels for aboriginal
government and the issues that arise when aboriginal government or aboriginal
corporations interface with Federal, Territorial and other Minici pal
governments.

Throughout this paper references are made to an “aboriginal governnment”
and “aboriginal corporation”.

The term “aboriginal government” is intended to convey the concept
of a form of government run by and for aboriginal people.

The term “aboriginal corporation” is used to denote a corporation
controlled by and operated for aboriginal people.

The concepts of “aboriginal governnent” and “aboriginal corporations”
are taken largely from Steve lveson's paper entitled “Several Ways to
Interface Aboriginal Self Government with Public Government in the Western
Northwest Territories” (Miy 1985).



- 110 -

PART 1

BACKGROUNRD

(a) History

The origin of the municipal form of government can be traced to Roman
law. It was initially developed in England largely for the benefit of
weal thy land owners and later for the purpose of establishing an entity
to admnister local affairs. Local government was ultimately achieved
by the election of local councils elected by and from the residents of
the nunicipality at |arge.

Muni ci pal government was introduced in Canada in the mddle of the
19th century. The first real “Minicipal Act” was passed in 1849.

Muni ci pal corporations were first established, both in England and
in Canada, by a grant of “Letters Patent” (a form of Royal Charter).
The grant of a charter established a separate |legal entity which could
sue, make contracts and generally do nmpbst things that a corporation could
do. Some of the older Canadian cities originally received their charters
fromthe Crown. Ohers were established or continued as a result of
| egislation specifically establishing and regulating their affairs (e.g.
the City of Vancouver; City of Lloydminster) but these are now exceptions
to the general trend.

More comonly sonme form of “Minicipal Government” Act is passed under
whi ch new muni ci pal governments are established and as a result of which
t he muni ci pal government ottains power to pass by-laws and govern the
muni ci pality. The Act also regulates and limts the natters in which a
muni ci pal government can becone invol ved.

(b) Authority to Make Law About Munici pal Governnent

In the Provinces, the authority of Provincial Legislatures to make
| aws respecting nunicipal governnents is based on section 92 of the
Constitution Act, 1867 which reads in part:

92. In each Province the Legislature may exclusively make laws in
relation to matters comng within the classes of subject next herein-
after enunerated; that is to say, -

8. Minicipal Institutions in the Province.
9. Srop, Sal oon, Tavern, Auctioneer and other licences in order

to rai se revenues for Provincial, Local, or Minicipal
pur poses.
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13.  Property and civil rights in the Province.

15. The Inposition of Punishnent by Fine, Penalty, or |nprisonnent
for enforcing any Law of the Province nade in relation to
any Matters conming within any of the Casses of Subject
enunerated in this Section.

16. Cenerally all Mutters of a merely local or private nature
in the Province.

These provisions form the legislative authority for Provincial
Legislatures to nake |aw about nunicipal governnents.

In the Northwest Territories, using its authority to nmake provision
for the administration, peace, order and good government or “any territory
not for the time being included in any Province” (Constitutional Act, 1871),
34-35 Vict., c¢c. 28 (UK), the Parliament of Canada enpowered the Conmi ssioner
of the Northwest Territories, acting by and with the advice and consent of
the Council of the Territories (the Legislative Assenbly), as follows:

13.  The Commissioner in Council may, subject to this Act and any

other Act of the Parlianent of Canada, make ordinances for the government
of the Northwest Territories in relation to the follow ng classes of
subjects, nanely:

(a) direct taxation within the Territories in order to raise
a revenue for territorial, municipal or l|ocal purposes;

(b) nunicipal institutions in the Territories, including local
admnistrative districts, school districts, local inprovenent

districts and irrigation districts;

(e) the licensing of any business, trade, calling, industry,
employment or occupation in order to raise a revenue for
territorial, municipal or local purposes;

(h) property and civil rights in the Territories;

(x) generally, all matters of a nerely local or private nature
in the Territories;

(y) the inposition of fines, penalties, inprisonment or other

puni shments in respect of-the violation of the provisions
of any ordinance;

(Section 13 of the Northwest Territories Act)

These provisions formthe | egislative authority for the Territorial
Legi sl ative Assenbly to enact the Municipal Act, the Planning Act and
generally regulate the activities of municipal governments in the Northwest
Territories .
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PART 2
LIMTS on MUNI G PAL PONERS

(a) Ceneral

The establishment of a nunicipal corporation does not of itself give
the corporation any powers except those conferred by section 14 of the
Interpretation Act, which applies to all corporations established by an

Act or regulation in the Northwest Territories. Section 14 of the Interpre-
tation Act reads:

14. Wrds in an enactnment making a nunber of persons a corporation

(a) vest in the corporation power to sue and be sued, to contract
and be contracted with by its corporate nane, to have a
comon seal and to alter or change it at pleasure, to have
perpetual succession, to acquire and hold personal property
or moveables for the purposes for which the corporation is
constituted and to alienate the same at pleasure;

(b) vest in a majority of the menbers of the corporation the
power to bind the others by their acts; and

(c) exenpt from personal liability for its debts, obligations
or acts such individual nenbers of the corporation as do
not contravene the provisions of the enactment incorporating
t hem

A munici pal government is distinguished from other corporations
because the nunicipal government can make law, in the form of by-Iaws,
contravention of which can result in a fine or inprisonment. Subject to
some exceptions, nunicipal by-laws are binding on land in the nunicipality
and persons inhabiting or wthin nunicipal boundaries, and can be enforced>
through the courts.

The real authority of a municipal governnent and the linmit on that
authority is determned by looking at the legislation under which it is
establ i shed orunder which it exercises its authority.

In the Provinces the range of nunicipal power is considerable. Sonme
muni ci pal governnents adm nister social prograns, have joint jurisdiction
with an education authority, own their own utility systens, operate gas
wel | s and have extensive powers over |and, planning and devel opnent in
addition to the nore traditional responsibility over garbage collection,
sewage disposal and some health matters.

CGeneral |y speaking municipal governnents have the power to own |and
and to acquire and dispose of it for nunicipal purposes. Control over the
use and devel opnent of land in the nunicipality is comonly exercised
t hrough |l and use or zoning by-laws and represents a significant power over
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the rights of individuals in respect of their own land. Use of the
pl anni ng power can guide or prohibit certain kinds of land use or
devel opment as the nmunicipal governnent w shes.

It is also comon for municipal governments to be given the right
to tax property and govern business licensing in the mnunicipality.

Wiile it is true that nunicipal governments often have a wide range
of by-law making powers, it is inportant to remenber that a municipal
government can only do those things that legislation says it can do.

Some of the challenges in the North include “oil and gas devel opnent;
mning; tinmber; tourism rights of way; wldlife; environmental protection;
agriculture” and the protection of hunting, fishing and trapping rights.

General |y speaking, in the Provinces, nunicipal governments do not
have any or very limted control over the matters listed. This is because
most of the issues are not solely “local issues”, they affect land and
activities outside nunicipal boundaries and so are generally |egislated
at a Provincial level. Another argument for Provincial control rather
than local or municipal control is that natural resources are considered
to be resources for the benefit of the whole Province rather than for the
residents of the municipality in which the natural resource may be | ocated.
The benefit from the devel opment of the “Provincial resource” is then
spread across the Province rather thar being confined to a particular
muni ci pality.

In considering the by-law maki ng powers of aboriginal corporations,
and the ownership of resources, consideration will need to be given to
whet her an aboriginal corporation should gain both ownership and control
to the exclusion of other levels of government and for the benefit of
aboriginal residents only, rather than residents of the Territories as
a whol e.

If boundaries of aboriginal governments are sufficiently large sone
of the subject matters considered to be “Provincial” may not need to be
or perhaps should not be similarly categorized in the Territories.

A partial answer to some of these issues may lie in the establishment
of Joint Managenment Agreements to deal with nmatters that are not solely
“local” concerns. It may well be feasible to consider local by-law control
being pernmitted subject to a regional or Territorial plan or policy,

particularly when the aboriginal government has contributed to the devel opnment

of the plan or policy.

As far as rights of way for roads, pipelines and powerlines are
concerned clearly some concerns can be “Territorial” and others “local”
concerns. \WWile a Territorial perception may be to find the shortest
pipeline route, a local concern may be for the inpact on wildlife or |ocal
enpl oynent . There are no simple answers to these kinds of issues, nor
dces the question “who has jurisdiction” resolve the real life issues.
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Wile Provincial nunicipalities have limted powers over issues of

particular concern in the North this is not to say that Northern municipalities
should be simlarly linited. An aboriginal governnent will have whatever

powers that the legislation establishing it says it will have. Consequently
aboriginal governments could be given by-law powers or powers of approval
with respect to matters not traditionally thought of as “nunicipal” powers.

(b) Constitutional Limts

The Territorial Legislative Assenbly can only give authority to a
muni ci pal government that the Legislative Assenmbly itself has under the
Northwest Territories Act.

Section 14(1) of the Northwest Territories Act also says:

1L4.(1) Nothing in section 13 shall be construed to give the Commissioner
in Council greater powers with respect to any class of subjects
described therein than are given to legislatures of the Provinces of
Canada under sections 92 and 95 of the Constitution Act, 1867, with
respect to simlar subjects therein described.

It is also of inportance to keep in mnd that the |aws enacted by the
Territorial Legislative Assenbly are all “subject to” Acts of the Parliament
of Canada.

In the Provinces there is considerable doubt as to whether the
Parliament of Canada can delegate to a nunicipal corporation the power to
make by-1aws.

There is probably not a simlarly strong objection to Federal delegation

of by-law powers to nunicipal governments in the Northwest Territories,
al though the matter is not free from doubt.

(c) GCeographic Limts

A nunicipal governnent may only make by-laws within the geographic
area in respect of which it has responsibility. There may be exceptions
to this basic rule but they are very limted and would apply, for exanple,
to a facility that was owned and operated ty the council outside nunici pal
boundaries (e.g. a garbage dunp). An aboriginal government may have
jurisdiction outside “municipal boundaries” in some circunstances (see
p. 21 “Cther Aspects of Jurisdiction”).

(d) Legal Challenge

A by-law is considered valid until a Court declares it to be invalid.
Any by-law can be challenged on the basis that it is beyond the powers of
the munici pal government to enact. A nunicipal governnent may only do
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those thi ngs that it is authorized to do by legislation and if a council
purports to pass a by-law for which it has no statutory authority then
the by-law can be challenged and declared invalid.

Even though a by-law is within the powers of the nunicipal government

to enact it may still be found by a Court to be invalid if it conflicts

with Territorial or Federal |egislation. In that sense, by-laws are
“inferior laws” and cannot be contrary to Territorial or Federal |egislation.
This rule applies unless there is legislative provision enacted by the
arpropriate legislative body (i.e. the Territorial Legislative Assenbly;

a Provincial Legislature or the Parliament of Canada) saying that the by-law
wi |l apply notw thstanding the Territorial, Provincial or Federal |egislation,
as the case may be.

In the Provinces, the question of conflict between a municipal by-Ilaw
and a Provincial Act is usually resolved ty a section along the follow ng
l'ines:

“A by-law or resolution that iinconsistent with any Act in force
in (the Province) or with the regulations made pursuant to such an
Act has no validity in so far as it is so inconsistent.”

In dealing with laws that are inconsistent with the Constitution of
Canada section 52 of the Constitution Act, 1982 says:

52(1) The Constitution of Canada is the supreme |aw of Canada, and
any law that is inconsistent with the provisions of the Constitution

is, to the extent of the inconsistency, of no force and effect.

The effect of this provision is that a court may apply the Constitution
Act, 1867 - 1982 to declare that nunicipal by-laws inconsistent Wth the

Constitution Acts are of no force and effect.

(e) WhenBy-Laws are not Binding

Even though a by-law is properly made and it is within the powers of
the nunicipal government to enact, there are circunstances when the by-law
has no effect. These circunstances are described as follows:

(i) Cown in right of Canada

Municipzi by-laws are not binding on the Crown in right of Canada.

The Federal and nost Provincial Interpretation Acts contain a section
saying that the Crown is not bound by an Act unless the Act says that the
Crown is bound by the |egislation.

In the Northwest Territories, section 13 of the Interpretation Act

reads :

13. “Noprovision of an enactnent is binding on Her Mjesty or
affects Her Majesty’s rights or prerogatives in any manner whatsoever
unless it is expressly stated there in that Her Mjesty is bound

t her eby.



- 116 -

(note: British Colunbia is a notable exception to the “usual”
Provincial Interpretation Acts. The Interpretation Act of British
Col umbia binds the Crown in right of British Colunbia unless the

| egislation says the Crown is not bound.)

The effect of the Federal and Territorial Interpretation Acts is that
neither the Federal nor the Territorial governments are tound to conply
with zoning or land use by-laws or to obtain nunicipal licences or permts
or to conply with other nunicipal by-laws. In practice both Federal and
Territorial Covernnments as a matter of policy may, and often do, conply
with nunicipal by-Iaws.

(ii) Indian reserves

Muni ci pal by-laws are not binding on Indian reserves because the
Constitution Act, 1867 reserves the subject “Indians and | ands reserved
for Indians” as a subject that is exclusively within Federal jurisdiction.
(“Lands reserved for Indians” does not include [and in the Northwest
Territories which DIAND “reserved” for future housing purposes. DIAND
“reserved” land would be excluded from municipal by-laws on the basis of
it being Crown |and, although activities on it may be subject to municipal
by-1aws. )

(iii) Crown agents

The general rule is that an agency of the Crown is given the sane
protection as the Crown has itself and consequently Crown agencies and
Territorial agencies are probably not bound by municipal by-laws. The
exact answer wll depend on the interpretation of the Act establishing
the agency and the nature of the activity in which the agency is engaged.

(iv) Activities on CGown |and

Muni ci pal by-laws rmay sonetinmes apply to persons even though an .
activity occurs on Crown land. The issue here is not clear cut and depends
on the legislation affecting the land and the activity on it.

One witer has put it this way:

By-laws regulating the use of land cannot bind the Crown or those
occupants who derive their possessary interests from the Crown.”

Rogers on The Law of Municipal Corporations
Vol 1 (2nd Edition) para 63.41

The Courts appear to take the view that if an activity engaged in by
the Crown occurs on Crown |land, a nunicipal government cannot regulate or
control that activity by nunicipal by-law. However, if the person engagi ng
in that activity on Crown land is not the Crown the activities in which
he engages may well be subject to nunicipal by-laws because he does so in
his personal capacity rather than as or as an agent for the Crown.
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On this basis a business licensing by-law or building construction
by-law may well apply to private individuals engaging in sone activity
on Crown land, but a land use or zoning by-law may not.

Regina v Concrete Colum Canmps (1961) Ltd. (1972 1 OR 42) gives
a nunmber of exanples of cases when Provincial legislation and by-laws
were uphel d even-though the activity took place on Crown |and.

(v) Water

Water and the bed and shore of rivers, |akes and other bodies cf
water in the Northwest Territories are owned by the Crown in right of
Canada. Municipal by-laws cannot directly affect water or the beds and
shores of water bodies.

Section 3(1)of the Northern Inland Waters Act (RSC 1970, c. 28
(1st Suppl) reads in part:

“the property in and the right to the use and flow of all waters
are for all purposes vested in Her Majesty in right of Canada”

Waters are defined in the Northern Inland Waters Act as

“waters in any river, stream |ake or other body of inland water
on the surface or underground in the Yukon Territory and the
Northwest Territories”

In the Provinces water and the beds and shores of rivers, |akes and
other bodies of water are owned by the Province. Onwership was granted
to the Province either when the Province becane part of Canada or as a
result of Natural Resources Transfer Agreenments and confirming |egislation.

The Provinces have control over diversion and use of water. The
Federal Parlianent retains some jurisdiction over navigable waters.
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PART 3
LAND OMNERSH P axp JURI SDI CTI ON OVER 1aRD j

(a) What is “Land”

In legal terms “land” includes the earth and anything permanently
affixed to the land or growing on it and would include the beds and shores
of water bodies.

Unless there is an exclusion for mnes and mnerals, |and includes
everything above and bel ow the surface of the |and.

In the Northwest Territories nost of the Territories is “Crown |and”.
Crown land is divided between land that is administered by the Crown in
right of Canada through a Federal Department and “Conmissioner’s land"
which is still Crown land but the administration of it is transferred to
the Conmissioner of the Northwest Territories.

In practice, when Crown land is granted or transferred to another
person the mnes and nmnerals are excepted fromthe grant or transfer.
Exanples in the Northwest Territories include the transfer of land to
the Commissioner’s administration under the Block Land Transfer Program
when mines and minerals are reserved to the Crown in right of Canada.

In the Provinces the practice of excepting mnes and minerals from
Provincial Crown grants is the same. A recent exanple in Alberta is the
proposal to grant land to the eight Metis settlements in A berta, but the
Crown in right of Alberta will retain ownership of the mines and mnerals.

A recent exception to the Crown retaining ownership of nines and
mnerals is the Inuvialuit Final Agreenment which granted both |and and
mnes and minerals in specified areas.

In connection with “land clains” section 25(b) of the Constitution
Act, 1982 says

25 The guarantee in this Charter of certain rights and freedons

shall not be construed so as to abrogate or derogate from any aboriginal,
treaty or other rights orfreedonms that pertain to the aboriginal

peopl es of Canada including

(b) any rights or freedons that may be acquired by the aboriginal
peopl es of Canada by way of land clains settlenent.

Section 25, of itself, does not give any rights to aboriginal peoples.

Section 25 only says that the Charter of Rights and Freedons does not
“abrogate or derogate” from other rights and freedons aboriginal people
have.
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Al'though the Charter of Rights and Freedons cannot interfere with
aboriginal rights, can other Federal, Provincial or Territorial |egislation?
The answer to this question depends on the degree of protection aboriginal
rights have under section 35 of the Charter.

Section 35(1) reads:

“35(1) The existing aboriginal and treaty rights of the aboriginal
peopl es of Canada are hereby recognized and affirned.”

As a result of section 35(3) of the Charter, it is now clear that
“treaty rights” include rights that exist through land clains agreements.
If land clains agreements are “recognized and affirmed” and the Constitution
of Canada, which is the suprene |aw recognizes and affirnms those rights,
then an argunent can be made that any |aw inconsistent with aboriginal

rights is of no force or affect by virtue of section 52 of the Constitution
Act .

In any discussion of “land” it is inportant to distinguish between
land being the surface of land and various rights to subsurface mnes
and mnerals. Wile a municipal governnent may have the power to acquire
and dispose of the “land”, the question as to whether it has the right
to mines and minerals under the land will depend on whether, when it
acquires land, an exception for mines and minerals is noted on the title.

If an aboriginal governnent owns the land within its boundaries but
the Crown owns the subsurface rights, under existing law in the Northwest
Territories, the Crown may recover the mines and minerals or pernmt a
| essee of its rights to do so, subject to Federal |egislation. In this
scenario the Crown or an agent of the Crown would not be bound by nmunicipal
by-l aws but a non-Crown | essee would probably be bound by a “business
licensing” by-law. (Assuming the by-law was drafted in a way which would
cover the activities of the lessee. )

Conpensati on payable by the Crown or a lessee would be linmited unless
provisions simlar to section 10 of the Inuvialuit Final Agreenent were
part of a new legislative regine.

(Section 10ofthe COPE claim provides for a mini-surface rights
conpensation schene with arbitration ultimately resolving disputes if
agreement cannot be reached. )

(NCTE: While outside the scope of this Paper, the question of a
comprehensive surface rights policy and conpensation for surface
rights disturbance is a significant issue. Wile arbitration boards
provide an initial answer it may not be desirable to have several
arbitration boards each issuing awards in varying amounts cn the basis
of different legislation or land clains agreenents. )

(b) Ownership of Land

It is common for municipal governnents to own land and to have authority
to acquire land by purchasing or by leasing cr licensing |land from another
per son.
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("c) Disposal of Land

It is also conmmon for nunicipal governments to be able to dispose of
land that they own either by an outright sale or by means of a short or
l ong term | ease.

(d)Jurisdiction Over Land

It is inportant to draw a clear distinction between the right of a
muni ci pal government to own land, in which case it may own and deal with
it much like any other corporation or private individual, and the specia
powers a nunicipal governnent has to make laws in respect of that land as
a result of the legislative authority that it has.

Perhaps the best exanmple is to think of any “urban” nunicipality.
Wthin nunicipal boundaries, land is owned by many different individuals,
corporations and the municipal government. The nunicipal government has
jurisdiction to make by-laws over all the land in the nmunicipality, whether
the municipal governnent actually owns the land or not. Jurisdiction to
make by-laws is therefore not dependent on ownership and can be exercised
irrespective of ownership.

Usual |y a nmunicipal governnent has extensive powers over the use and
devel opment of land. This includes the use tc which land may be put,
traditionally referred to as “zoning” of land. Conmon exanples include
zoning for residential, comercial, agricultural or recreational purposes

In addition to control over where various uses of land can take place
in a municipality it is conmon for developnent to be regulated by by-1aw.
So, for example, a nunicipal government may require a devel opment permit
to be obtained before any building is erected to ensure proper servicing,
conpliance with building codes and fire safety regulations. The regulation
of devel opnent can be very conplex or conparatively sinple depending on the
nature of the devel opnent and the degree tc which the municipal governnent
wi shes to involve itself in the devel opnent of land orbuil dings.

Muni ci pal governments do not usually have authority to regulate matters
such as hunting, fishing and trapping on land within a municipality.

This is a matter which is usually regulated by the Provincial Legislature
or the Territorial Legislative Assenbly. An exanple of a very limted
muni ci pal power in the Northwest Territories is included in section 183(2)
and (3) of the MunicipalAct respecting the setting of traps within a
munici pality. It reads:

(2) Notwithstanding the provisions of the Wldlife Act a counci
may nake by-laws for prohibiting or controlling the setting of
snares arnd traps in any area within the boundaries of the
muni ci pality.

(3) Not wi t hst andi ng section 50 of the Wldlife Act, where a snare
or trap is set contrary to a by-law nade pursuant to subsection
(2), the snare or trap may be renoved and disposed of in the
manner set out in the by-law.
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{e) ther Aspects of Jurisdiction

The jurisdiction of anaboriginal governnent may well extend beyond
l and and shoul d probably be considered fromat least three respects, nanely
territory, persons and subject matter.

Jurisdiction over territory is the traditional municipal model and
has been dealt with.

Jurisdiction over persons would involve whether a person was an
aboriginal member or not and how that person might come togain or lose
membership in an aboriginal corporation or participate in aboriginal
government.

Jurisdiction over stbject matter might include how a menber of an
aboriginal corporation could dispose of any interest he or she had in
aboriginal | and or property. Jurisdiction in this case would extend
beyond nuni ci pal boundari es.

These other jurisdictional aspects have particular application to
aboriginal governnments and to some degree apply to activities on and use
of land.

(f) Taxation

In the Provinces it is usual for municipal governnents to inmpose a
tax on property. In addition, a “local inprovenent” charge can be |evied
on the owners of property benefitting froma particular inprovement in a
specific locality of a municipality.

In the Northwest Territories, cities, towns and villages all have
the right to inpose property taxes. In other areas the Conmi ssioner may
impose a property tax.

Section 125 of the Constitution Act, 1867 says:

125 No Lands or Property belonging to Canada or any Province shall
be liable to taxation.

Despite this section, either as a matter of policy or as a matter
of legislation, the Crown often pays grants in lieu of taxes which neans
in effect that the Crown pays the equivalent of property taxes in much
the same way as any other person who owns or occupies |and. (For exanpl e,
the Minicipal Gants Act (RSC 1970 c. M15) provides for Federal grants in
lieu of taxes to certain nunicipal taxing authorities. )

The obligation of the Crown to pay grants in lieu of tax is of course
dependent on the legislation governing the nmatter, or if there is no
| egislation, on the policy of the Crown invol ved.

If Cown land is granted to an aboriginal corporation, and the
aboriginal corporation is exenpted from paying nunicipal taxes, the
muni ci pality concerned ray |lose a potentially valuable source of revenue.
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The sanme kind of issue could theoretically arise if an aboriginal
municipality were created on Crown |and. As long as the Crown owns the
land in the nunicipality it may be 1liable (at least by policy) to pay
grants in lieu of property tax, (assumng the aboriginal governnent |evies
a property tax). If the land in the municipality were granted to an
aboriginal corporation a potential source of grants in lieu of taxes would
be lost.

As a final note to “taxation” | would nmention that the assessnment of

land for property taxation purposes in the Provinces is sonetines a
Provincial and sometimes a municipal responsibility. The result for the
assessment of property are often prescribed Provincially although the
assessors are sonetines nunicipally enployed.

In the Northwest Territories assessnent of land is carried out on a
Territorial basis.
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PART 4
LAND SET ASI DE FOR ABORIGINAL PECPLES

This Part addresses some specific issues raised under the follow ng
general question.

“What are the inplications, vis a vis jurisdiction of a land that
woul d arise should lands titled to aboriginal comunities via clains
settlenments be administered by exclusive aboriginal nunicipal
corporations ?“

The question is addressed by considering a nunber of “npdels” in
relation to activities on |and.

1. Mdel 1 - Both the land and the municipal governnent woul d bel ong
to the sane people, the institution which legally owns the [and
could be part of either the nmunicipal corporation or a separate

cor poration.

(a) GCeneral

For the purpose of this discussion, it has been assuned that the
aboriginal corporation and aboriginal government would be established
as a result of Federal legislation rather than Territorial |egislation.
If the entities were established as the result of Territorial |egislation
a nunber of additional conplications could arise which at this point in
time are probably premature to consider. These “conplications” would arise
as a result of Territorial legislation being “subject to” Federal |egislation.

The sinplest scenario would be to envisage an area of |and granted
to an aboriginal governnment in which there exists no city, town, village

or hamet. If this scenario were fulfilled the major questions to be
answered woul d be the extent of the powers given to the aboriginal government
in the legislation which established it. [If the aboriginal government owns

the land it would be able to exert some degree of control over the use
and activities on land as the owner of land. As an owner the abori ginal
corporation could control activities with those who seek to use the |and.

However, there are sone significant weaknesses in controlling activities
on land as an owner. Sonme exanples of the pros and cons of ownership versus
jurisdiction are outlined later.

In considering whether all the major challenges of oil and gas
devel opment, nining, tinber, tourism rights of way, wldlife, environmental
protection and agriculture could be dealt with by agreements satisfactorily,
the answer is clearly “no”. WIldlife management and environnental protection
could clearly not be governed by agreenents al one.
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A question that needs to be addressed is the degree to which an
aboriginal corporation or aboriginal government may subsequently dispose
of land that it obtains through a clains settlenent.

I's the aboriginal corporation or aboriginal government tc be free
to dispose of the land in fee sinple as soon as it acquires it, if it
wi shes to do so?

If it is to be so entitled but jurisdiction with respect to the
area of land formerly owned is to be retained, than an aboriginal government

with municipal-type powers would need to be established by legislation.

Thisillustratest he need to clearly distinguish whether an aborigi nal
corporation is to be given jurisdiction and ownership, jurisdiction only,
or ownership only, because

(a) if land is owned (but no by-law nmaking powers are given with
respect to it) once the land is sold all rights and authority
or control over that land are gone. (This scenario is “ownership

only” and would not require aboriginal governnent. )

(b) if land is owned and by-|aw naki ng powers are given with respect
to the land, even if the land is sold the use of that |and can
be controlled through whatever by-law making powers are given
to the aboriginal governnent. (This scenario is “ownership
and jurisdiction”. )

(c) if land is not owned by by-law making authority is given to an
aboriginal governnent over an area of land, the ownership of the
| and does not affect the by-law making power. (This scenario
is jurisdiction only,)

[f an aboriginal government is established by Federal |egislation the
question of the application of Territorial law to the aboriginal governnment
must be addressed. Unless sone particular provision is included in the
legislation it is likely that the general law of the Territories would
apply to the aboriginal governnent although certain Territorial |egislation*
may not be applicable, depending on the grant of the land to the aborigina
government and the nature of the powers granted to the aboriginal governnent.

For exanple, the Territorial Expropriation Act would normally apply
to any land in private ownership. |f the aboriginal governnent does not
have parituclar protection fromthe Expropriation Act then it is likely
that that Act could apply to land owned by the aboriginal governnent,
assuming of course that the stringent requirenents for the expropriation
were net.

Muni ci pal governments in the Northwest Territories gain their authority
fromthe Minicipal Act, the Planning Act and a number of other Acts
passed by the Legislative Assenbly. If an aboriginal governnent only gains
its authority from Federal legislation future problens may arise.

For exanple, if the Territorial Governnent decided to “devolve” to
muni cipalities responsibility for health or social prograns or contro
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over liquor, or provide themwth a share of incone tax, none of the
aboriginal governments would necessarily gain from that decision unless:

(a) the aboriginal governnent had authority to receive del egated
power from the Territorial government; or

(b) the Federal governnent passed |egislation parallel to the
Territorial legislation; or

(c) perhaps, there was sone agreenent between Federal and
Territorial governnments for “equality of treatnent” for
aboriginal governnments and the nunicipal governments in
the Territories.

(b) Land Oanership and Governnent in the Sane Hands - No Saie of Land

If land and the aboriginal government belong to the same people and
assuming land cannot be permanently disposed of, the need for “by-law”
powers to control and regulate activities may be reduced in some respects
but could not be totally eliminated. As owners, the aboriginal corporation
could regulate many of the activities on its land by means of a series of
contracts or agreements. The contracts or agreements would regulate
activities in the same way that by-laws could regul ate activities if the
land were not owned by the aboriginal corporation.

Certainly care would be needed in drafting the contracts, particularly
if the contract could be assigned to third parties, but with careful drafting,
activities on aboriginal land could be regulated through a series of
contractual arrangenents.

Taki ng businesses as an exanple, in the “usual” municipality, a by-law
will prohibit nost businesses from starting Up in the municipality unless
the businessman first obtains from the nunicipal government a business
licence, pays the fee and neets whatever conditions are inposed under the
by- | aw.

In its operation, the business in the “usual” municipality would have
to conply with other by-laws (for exanple, conply with opening and closing
hours; not change the nature of the business so as to conflict with zoning;
garbage and health requirenents, etc.).

If an aboriginal governnent owns the land all the things that are
normal |y dealt with by by-law would be included in a form of contract or
agr eenent . For exanple, a |lease would grant the businessman the right
to use land for a stated nunber of years; describe the business pernitted;
put conditions on how the business nust operate (opening and closing hours,
etc.).
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S omre Pros and Cons

If there are relatively few contracts a system of controlling |and
use and devel opnent through a contract system may be feasible. It allows
for individual arrangements to suit particular needs

In an active nunicipality with a considerable amunt of devel oprment
the sheer nunber of contracts may be a problem If each contract is
negotiable, flexibility nmay itself create a problem and lead to “favouritisni
clains

If something is “forgotten” in a contract the om ssion can only be
renedied if both parties agree and the contract is anmended. Wth by-law
maki ng powers, an amendment to a by-law can be made without the consent
of the persons who may be affected by it (e.g. if thecontractomitted to
include opening and closing hours of the business, thecontract could
not be changed without the consent of both parties, whereasif aby-law
could be passed, the by-law could regulate opening and closing hours without
necessarily having the consent of those affected by it.)

There are other long term dangers in trying to control land use and
development by contract. First is record keeping. Can the corporation
physically keep track over the years of all the individual contracts?

Second is inconsistencies in the contracts. Even with the best of
motives the contracts may well be inconsistent and will inevitably become
inconsistent after several years.

Contracts a-bout |and use can only properly address matters related to
land and activities on land. They would not be able to address social
i ssues that might need to be regulated as a result of a settlenment being
establ i shed and people working and living in the area with whom no contract
could be entered into.

In addition, if the aboriginal governnent had no by-|aw nmaki ng power
other levels of Government may be able to regulate activities which are
the subject of the contracts made by the aboriginal corporation. Without *
some guarantee of protection for its contractual arrangements the ability
to regulate and control the use and activity over land by contract may
prove illusory. The result then is that ownership does not necessarily
mean contr ol

A major concern for an aboriginal corporation owning land but with
no by-law making authority woul d be whi ch government does have | aw nmaking
authority and to what extent would the other level of Government interfere
with the kinds of activities the aboriginal corporation w shes to encourage
or control by contract or agreemnent. [f the |awmaking cannot be exercised
locally who will do it and how will it be exercised?

By-laws don’t necessarily answer all these criticisnms but do provide
a means to correct outdated policies and |law and address some social issues
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(c) Sale of Aboriginal Land Permtted

I f aboriginal |and, although belonging to an aboriginal corporation
can be sold or disposed of by long term|eases, it would be essential for
t he aboriginal government to have jurisdiction to nmake by-laws if it intended
to retain any control over the land or activities on the land. This is so
‘because once the land is sold the aboriginal government would have no |ega
right to say how it was used, the activities on it or anything else. Sale
woul d strip the aboriginal government of any authority unless it had (by
virtue of some legislative authority) the power to make by-laws over the
use of the land even though it did not own it. Only slightly less of a
problemis if the aboriginal government could dispose of land on very long
term | eases (e.g. 999 years)

( NOTE It is outside the scope of this Discussion Paper but the
question of the right of an aboriginal corporation or government to
sell land becomes of significant inportance if funds are ever needed
to develop the land. Wthout sonme formof land security, |ending
institutions have traditionally been reluctant to lend substantial
funds . While there may be ways around this difficulty the experience
on Indian Reserves suggests that this is a matter which should not

be underestinated if devel opnent requiring outside funding is likely
in the foreseeable future. )

(d) Land and Government Separately Controlled

If an aboriginal corporation owns the l[and but an aboriginal government
is established to control its use and other activities within the land area
granted, then the aboriginal governnment would have to be given |egislative
powers to regulate and control the use of the land and activities on the
land in much the same way as any other municipal governnent.

This nodel assumes that the |and owning aboriginal corporation would
be bound to comply with the by-laws of the aboriginal government. (It N
al so assumes that the aboriginal government is given |egislative authority
to nmake by-laws in the “usual” manner. )

In this nmodel the |and-owning aboriginal corporation would be free
to contract with other persons for the use and devel opnent of |and but
woul d have to do so subject to any by-laws of the aboriginal governnent.
The effect of this model is to put the aboriginal corporation on the sane
footing as any |and-owning corporation in a nunicipality.

So, for exanple, if the land-owning aboriginal corporation wanted to
enter into an agreenent with a business enterprise it could only do so
if the business were located in an area zoned by the aboriginal governnent
for the “business proposed, and the business would have to obtain a business
licence fromthe aboriginal government in addition to the agreenent with
the land owning aboriginal corporation. Al other applicable by-laws cf
t he aboriginal government would have to be conmplied with whether the |and
owni ng aboriginal corporation |ike them or not
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2. Mdel 2 - Land is owned by an aboriginal corporation within an existing
ham et, village, town or city.

The questions arising under this mdel would probably have to be answered
by the legislation granting the land to the aboriginal corporation.

It is assunmed that in this nodel the aboriginal corporation would not
have by-law making powers.

The nost inportant question to be answered in the legislation would
be:

“Are the by-laws of the hamet, town village or city to be binding
on the aboriginal corporation in the sanme way as they would be on
any other person?”

This is obviously a critical question for which there is no easy answer.

Looking at “extremes” on a continuum of answers - if by-laws are binding,
then the aboriginal corporation may be frustrated in its plans for devel opnent
if the city, town, village or ham et zoned the area owned by the aborigina
corporation in an “inappropriate” way or failed to provide necessary municipa
servi ces.

Although the aboriginal corporation could prevent certain things
happening on its land because of its ownership, it could be frustrated in
doing things with the land that it considered appropriate

At the extreme of the continuum if nunicipal by-laws were not to
apply to land owned by an aboriginal corporation in a hamet, village, town
or city, proper land use and devel opnent could be frustrated by, for
exanpl e, a devel opnent upstream or upwi nd of a residential devel oprment.

There are options between the two extremes. For exanple,

(i) municipal by-laws not to apply to aboriginal corporation |and
unl ess adopted or approved by the aboriginal corporation;

(ii) nunicipal by-laws to apply unless vetoed by the aborigina
cor poration.

If either of these proposals were considered viable options then
provisions for consultation prior to the enactment of the by-law shoul d

be mandatory to avoid “surprises”. (Gther options based on prior notice
with a right to object within a stated period can be envisaged. )

It is likely that whatever option is favoured there will ultimtely
be a need to establish a means of resolving a dispute that cannot be
resolved at the local [evel

Wil e outside the scope of this paper, many innovative systems for
the resolution of disputes have been devel oped using a system of mediation
and, if necessary, arbitration. The dispute resolution system should be
in place before the dispute arises.
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If the question of conflicting laws is not addressed in the |egislation,
difficult questions of interpretation will arise particularly if the
aboriginal corporation is established Federally and the hamlet, village,
town or city operates under Territorial Iegislation.

3. Mdel 3 - Land is owned by an aboriginal corporation which surrounds,
in whole or in part, an existing hamet, village, town or city.

In this nodel it seens nost likely that the hamet, town, village or
city would and should continue to exercise the “usual” by-law making
authority within its municipal boundaries.

Difficulties may arise if the hamet, village, town or city seeks to
expand its boundaries or if an activity inside or outside the nunicipality
is seen to affect the others’ interests.

Nei ther of these potential difficulties would be unique to the
Northwest Territories. One would hope that the opportunity to avoid
southern problems of disputes between “urban” and “rural” nunicipalities
can be seized.

One of the nore satisfactory neans of avoiding conflict and encouraging
co-operation could be to establish a buffer of land around existing
nunicipalities . The “buffer” could be the subject of a joint plan and
adm nistered through a joint group representing the nunicipality and the
aboriginal corporation or aboriginal government.

Criteria for the use and devel opment of the jointly adm nistered area
shoul d be devel oped (or an agreement for nc use or development) with a
view to resolving problens before they arise.

Once again an innovative system of mediation and arbitration could
be devel oped to resolve any conflicts. *

4. Mbdel L4 - Inuvialuit Settlenent - fee sinple surface plus sub-surface
ownership for a smaller piece of land (7(1)(a) lands in the COPE
Agreement .

The nodel s discussed to this point have dealt with surface rights.

The Inuvialuit Final Agreenent does not grant by-law making authority
to any of the corporations referred to in the agreement. As a result,
| and use control will need to be exercised by contract or in some cases
“participation agreenents”.
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Whet her or not Federal or Territorial legislation will apply to the
| and use and other control exercised under the COPE Agreement isnotclear
cutbecause section L4 of the Western Arctic (Inuvialuit) dainms Settlenent
Act says:

L. \ere there is any inconsistency or conflict between this Act
or the Agreement and the provisions of any other |aw applying to
the Territory, this Act or the Agreement prevails to the extent
of the inconsistency or conflict.

Al though section 7(97) of the COPE Agreenent says “laws of genera
application” apply to Inuvialuit lands, that statement is “Except as otherw se
provided in the Agreement” and the Agreement provides in section 3(3)
that inconsistencies shall be settled in favour of the Agreenent.

Each potential “inconsistency” will have to be reviewed on the facts
of each case and in light of the provisions of the Agreenent. A further
compl ex question is the extent to which an Arbitration Board would be bound
by Federal or Territorial legislation in deciding a dispute. |If the COPE
Agreenent does gain status as an “aboriginal right” by virtue of section 35
of the Constitution Act (which seens to be contenpl ated by section3(2)
of the COPE agreenent stating it is the intention of the parties that the
agreenent be considered a “land clainms agreement” within the meaning of
section 35(3) of the Constitution Act, 1982)sone constitutional protection
may be provided to the agreenent and the rights arising under it.

If a simlar arrangenent were proposed for aboriginal corporations in
the “Western Territory” the issues to which | have al-ready referred with
respect to contracts and |and use would apply.

Sub-surface rights create other difficulties depending on whether the
surface is owned by the aboriginal government; the Crown or a third party
(e.g. an aboriginal corporation or some other entity).

Under Canadian law, if a person owns mines and mnerals but does not
own the surface of the land, there is an inherent right of the mnera
owner to enter on and use the surface to recover them even if the surface”
of the land is disturbed as a result, and whether or not the surface owner
agrees to the recovery. The mineral owner’s obligation to the surface
owner is to pay conpensation for actual danmage done

In Western Canada the right to enter on land to renove mnerals is
qualified by “surface rights” legislation. This legislation usually
provides that no entry can be nmade on land to work minerals wthout the
consent of the owner or an order of a Surface Rights Board obtained under
the legislation. The object of the legislation is to ensure subsurface
rights are reasonably used and the surface owner adequately conpensated

Wth very few exceptions, mineral rights in the Northwest Territories
are retained vy the Crown in right of Canada. The COPE final agreement
provides one of the exceptions.

[f the same person owns both surface and subsurface rights there is
no doubt that the subsurface rights can be exploited or protected as the
owner chooses.
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Inany scheme in which mines and nminerals are reserved to the Crown

on land owned by an aboriginal corporation, the follow ng issues should
be addressed:

(a) has the Crownoralesseefrom the Crown (e.g. an exploration
conmpany) an absolute right to recover subsurface minerals;

Under gyistin Northwest Territories the answer seens
to te “;gg"“EThaM/ah course does not nean any new regime of

Iegislation'should necessarily continue the existing situation.

(b) should the surface rights owner be able to prevent the subsurface
owner from recovering mnes and mnerals -
—at all?

- under certain conditions?
- subject to receiving conpensation?

(c) should a municipal government (whether aboriginal or not) be
able to control subsurface exploration
- at all?
- under certain conditions?
- through by-laws?

(d) should the Crown and Territorial Government be subject to the
same law as anyone else with respect to the recovery of nines and
m neral s, unless perhaps the CGovernor General in Council or
Par|iament of Canada declares the work to be “in the public

interest for the general advantage of Canada”

One option to consider nmight be to vest certain mnes and mnerals
in co-ownership, the co-owners being an aboriginal corporation and the Crown.

( NOTE It is outside the scope of this Paper to discuss all the
issues relating to pipelines and rights of way for pipelines.
Neverthel ess the issues arising as a reuslt of pipeline rights of

way are of significant inportance to aboriginal corporations and
aboriginal governments. Particular issues arising include

(a) application of Territorial or Federal Expropriation Acts;

(b) special approvals required before aboriginal |and can be
expropriated or used for pipeline rights of way;

(c) size and location of rights of way and who decides on the
location. )

Shoul d aboriginal or other nunicipal corporations have the right to
assess and tax subsurface rights? In the Western Provinces the answer is
“no” although surface rights are assessable and taxable at the nunicipa

level. Land used for a well site or battery site is subject to taxation
limts.
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‘5. Mbdel 5 - Relationship that might exist between a regional governnent

(such as the preposed Western Arctic Regi onal Municipality ) and
abori gi nal munici pal governnent or |and owning aboriginal nunicipal

cor por ati on.

(Reference Mdel 4 of the Paper “Several Ways to Interface Aboriginal
Self Governnent with Public Government in the Northwest Territories”
by Steve Iveson. )

The warv nDdel woul d likely require, at a mninmum the “usual” municipal
powers, including the power to regulate and control land use and devel oprent.

It is quite conceivable to envisage WARM having additional by-law
powers over environnental matters, wildlife, hunting, fishing and trapping
perhaps, although not necessarily, subject to Territorial |egislation.

If a Territorial interest is naintained it could be done by requiring
certain mnimm standards but permtting WARM to inpose greater standards
if it wished to do so.

It would probably be desirable to provide for additional devolution
of law nmaking authority to WARM perhaps subject to some agreenent between
WARM and the Territorial Governnent. There are considerable possibilities
Wwith respect to devolution or del egation of |aw making powers which coul d
vary depending on the subject matter, the regional, Territorial and Federal
interests including appropriate conditions on the exercise of the power.

The inplication of the WARM nodel would be significant. The questions
to be answered include the extent to which WARM | egislation would be
binding on the aboriginal corporation. Based on the Iveson Mdel 4, WARM
| aws woul d be bi nding.

Assuming this, the by-laws that an aboriginal government could pass
woul d depend on what WARM devol ved or delegated to it.

In addition, unless other legislation prevented this, aboriginal |and
woul d be subject to taxation by WARM

There may be some limts on WARM | egislative powers. For exanple,
expropriation might not apply if aboriginal lands had to renmain in aboriginal
ownership; simlarly, aboriginal land could not be sold for non-paynent
of taxes or other charges deemed to be charges on |and.

The “protection” for aboriginal corporations and aboriginal nunicipalities
woul d depend on WARM rather than independent |egislation protecting the

aboriginal corporation. (This assumes that the land clains settlenment
does virtually nothing nore than grant |land to an aboriginal corporation. )

Dependi ng on how WARM was structured and the degree to which abori ginal
governments had an input in or control of sone kind over WARM deci sions,
WARM may or may not be a “threat” or an advantage and benefit to aboriginal
gover nment s.
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Somei nteresting possibilities of involving aboriginal governnents in
WARM deci si ons can be envisaged. For example, while WARM coul d have
extensive by-law nmaking authority the legislation night provide that WARM
by-laws only come into effect if a nmgjority (for exanple)- of the aborigina
governments w thin WARM representing 50% of the popul ation approved the
by- |aw

Subdivision of Land

The matter of the subdivision of land has been left for special
treatnment because it is an inportant topic affecting all Models.

The subdivision of land is the dividing up of land to create separate
parcels, title to which can then be registered in a land titles office
Subdi vi sion applies not only to freehold interests but also usually to
| easehol d interests of 3 years or nore

Once | and has been dividedupand different titles established it can
be sold or |eased.

Because of the long-term effects of poorly planned land and the
demand for sone form of services, it is usual to require subdivision to
be approved either by a regional or a central authority having the resources
to assess the long-term inmpact of the subdivision on things like water
availability, flooding, drainage, soil stability, etc

A “good” subdivision makes appropriate provision for roads, makes
sure that the size of parcels is appropriate for their use, provides for
an area for schools and perhaps a park, takes into consideration topographical
features, considers the water SUpply, sewage disposal, pollution and ot her
environmental factors.

To date very little subdivision of land has occurred in the Northwest
Territories. As land is granted to aboriginal corporations or aboriginal
or other nunicipal governments and thereby |eaves Crown ownership, the
control over subdivision will become a nore and nmore inportant factor.

In the Provinces, subdivision control (i.e. who approves subdivision)
varies . Sometimes a central Provincial agency approves or disapproves
subdivision, other times a regional or local agency nmakes those decisions

Assuming that land is granted to aboriginal corporations or aborigina
government the right to control subdivision of that |land should also be
consi der ed.

Associated with the subdivision question is the matter in which the
sale or lease of land will be recorded and how the proposal w Il affect
the general law relating to land titles
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CONCLUDI NG REMARKS

The establishment of any form of Government requires that it be

given the power to make law (whether called by-laws, regulations, Odinances
or Acts).

Wien two Governments are given |aw making authority, conflicts or
i nconsi stencies inevitably arise. \Were three or nore levels of government
can nake law the likelihood of conflict and confusion grow.

In the Northwest Territories there are the follow ng major areas of
| aw or |aw making bodies:

(a) the Constitution Acts, 1867 - 1982,

(b) Federal Acts

(c) Territorial Acts

(d) Municipal By-Iaws.

In addition to Federal and Territorial Acts there are numerous
regul ati ons made by the Governor Ceneral in Council, Federal Mnisters
and sonme Federal Boards. At the Territorial level regulations may be made
by the Conm ssioner and on occasion by others.

There is some legislation with special “notw thstanding clauses,”

including the Indian Act and the_Western Arctic (Inuvialuit) dains
Settlement Act.

The potential for conflict between laws is already significant. One
of the challenges for any legislation creating new |aw nmaking entities
will be in seeking a nmeans of resolving as many conflict situations as
reasonably possible or to provide a means by which those conflicts can bes
resolved. The decision may be to “leave it to the Courts to resolve’. This

would be a traditional and “safe” route to follow.

However, W th the unique issues involved in aboriginal rights, other
options should be considered not only for the resolution of particular

di sputes but also for conprehensive decisions that can avoid further disputes
of a like nature.

g e

Petvesc 8
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| NTRCDUCTI ON

One objective of constitutional development in the Western Northwest
Territories is to protect and enhance the |anguages of all aboriginal
peopl es who might reside in a new western territory.

In this paper | attenpt to describe in general terms the current
status of aboriginal |anguages in the Mckenzie Valley, Wstern Arctic
and Kitikmeot West. Then | list a set of assunptions regarding the
viability of aboriginal |anguages and what actions are required to protect
and enhance themwithin their specific mlieu. Finally | conclude wth
a brief discussion of two major routes to realizing the objective, |anguage
devel opment and the legislated protection of |anguage rights.

In witing this paper, | felt it was necessary at certain points
to express a point of view This was done not to predetermne an outcone
but rather to help stimulate discussion.

GENERAL | NFORVATI ON

There are seven najor aboriginal dialects spoken in the western N,
two Inuktitut and five Dene. They are:

Inuinnagtun Bathurst/Bay Chino
Canbri dge Bay
Copper m ne
Holmzen |sland

Inuvialuktun Paulatuk
Sachs Har bour
Tukt oyakt uk
Aklavik
Inuvik

Loucheux Inuvik
Aklavik
Fort McPherson
Arctic Red River

North Slavey Fort Good Hope
Colville Lake
Fort Franklin
Fort Norman
Norman Vel ls
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Sout h Slavey Egﬁ{ g:Lngx

Jean Marie River
Nahanni Butte
Trout Lake

Fort Liard

Fort Providence
Kaki sa

Hay River

Dogrib Rae-Edzo
Lac La Martre
Rae Lake
Snare Lake
Det ah
Yellowknife

Chipewyan Fort Resol ution
Snowdri ft

Fort Smith
Yellowknife

The background naterial presented in the paper will be brief. For
more information | refer the reader to the Governnment of the Northwest
Territories’ Departnent of Information’s publication entitled i
of the Dene Language Information Review Unfortunately a sinilar analysis

for the Inuktitut | anguages is not available. According to this bookl et
the “... Executive Council felt a need to redress the balance between
relatively well-devel oped governnent prograns for Inuktitut and the nuch

| ess devel oped programs for the several conplex Dene |anguages and dialects
of the West.” Hence this study was undertaken. |f the Inuktitut |anguage
prograns are as well developed as this quote suggests, it is prinmarily

the Inuit of the Eastern Arctic who use syllabics who are being served.

The level of services being offered to western Inuit is very sinmlar to
that being offered to the Dene.

It should be pointed out that the breakdown of |anguages by community
is not as sinple as the above information suggests. FOF instance within .
the so—-called North Slavey region Fort Good Hope includes Hareskin, Muntain
and some Slavey; Fort Norman and Wrigley are Mountain and Slavey; Fort
Franklin is Slavey, Dogrib and Hareskin. The-Inuvialuktun |anguage in
Aklavik is distinctly different fromthe other Inuvialuktun comunities.
Fort Smith includes Cree as wel|l as Chipewyan. Yellowknife includes
virtually all dialects. The boundaries between regions are not always
distinct either. For exanple Holman |sland m xes Inuinnagtun and Inuvialuktun,
and Canbri dge Bay mi xes Inuinnagtun and Natsilik, the |anguage of Kitikmeot
East. Finally, even within fairly honmogeneous regions such as the Dogrib
and South Slave areas are vocabulary and distinctive nmanners of pronunciation
vary fromone comunity to the next.

These differences should not be overly stressed however. People
can speak to and understand one another within their region and in commnities
i medi ately adjacent to their region.
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The witing system used by all dialects in the western NAM, both
[nuktitut and Dene, is Roman Othography which is good. Al conmunities
east of Canbridge Bay use syllabics. The Roman system is phonetic in nature
a word is spelled the way it sounds. This nmakes learning to read and wite
conparatively easy once one has |earned the alphabet. Also the alphabetic
symbols are the same as those used in English and therefore literate
know edge of one language facilitates learning in another.

One disadvantage of a phonetic witing systemis that it allows
each community to wite its words differently from the next according to
slight variations in pronunciation. The consequence, in the short run
at least, is the use of different spellings in every conmmunity for
essentially the sane word. This is particularly true since each community
(rightly so perhaps) insists on developing its own material |ocally,
e.g. for school books. As the know edge and practice of witing |anguages
spreads over time then it is very probable that standardized spellings
will begin to energe, at least within |anguage regions, even through
individuals from different communities may read the words with the different
pronunciations . This movenment towards standardization is inportant for
two reasons. First it enhances the ability of governnent to provide
services by reducing the nunber of sub-dialects it nust respond to
Secondly it is nore in keeping with the notion that one purpose of |anguage
devel opment is to enhance conmunications between people rather than to
reduce it. However the desire for standardization of vocabulary should
not be overly stressed. People are interested in the survival and
enhancenment of their traditional |anguage, not some hybrid devel oped
by interested outside expertise.

The ability of aboriginal people in the west to wite in their |anguage
varies somewhat from comunity to community but it is fair to say that
in not one conmunity does even a significant mnority read and wite well
This is in marked contrast to many communities in the east. |n general
the same hol ds for speaking aboriginal langauges between east and west
although in this case the difference is not so great and there is much
more variation within the west itself

In very general terms the status of languages in western comunities '
is patterned as follows.

a) Elders:

— many speak their first |anguage exclusively although they may
know a few basic English phrases

- many others speak their |anguage fluently but also have a basic
competency in English

- amnority of elders are fluent in English.

b) Mddle aged:

— in general they are strong in their original |anguage although
there is some variation between regions

“a good number are at |east functional in English

- amnority are fluent in English

- only a mnority can read English
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¢) Young adults:

variations between communities and regions is greatest for
this group

— some are fluent in their |anguage
some understand very well but speak |ess successfully

others have only a passive know edge of their |anguage, i.e.
they can understand but cannot speak
still others understand little or none at all

- the mpjority can speak English, some better than others
the mpjority can read English although there is considerable
variations in levels of conpetency

d) The very young:

the majority are better in English than the aboriginal |anguage
a good nunber speak and understand English only

- there are exceptions however, communities where the |anguage
of the household is Dene or Inuktitut.

The know edge of aboriginal |anguages and conversely the know edge
of English varies significantly fromregion to region and between comunities
within regions. Dene |anguages are strongest and English weakest in the
Sout h Slavey and Dogrib regions whereas the reverse hol ds anongst the
Loucheux. Simlarly within regions, the smaller nore isolated comunities
seem to have retained their |anguages more successfully than have |arger
comunities which have been exposed to non-natives nore intensely and
over a longer period of tinme. For exanple in the north Slavey region
the small community of Colville Lake but also the relatively |arge but
of f-river community of Fort Franklin have retained their |anguages nore
successfully than have the river comunities of Fort Norman and Fort
CGood Hope.

Also it should not be forgotten that conpetence in a |anguage is
a relative and context specific term for instance a person nmay be very
conpetent in a language as it relates to nost of his/her day-to-day
activities but encounter considerable difficulties in other matters. The *
sane applies to the ability to read. The government report nentioned
above states that radio is by far the preferred nmethod of obtaining
i nformati on. Finally there is a group of individuals who are not really
conpetent beyond basic levels in either |anguage. Their situation is
the nost disturbing of all.

In the Arctic, language skills in the Inuvialuit comunities are
roughly the same as for the Loucheux while in Kitikmeot West Innuinnaqtun
is still relatively strong

There has been a fairly rapid decline in the use and quality of
aboriginal languages in the last few decades. This decline is expressed
in a nunber of ways. First, there is the loss or dormancy of a nunber of
“ol d” words or phrases; words with very specific and rich neanings; words
that often relate to the land or to traditional society, values, relationship -
culture. Younger and sone niddle aged people are liable to have a much
smal | er vocabulary, speak in contractions or speak in sentences mxing
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native and English words. There are also considerable shortconmings in
| anguage adaptation; the creation of new words or phrases to express “new
concepts, objects, etc. arising froma rapidly changing north

Speaking very subjectively, when | lived in Rae, Dogrib was the only
| anguage of daily communications. Even teenagers returning hone from
student hostels for sunmer holidays spoke to each other nore often in
Dogrib than in English. People only spoke English when they expressly
intended to include non Dene in a conversation. \Wile Dogrib is stil
a relatively strong Dene |anguage, English is used much nmore by children
and young adults today. English is the language of the household for a
nunber of young famlies.

However there is also evidence that the reversal of this trend could
be equally swift given the proper attention. In general, people still
place a high value on their language. The resistance to Dene/Tnuktitut
| anguage programs, where it exists, is generally based on the fear that
their children's opportunity to become fluent in English will suffer as
a result. No one wants his/her child to end up on the liability end of
the continuum Fortunately experience in the north and el sewhere indicates
that being fluent in one’s own |anguage generally enhances one's ability
to learn a second. Upon realizing this, resistance in comunities to
| anguage prograns dissipates quickly. Personal/collective enrichment is
enough to begin noving people towards protecting and advancing their
| anguage.

Sone inportant changes can occur relatively easily. A bilingua
person, one who speaks both |anguages and can read English, can learn
to read his own |anguage very quickly. What is missing is the anount
and variety of witten material required to help his/her new skills grow
However this one example must not shroud the fact that the protection and
advancenent of aboriginal |anguages in the north is a conplex and challenging
task.

ASSUMPTI ONS

1.  The nore functional a language is, the nore liable it is to survive

and grow. For the purposes of illustration, functionality of aborigina
| anguages could be expressed as points on a continuum varying from
aliability at one end to a material necessity at the other. It is

assuned that the farther to the right on this continuum the status of
aboriginal languages are, the nore likely they are to prosper.

Liability Personal and Mat eri al Materi a
Col I ective Enrichnent Enri chnment Necessity

a) Liability: Fluency in an aboriginal language is never a liability
initself. The liability only occurs when the individual is not
also fluent in English. Ironically it would appear that one
fundanental necessity for the devel opnment of aboriginal |anguages
is the encouragement of true bilingualism
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b) Personal and Collective Enrichnent: Aong with land, |anguages
are basic to the survival of northern cultures. Each |anguage
provides a uni que wi ndow on the world, it shapes the nature and
qual ity of communication between menbers of a culture, and it is
a fundanental elenment of the concept of distinct peoples. It has
soci al, psychol ogical, enotional and spiritual inplications.
However in a world where material considerations must always be
near the forefront, and particularly in a society encountering
rapid change and the effects of colonialism these values will
not be enough to ensure:

i) the wi despread know edge and use of a |anguage within a
| i ngui stic group.

ii) the maintenance of the quality of a |anguage including its
ability to grow.

¢) Mterial Enrichment: If, along with b), a group or individual
can be enriched in an economc and/or political sense by a know edge
of their language then the likelihood of its survival is even
greater. For exanple if know edge of a |anguage were recognized
and rewarded by higher salaries and/or if the ability of an
i ndi vidual or group to speak could affect decision-nmaking in its
favour then that |anguage would be naterially enriching.

d) Material Necessity: The strongest guarantee that an original
| anguage is retained occurs when the individual cannot participate
effectively in society without it; economcally the inability to
obtain or hold certain jobs perhaps, politically the inability to
hold certain offices or perhaps the inability to participate in
deci si on-maki ng assenblies whose working |anguage for conducting
its affairs is the aboriginal |anguage exclusively, and nore
generally the inability to take full advantage of government services.
In essence this is the liability clause once nore only this time
it is working in reverse. Instead of a person suffering because
he is unilingual in a native |anguage, he suffers for being
unilingual in English.

G ven the objective and assuming the |legitimcy of the points above
the questions then are;

a) how far along the conti nuum MJST we go to in order to ensure the
obj ecti ve,

b) how far al ong the continuum CAN we go given legal, political and
econom ¢ factors; and

¢) what specific steps nust be taken to reach the objective and over
what period of time?

Mere acknow edgement of the right of individuals to retain their |anguage

I's not nerely enough. Aboriginal |anguages nust be protected in |aw,
preferably at the constitutional as well as legislative |evel.
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Language rights and benefits must be recognized and accommdated in
the policies, prograns and practices of governnent as well as in its
| aws.

b.Languages are dynamic, not static. Aboriginal |anguages have been

under seige for the past three decades at least and this is reflected
in both the quality and the status of these l|anguages in northern
conmuni ties today. Conversely active support for aboriginal |anguages
can reverse this trend.

The growth and devel opnent of aboriginal |anguages must be actively
fostered by governnment including the provision of the funds necessary
for this purpose.

6. The education system nust actively encourage and in various ways

10.

provi de the support aboriginal |anguages require. Government cannot
hi de behind the old cliche that the teaching of |anguage and culture
is solely the responsibility of parents.

Laws, policies, etc. dealing with |anguage should be pragmatic not
unrealistic. Covernment should be aware of the legal obligations,
rights and services guaranteed by legislating |anguage provisions
before passing theminto law. If the capacity to deliver or receive
some services is not close at hand guaranteeing these services in |aw
could actually be detrinmental.

At the sane time the recognition of short-termrealities should not

be allowed to shroud the longer term objective. As aboriginal |anguages
devel op and grow with government support; |egislation, prograns, etc.
can grow with them

Aboriginal languages tend to coincide with geographic regions. The
focus on application and inplenmentation of aboriginal |anguage rights
may be greater at the regional and local levels than at the territorial.

The status of |anguages and the interests of aboriginal peoples in

| anguages may vary fromregion to region as well as over time. Therefeore
laws etc., ought to allow a certain degree of flexibility and the region
ought to have some say in the roles their language will fulfill at

any point in tine.

THE OBJECTI VE

TO PROTECT AND ENHANCE THE LANGUAGE OF ALL ABORI G NAL PECPLES WHO

M GHT RESIDE I N 3 NEW WESTERN TERRI TORY.
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Rbutes to the Objective

There are basically tw ways of approaching the objective and both
are essential. One is language rights and the other is |anguage devel opnent.
The two are not nutually exclusive; schools are an inportant conponent
of langauge devel opment plus education in an aboriginal |anguage may becone
a matter of right. However, it is convenient to discuss them separately.

1. Language Devel opnent

Simple recognition of langauge rights in law wll not be enough to
reverse the current trend towards wnilingualism in English. Active
intervention on a large scale by government both directly and perhaps
indirectly is required. The objectives of this intervention woul d

be the wi despread devel opment of bilingualismin the north; fluency
in English and the regional aboriginal |anguage. This would include
the quality of |anguage, the revival of traditional words and phrases
grammar and structures; which enrich the |anguage. It would include
the dynam sm of |anguage; the devel opment of new words and expressions
to illumnate concepts and devel opnents unfanmiliar to the north

It would include the devel opnent of reading and witing skills to
conpl ement the oral. As a corollary it would include good training
in English as well.

Cbviously the education systemis central to this project. The teaching
of languages in the school and teaching in an aboriginal |anguage

are both required. This is no sinple matter. Having a teacher who
speaks the language and giving her/him some witten material in that
dialect is not nearly enough. An education program or curriculum

say from kindergarten to grade nine is nuch nore complciated than

that. A great deal of research is required dealing with |anguage
acquisition, granr, |anguage structure, |anguage classifications
(e.g. what are adjectives) and standardization. Next comes the design
of conplete prograns based upon the research. The approach to teaching
must be chosen; an acadenic skill acquisition approach versus a
culturally based approach for exanple. And different systems are
required between teaching in first and second |anguage situations

Add to this the language devel opnent and vocabul aries, the designing
and production of the specific units of the program the preparation
of support materials, the production of all this in different dialects
with varying inputs from conmmunities, bridging programs between the
teaching in the native |anguages and English, the training of teachers,
the retention of teachers in their home region where their dialect

is spoken, and so on.

-

The work is not just within the Departnment of Education. It will be
necessary and desirable to involve the commnity; local and regiona
school boards being two exanples. It should also include adult

education; it was mentioned above how relatively easy it is for a
bilingual person who reads English to learn how to read and wite in
his other |anguage
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The provision of sone services, as well as being an issue of rights,

is also inportant for |anguage enhancenment. |t enhances the functionality

of the language as well as providing an opportunity for practice. This
should stress, initially at |east, oral comrunication, radio and the
provision of many l|ocal services for example, but it should include
some witten material as well

Finally, in the long run, it should include |anguage training for at
| east sonme non-native civil servants. Though unlikely to produce
bilingual speakers, it would give those people an opportunity to
appreciate a language and through it, a culture.

Qobviously all of this will require considerable funding over an
extended period. It will also require a realistic assessnent of
qualified resources, a Priorizing of activity to make the best use
of those resources plus an attention to training to multiply and
diversify the skills available to be utilized.

Language Rights

Aborigi nal |anguages must be protected in law, preferably at the
constitutional as well as legislative level. Language rights and
benefits nust be recognized and accommodated in the policies, programs
and practices of government as well and this includes providing enough
funds that the stated intention corresponds to fact.

However, |aws and policies must be devel oped and inmplemented carefully
over tinme. It is at least arguable that it would not be strategic

or even nost beneficial to have aboriginal |anguages proclained
“official |anguages” immediately. According to a sessional paper
entitled “Oficial Language in the Northwest Territories” tabled in
the Legislative Assembly on May 1k, 1984, being an official |anguage
within the Constitution Act, 1982 neans

“A person has the right to use English or French in a debate
or other proceedings in Parlianment; statues, records and
journals of Parlianent are to be printed and published in
both |anguages; either |anguage may be used by any person in
a court established by Parlianent (which would include the
Supreme Court of the Northwest Territories); a person has
the right to communicate with and receive available services
from any head office of an institution of Parliament and
government and, has the same right with respect to any other
of fice of such institution where there is significant demand
or where, due to the nature of the office, iisreasonable
that such services would be available in both Ianguages.”

Gven the scarcity of nmoney and skilled individuals, the governnent
could find itself obliged to waste valuable quantities of both to
provide services that are of no significant value to anyone at this
point in tinme; being obliged to print all legislation and transcripts
of the Legislative Assenbly in seven dialects which very few people
could read being the one obvious exanple. As aboriginal |anguages
devel op and grow with governnent support; legislation, prograns etc.,
can grow with them
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The nerit of this argunent however is contingent on the overal

obj ective being maintained. Language rights will need to be firmy
entrenched sonehow if they are to be guaranteed. An approach mi ght

be to include a clause in a constitution that aboriginal |anguages

will be official |anguages of the new territory but that the clause
will not come into full effect until some later date say 1995, thus
allowing ten years of |anguage devel opment to ensure that the provision
conforns to social reality.

The legal issue of whether or not aboriginal |anguages can be consti -
tutionally entrenched as “official |anguages” has been raised. Can

they be official? |If not what needs to be done to nake it possible?
Coul d aboriginal language rights be effectively entrenched in a
constitution w thout referenceto the designation “official |anguage”
and thus sidestep this technical issue entirely? These are |ega
questions which are beyond the scope of this paper. It is acknow edged
that providing protective or enhancement clauses in specific |egislation
wi thout the protection of the constitution is weaker in the longrun

al though we cannot forget that constitutions can be anended as well

CONCLUSI ON

Retuning to the continuum anal ogy for a nonment, there area | arge
nunber of people who rest at the liability end of the spectrum people
who speak and read little or no English. Mst of them are ol der people
and they are not going to learn to speak English. Oral conmunication for
themis very inportant. They nust have access to native |anguage progranmmi ng
on radio and to sone degree television. Government information should be
conveyed to them in various audio-visual fornms. As many |ocal and regiona
civil servants as possible should speak their |anguage, particularly
enpl oyees administering programs and services which these people depend
on nost. At the very least conpetent interpreters should be provided *
as required.

Wth regards to personal and collective enrichnent, serious efforts
by governnent in the area of |anguage devel opment acconpanied by a
bilingual approach would go a long way to preserving and enhancing abori ginal
| anguages. The vast majority of people appreciate the value of their
languagein its own right so long as the liability factor is renmoved

As for material enrichnent and material necessity, provisions in
law requiring that certain services, public neetings, etc. be available
or conducted bilingually will begin to provide material rewards. for those
who speak their |anguage well. Bilingualism should be rewarded financially
invirtually any position dealing with a specific public requiring or
preferring that service for the obvious reason that the bilingual person
is better qualified for that job. For sone jobs, particularly in certain
departments at the local and regional level, bilingualism could be a
necessity.
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So often one wll hear negative reactions to these proposals which
cloaked in terns of qualifications and merit. However it should never
be forgotten that all jobs and certainly all lists of job qualifications
are human inventions and therefore somewhat arbitrary and subjective

Wo is to say that anyone hired as a gane warden in a northern comunity
who does not speak the local |anguage is qualified for that job no matter
how much training and experience he mght have? As usual issues tend to
overlap; guaranteed representation of aboriginal people in the Departnent
of Personnel may be necessary to begin to alter the assunptions about
job qualifications which tend to perpetuate the status quo in the nane
of nmerit, fair practice and objective assessment.
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| NTRODUCTI ON

The law, |ike many other human endeavors, relies to a large extent on
past experience to make decisions on future actions. In legal work precedents
arereliedupon to provide the wi sdom and direction needed to understand and
predict the likely resolution of a current concern

In constitutional |aw, Canada has entered a period where there is
consi derabl e innovation and change, with a corresponding dose of uncertainty.
More so than at any other time in the country's history, all the basic
premi ses of governnent and the acconpanying constitutional |aw are subject
to scrutiny and review.

This atnosphere of change is promoted, not only in the political forum
but also in the approach of the courts. The courts are prepared to |ook at
the law, and indeed at the legal system wth new eyes. The smallest
assunption can be the subject of new controversy.

This is confirmed in the recent decision in The Queen v. Therens.
where M. Justice LeDain of the Suprene Court of Canada commented:

In ny opinion, the premise that the framers of the Charter nust
be presuned to have intended that the words used by it should be
given the meaning which had been given. ..by judicial decisions at
the tine the Charter was enacted, is not a reliable guide to its
interpretation and application.

By its very nature a constitutional charter of rights and freedons
must use general |anguage which is capable of devel opnent and

adaptation by the courts. . .The task of expounding a constitution is
crucially different fromthat of construing a status. . .It is also
clear that the Charter nust be regarded, because of its consti-
tutional character, as a new affirmation. . .of rights and freedons

and judicial power and responsibility in relation to their protecting

(1)

Havi ng been told by the Supreme Court of Canada that words do not nean
the sane things as they used to nmean, one is in a precarious position when
asked to offer an opinion on the inplications and neaning of a particular
word in a constitutional context. This is especially true when courts
to date have been reluctant to venture an opinion as to the neaning of the
word, in either statutes or constitutional docunents.

(1) The Queen v. Therens, Suprene Court of Canada, My 23, 1985, not yet
published. The imediate issue was the neaning of the word *detained
The Court refused to follow the old decisions as to the mneaning of
the word.
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I OFFI CI AL LANGUAGES : A HI STORY

Since the enactnent of the Oficial Languages Act in 1968, the
combi nation of ‘official’ and ‘language’ has become a part of the Canadian
| egal context. In 1982, the concept of an ‘official |anguage’ becane part
of the Canadian Constitution. A though there had been entrenched |anguage
rights prior to 1982, including s. 133 of the British North Anerica Act
of 1867, official status was an innovation in the constitutional context,
introduced at the sane tine as the Canadian Charter of Rights and Freedons,

There is no history in the common |aw of ‘official’ |anguages. From
the British roots of the law there is a sustained heritage of unilingualism.
Thi s unilingualism has been based in a conviction that |anguage shoul d be
a unifying force, conmon to all people of a nation.

If the "official language’ can be found at all in the early British
law it would be the idea of a |anguage which separates government trans-
actions from those of ordinary people, rather than bringing them together.
The distinction endowed by the use of Latin or French for official trans-
actions and court affairs, even when the |anguage of the majority was
English, was one which found favour because of its exclusive nature.

As English developed in its witten form and becarme the |anguage of
commerce, it slowy replaced first French and then Latin. The pattern of
unilingual English administration of popul ati ons whose | anguage was not
English is consistent with the British experience. This was continued in
colonial governments within British Enpire, where unilingualism was seen
as a good thing, worthy of pronotion both in government and in private
life.

In Canada at the time of Union in 1867 there was a political necessity,
dictated by the size and strength of the French speaking comunity, for a
guarantee of French language rights. These rights were not intended purely
to protect the language itself, but also to protect the distinct culture
of the people who spoke the |anguage.

This sane objective of cultural protection was secured through

constitutionally protected rights to separate school systens based on religious

distinctions , and to a civil systemof law. The protection of religion
and |aw as additional incidents of culture, constituted added security for
the mnority culture.

The same political incentives notivated the creation of the Oficia
Languages Act of 1968. It was in large part-a response to the novenent
in the 1960's towards ‘bilingualismand biculturalism' flowing fromthe

politically expressed desire of Quebecois for additional status and protection

for their culture and its |anguage,

It is clear that French and English |anguage rights have been expanded
by the Canada Act, 1982. For exanple, the right to speak either |anguage
in the ‘debates’ of Parlianment (B.N.A. Act, 1867) has becone the right to
speak either language in the ‘debates and proceedings’ of Parlianment (Canada
Act, 1982). This careful amendment of the right extends |anguage rights
to include parlianmentary inquiries and comittees
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The specific language rights contained in the Canada Act, 1982, are
close cousins to provisions of the Official Languages Act. Indeed, they
were witten with the expectation that the Federal Government would not be
obliged to make major changes in the services and prograns it had provided
under the O ficial Languages Act.

To date, there have been no cases extending |anguage rights based on
the provision of the Canada Act which makes English and French official
| anguages. However, the nore specific provisions have been used to support
and extend |anguage rights for both French and English.

1. OFFI Cl AL LANGUAGES: THE STATUS

The ‘official |anguage’ was a creation of the legislatures, and it is
only after the various Acts were passed that the Courts were called upon
to define the rights that official status carried with it. Canadian
| egi sl atures have always been very acconmodating in this regard. |n each
instance the |aw which created an ‘official’ language also described, in
subsequent sections, the specific rights of the |anguage and its speakers.

In each instance the |legislature was concentrated on the aspects of
| anguage that they felt were the nmpbst politically acceptable, econonically
feasible, and within their jurisdiction. The various |egislatures have
described rights which correspond to the nature of the |anguage, the
institutions which are judged to be of value, and the nature of the society
served by the |anguage.

It is interesting to note that the English (Federal, New Brunsw ck
Northwest Territories) legislation concentrates on institutional and
government services, while the French (Quebec) legislation includes a nuch
more specific set of provisions, nore intrusive into the life of the
i ndividual, but also nore effective in asserting the precedence of the
preferred | anguage. It mght also be noted that the two sets of |egislatures
had differing objectives when enacting the legislation; the English to
create equality of access, the French to protect and promote a specific ~
| anguage.

This promotion of a language is within the jurisdiction of the
| egislature.  The constitutional difficulties experienced by Quebec
| anguage |egislation have been based on the denial of rights to English
speakers, rather than an excess of rights for the French, a lack of
jurisdiction, or an unwarranted interference in the life of the citizenry.

I n exam ni ng these specific |anguage rights, however, we are still
not directly addressing the issue of ‘official status’ . The question stil
arises :

Does ‘official’ status, in and of itself, confer any district
rights?

For this answer we look to existing court decisions. Reliance on the
‘official” status of a |language was the basis for both the Air Canada v.
Joyal case, and the Association des CGens de L"Air v. Lang case.
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In each of these cases a dispute arose under the Aeronautics Act,

which restricted the language used for in-flight conversation among crew
(Joyal) and linmited air traffic controllers’ wuse of English (Gens de 1'Air).

Each

case relied on section 2 of the official Languages Act, which states:

The English and French |anguages are the official |anguages of
Canada, for all purposes of the Parliament and Covernnent of Canada,
and possess and enjoy equality of status and equal rights and
privileges as to their use in all the institutions of the Parliament
and Governnent of Canada.

In the Federal Court, Justice Mirceau took the followi ng approach to

the section;

conti

...on the practical level of the legal rights and duties flowing
fromit, | do not see hows. 2 can be isolated from the whole of
the Act. In ny opinion it is a ‘declaration of status’, which could
not be fornulated in stronger terms, but which remains introductory.
Parliament sets out the conclusions to be drawn fromit in the
following sections where, . ..it defines the ‘duties’ which it inposes
on departnents and agencies of the Governnent of Canada, to give
effect to its ‘declaration of status'. (2)

When the case was taken to the Federal Court of Appeal, Justice Pratte
nued that sane |line of thought:

... The concept of an ‘official language’ is rather a vague one.
It refers to the languages used by the Government in its relations
with the public. To say that English and French are official |anguages
is simply to state that these two |anguages are those which are
normal |y used in communications between Governnment and its citizens.
a |l anguage may be an official l|anguage in a country even though, for
safety reasons, its use is prohibited in certain exceptional circunstances.

(3)
In the sane Court, on the sane case, Justice LeDain said:

As | read s. 2, it is nore than a mere statenent of principle or
the expression of a general objective or ideal. (In) relation to
the Oficial Languages Act as a whole (it is) the expression of
the essential spirit of the Act to which reference is nade in other
provisions - but it is also the affirmation of the official status
of the two languages and the legal right to use French, as well as
English, in the institutions of the Federal Governnent. O her
sections of the Act.. are concerned with what night be done by way
of implementation to nake this an effective right and a practical
reality.

(2) Ass'n des Gens de 1'Air du Quebec, v. Lang,(1977) 76 D.L.R. (3d)

455@ 466 ,Federal Court, Trial Division.

(3) Ass'n des Gens de 1'Air du Quebec v. Lang (1978) 89 D.L.R. (3d) 495

@ 500, Federal Corut of Appeal. The ‘prohibition’ coment arises
fromthe fact that the aeronautics legislation nade it an offence
to speak French under certain flight conditions.
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As such, it is nmore than a nerely introductory provision, but
rather the legal foundation of the right. . . (4)

Despite the Court’s high opinion of the section, they decided that
its effect was over-ridden by the regulations which prevented the use of
any langauge other than English. This decision can be attributed in large
part to the fact that both the Oficial Languages Act and the Aeronautics
regul ations were nerely statutory provisions, and neither had the priority
which a constitutional provision would have.

At the sane tine it should be renenbered that |anguage rights, along
with other rights in the Charter, can be linited. They are subject to
section 1 of the Charter, which pernits ‘such reasonable linits on those
rights ‘as can be denonstrably justified in a free and denocratic society’
This would nean that the restrictions objected to in these cases m ght

be able to continue, but only if the governnent could provide an objective
basis and need for any restrictions.

Wile s. 16 of the Charter adds new strength to the ‘official’ status
of English and French, it still does not inprove our ability to present

an unamrbi guous definitionofthe nature of those rights which acconpany
official status.

lv. OFFI O AL LANGUAGES: THE ASSQCI ATED RI GHTS

From the two preceding cases we can glean a number of conclusions.
Firstly, that courts are inclined to assert that official status for a

language does have a meaning independent from that of the accompanying
specified rights.

Secondly, it is clear (especially from a reading of the Charter of
the French Language) that there are any nunber of practical and applicable
| anguage rights which are not associated with ‘official’ status. Exanples
of such independent |egislated |anguage rights include

* the use of a language for application forms for enployment (s.57)

* the use of a language for signs and posters in the civil service
(s.24) or in public announcements (s.61)

¥ an onusonan employer to show that employmentrequirestheuse Of
one language (English) as opposed to any other (s.46)

* the requirenent that public utilities make their services available
in the designated langauge (s.29 (5)

(4) Ass’ ndes Gens de 1'Air du Quebec, v._Lang (1978) 89 D.L.R. (34d)
495, Federal court of Appeal

(5) Eachoft hese sections refers to a provision of the Charter of the
French Language chapter Cn, 1977




- 155 -

These legislative provisions extend well beyond the rights that
of ficial status woul d have provided, but fall within the province's
authority over ‘property and civil rights’ (6), as long as they do not
infringe on the constitutionally protected rights of other |anguages.

This ability of governments to extend |anguage rights is confirned
by the decision of the Supreme Court of Canada in Jones v. _Attorney General

of Canada which states:

...there is nothing in it or any other part of the B.N.A. Act,
1867, that precludes the conferring of additional rights and privileges
or the inposing of additional obligations respecting the use of
English and French, if done in relation to matters within the conpetence
of the enacting legislature. . .There is no warrantfor reading this
(constitutional) provision. ..as being in effect a final and unalterable
determ nation of the Ilimits of the privileges or obligatory use of
Englishand French in public proceedings, in public institutions,
and in public comunications. (7)

Thirdly, one can conclude that the nature and contents of the collection
of ‘official’ rights are currently ill-defined. This lack of definition
is illustrated by the comments of Judge Deschenes in the_Montreal Protestant

School s case when he made the follow ng coments:

...as paradoxical as it may seem this section (8), considered
alone, has little meaning. The Canadian Constitution does not, in
fact, define the concept of ‘official |anguage’ , and the substance
of this concept is not to be discovered or provided in encycl opedia
definitions. Professor Bonenfant is correct in saying:

“Following the proclamation that a language is official,

| aws must be enacted which attach significant legal effect

to the consequences of the proclamation. The official

character of a language can, as we have seen, be strengthened

or weakened according to the frequency of use, but specific

| aws recognizing the use of the |anguage, or allowing for

the legal effects of its use in various areas, are nonetheless °
needed.” (9)

The closest the case |aw comes to an actual definition of ‘official’
is the statenent by M. Justice Ledain, already quoted from the Gens de
L'Air case, that “it is the legal right to use (the langauge) in the
institutions of the . . . Governnent.” although it should be supplemented
by nmeasures which "must be (taken) by way of implementation to make this
an effective right and a practical reality.”

(6) British North America Act, 1867,s.92(13). This power has been
very broadly interpreted in favour of provinces by the early consti-
tutional decisions of the Privy Council

(7) Jones v. Attorney General of Canada, (1974) 16 CCC (2d) 207 @ 305-6,
Suprenme Court of Canada.

(8) “French is the official |anguage of Quebec” reads s.1 of the Charter
of the French Language, C-n, 1977

(9) Montreal Bureau of Protestant Schools v. Mnister of Education for
the Province of Quebec, (1976)C.S.430 @ 452.
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LANGUAGE rrcars IN PRACTI CE

The nost practical discussion of the nature and extent of |anguage

rights occurs in the case of Attorney General of Quebec v. Blakie (10),
in the Suprene Court of Canada, as well as in a number of other cases

hear d

at lower levels. Blakie addresses rights recognized pursuant to

s. 133 of the British North Anerica Act, 186’7, which reads:

creat

Either the English or the French |anguage nay be used by any
Person in the Debates of the Houses of the Parliament of Canada and
of the Houses of the Legislature of Quebec; and both those Languages
shall be used in the respective Records and Journals of those Houses;
and either of those Languages may be used by any Person in any Pleading
or Process in or issuing fromany Court of Canada established under
this Act, and in or fromall or any of the Courts of Quebec. The
Acts of the Parlianent of Canada and of the Legislature of Quebec
shall be printed and published in both those |anguages.

The Blakie cases deal with one provision, S. 133, which does not
e official status for any |anguage, although the Supreme Court of

Canada (11) created an effective analogy by asserting that the section:

...requires that official status be given to both French and
English in respect of the printing and publication of the statutes
of the Province of Quebec.

The decisions in the Blakie cases give some of the nost detail ed

di scussion of the extent of l|anguage rights. The Courts have based its
descriptions of |anguage rights on a generous interpretation of s.133.

Thi s
ot her
an hi
creat

and i

generosity will not necessarily be available for the evaluation of
| anguage provisions, in part because the determnation is based on
storical analysis of the provision and the context in which it was
ed.

In s.133 there is protection for |anguages in legislatures, in courts
n comunications with and by government. Each portion has been held

to convey certain rights, analogous to those of an official |anguage.

A, LEGQ SLATION

Either the English or the French |anguage nay be used by any
Person in the Debates of the Houses of the Parlianment of Canada and
of the Houses of the Legislature of Quebec.

This provision has been interpreted to protect:

* the right of legislators to use the language of their choice in
argunent in the House;

(lo)

(11)

Attorney General of Quebec v. Blakie #2, (1981) 123 D.L.R. (3d)
15, Supreme Court of Canada.

Attorney General of Quebec v. Blakie #1 at (1979) 101 D.L.R (3d)
394 @ 398, Suprene Court of Canada.
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*the requirenment that proposed |egislation be placed before the
House in both languages, with equal authority residing in each
version;

* the requirenent that regulations and subsidiary |egislation
originating with cabinet be passed in both [anguages, wth
equal authority;

* the requirenent that regulations created by Mnisters or subject
to the approval of Mnisters, be available in equally authori-
tative versions in both |anguages;

* this requirement does not extend to legislation which is subject
to mnisterial disallowance;

* this requirenent does not extend to nunicipal bodies and school
boards, which may operate in the l|anguage of their choice;

B.  COURTS

...either of those lLanguages may be used by any Person in any
Pl eading or Process in or issuing from any Court of Canada established
under this Act, and in or fromall or any of the Courts of Quebec.

Thi s provision has been interpreted to protect:

* the right of a person comencing |egal proceedings to do so in the
| anguage of his choice;

* the right of the Crown to comence proceedings in the |anguage of
its choice (although not necessarily to decide the |anguage of
trial) as long as the process is available in the other |anguage; (12)

¥ the right to submit docunents, and nmake oral and witten argunent,
in the |anguage of choi ce;

*¥ the right of judges to use an interpreter, if needed, (13) and
to deliver opinions in the |anguage of their choice and conpetence;

* the right of litigants to obtain judgement in the language of their
choi ce;

* the requirement that Rules of Practice be available in equally
authoritative versions in both |anguages;

* these requirenents extend to admnistrative bodies which exercise
judicial or quasi—judicial powers (such as |icensing boards and
tribunals, disciplinary boards, and regulatory boards;

(12)

(13)

Walsh v. The City of Mntreal, (1980) 55 CCC (2d) Quebec Superi or

court

Robin v. Le College de Saint Boniface, unreported (March 9, 1984)

Mani t oba Provincial Court
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C. LEGISLATION

..both those Languages shall be used in the respective Records
and Journal s of those Houses. . . The Acts of the Parliament of Canada
and of the Legislature of Quebec shall be printed and published in
both those |anguages.

This provision has been interpreted to protect:

* the equal authority of the versions of docunents produced in both
| anguages;

* the requirenent that the basic internal working documents and
condi tions of employment in government be available in either |anguage.

D.  COMMENTARY

In reviewing these constitutionally protected rights it should
be noted that these, or even the bundle of ‘official’ |anguage rights
are not the only possible or valuable |anguage rights. There are
additional rights which can be created or protected by statutes, or
by new constitutional protections. In addition, the various official
| anguages acts and specific legislation (such as the |anguage of
trial provisions of the Crimnal Code) create rights outside of the
constitutional context. An effective system of governnent services
may well extend beyond the requirements inposed by ‘official’ status.
It is also possible to provide an effective system of government
services, without providing ‘official’ status

E. LANGUAGES WTH THE STATUS OF ENGLISH AND FRENCH

The suggestion has been made that it mght be worthwhile to
say that language “X' is an official language, with the same status
as French and English. Unfortunately, this ends up begging the
question of the status of English and French. The courts wl
want to explore that status of English and French. As of what date?
In which jurisdictions in Canada? Does this include only federa
provisions? Constitutional protections? Rights provided by legislation
and regulation? Are the rights frozen at the time of enactnent?

The cases of defining phrases such as ‘where nunbers warrant’
for English and French would likely be inappropriate to discussions
of rights for aboriginal |anguages. Aboriginal |anguages also have
a potential to rely on a different set of rights, such as aborigina

rights. In such a case the languages would not benefit from a
definition based on the nmore conventional set of ‘official’ |anguage
rights

It is probably best not to define one set of-rights by reference
to another. This is especially true if the rights used as a reference
are still largely undefined. Decisions and definitions in relation
to aboriginal |anguages should not be based on the very different
history and usage of English and French.
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W OFFI CI AL LANGUAGES

The question now returns to the use and useful ness of the declaration
that a particular language is an official language within a certain
jurisdiction.

A ALTERNATIVE FORMS FOR RIGHTS

Character of Rights; Character of Languages

A designation as an official language is associated with a bundle
of rights, some of which nay be appropriate for sone |anguages and
i nappropriate for others. Gven the opportunity to address the issue of
| anguage rights, the character of the |anguage should be a consideration
in deternmining the character of the rights. The cultural context of a
| anguage determines which rights are inportant for its devel opment, and
those rights may not be the rights associated with ‘official’ status

Rat her than chancing the loose bundle of ‘official’ rights designed
for another context and another set of |anguages, nerit can be found in an
i ndependent assessment of the rights which are desirable and viable for
the language in question. The provisions recognizing specific rights
could then be designed to insure their inplementation and effectiveness.

CGeneral or Specific Statenents

An assertion of official status is a general statenent of rights
which will eventually be the subject of controversy and, likely, of court
actions in an attenpt to define its specific effect. \ile it is possible
to review the existing court decisions, it is not possible to guarantee
the outcome of any future court action, nor necessarily to predict the
public sentiment which mght acconpany and affect such a determnation.

There is no legal nagic associated with the use of the word 'official’,
and each provision will be interpreted (as was s. 133 in the Blakie
cases) in light of the circumstances which prevailed at the tine of
enactment, and the perceived intentions of its creators. The deternination
of a future court on any of those issues cannot be guaranteed, and even
the best worded provision may have its neaning obscured by tine. This
openess to redefinition is the major defect of a generally worded provision.

At the sane tine, it should be acknow edged that a general provision
such as the conferring of ‘official status’ has an ability to expand. and
to enconpass new issues and situations which were not within the specific
contenpl ation of the legislators when the provision was created. In
this way a general provision provides a flexibility that could be of lasting
val ue.
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Nature of Rights

In addressing the issue of rights it is also necessary to address
the issues of effective inplenmentation, for speakers of the |anguage
for affected institutions, and for those who do not speak the |anguage.
Who shoul d have the responsibility of inplenmenting the rights? And the
cost? WIIl we ask people to ‘pay for rights’ by placing the burden on
local institutions? Who will be able to enforce or trigger the rights?
A community, a region, an executive order, or an individual?

The character of the rights and the measures adopted for inplenentation,
the timng of inplenentation and geography of regional rights can be either
specific, or left to legislation and regulation. In either instance a
strong direction from a constitutional provision can insure that the
desired inplementation takes place

B. COMBINING FCRVGB

The choices presented in determning a constitutional |anguage right

are not nutually exclusive. It is possible tomake a general statenent
of rights (whether or not that inclues the designation ‘official’ ),
acconpani ed by specific rights. It is possible to create rights appropriate

to the nature of the language served, and to direct the inplenentation of
the rights through a conbination of constitutional and |egislative
provi si ons.

This effective conbination of rights is only possible if the issues
are addressed and needs determined. The sinple solution of resorting to
a generalized right and relying on that alone will not only |eave the
final determnation of rights to a court, it may well mss sone of the
most practical and effective means of enhancing the desired |anguages and
cul tures.

VIT. PROTECTI ON OF LANGUAGE RIGHT’ S

Once a decision has been reached on the |anguage rights and the form
that they will take, it is inportant to consider how the rights will be
prot ect ed.

A TaroucH LAND CLAI MS AGREEMENTS

Land clainms agreenents now have the same constitutional status as
treaty and aboriginal rights, under s. 35 of the Canada Act. It is also
possible that they are ‘guaranteed equally’ because of 2.35 (3).
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The effect of these provisions has not been tested in the courts, but
it is anticipated that they will prevent the reoccurrence of cases such as
Si kyea v. The Queen (1k4). These provisions should ensure that land clains
agreenments could not be overruled by federal (or territorial) Iegislation.
I nstead, changes would have to be neogtiated with other parties to the
claim

Language rights, especially as they relate to education or governnent
services, could fall within the paraneters of the current land clains
process. It appears, however, that they will not play a major part in the
clains negotiations in the Northwest Territories, and the prime arena for
negotiation of such rights will be within the constitutional process.

The expectation that |anguage rights will be defined through a process
of broadly based political negotiation does not preclude the possibility
that the negotiated rights could be protected as part of an aboriginal
claim This would be an effective neans of protecting |anguages from
changes by governnent. It would give the people who spoke the |anguages,
through the native organizations, a role in review ng any change which
may be proposed in the future.

B. THROUGH A NEW ACT FOR A WESTERN TERRI TORY

Language rights could be protected through an act to replace the
current Northwest Territories Act. This would insure that the territorial
government respected the rights agreed upon. Unfortunately this would
not provide the same degree of protection for the provisions as would
using the medium of land claimns.

The federal governnent controls the legislation which creates territorial
governments, and can change it without consulting with the territorial
government or native organizations, and certainly wthout receiving their
approval for proposed changes.

The Federal government could include a provision which comitted
themto re-negotiate any changes with the original parties to the negotiations.
Al though this would have political value, it would not be legally binding.

The governnent cannot ‘tie its hands’ on matters within its |egislative
conpet ence by such a conmitnment.

Until the new western territory becones a province, or until the
old British North America Act of 1871 is anended to give territories the
same security of institutions that provinces have, |anguage rights,
along with all the institutions and jurisdiction of a new territory, wll
be subject to change without reference to the legislature or inhabitants
of the territory. (15)

(14) Sikyea v. The Queen, (196L4) SCR 642, was a case where the treaty
right to hunt for ducks was overruled ty a piece of Federal |egislation,
the Mgratory Birds Act.

(15) In 1871, the Inperial Parlianment passed an anendnent to the British
North America Act of 1867. The amendment gave authority to the Federal
CGovernment to provide for the “administration, peace, order, and good
government of any territory, not for the time being, included in any
province." At fhe sane time, it said that". ..it{was) not conpetent

for the Parlianment of Canada to alter the provisions of...any Act
hereafter establishing new Provinces in the said Doninion: :
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C. THROUGH ABORIGINAL SELF-GOVERRMENT

Recent novements in Canadian Constitutional discussions in relation
to aboriginal self-governnent nay eventually lead to a third neans of
securing language rights and other territorial institutions. A though
still in the proposal stage, and suffering somewhat from the difficulties
exposed at the 1985 First Mnisters’ Conference, it appears possible
that constitutional amendments may create a process for, and a means of
protecting, agreements on aboriginal self-government.

Wth this kind of agreenent, a negotiated set of rights for northern
forms of government in an aboriginal governnent context could be characterized
as a self-governnent agreement. It would then receive the same constitutiona
protection as is currently afforded to land clains agreements

D.  EFFECTI VE PROTECTI ON

Effective protection of aboriginal |anguage rights depends upon the
security of any agreement reached from unilateral change

Federal legislation such as the current Northwest Territories Act
can be changed by the Federal Government alone. In addition it can be
changed by the incidental effect of other Federal legislation. There is
no legal obligation to negotiate or even consult on such changes, although
some woul d assert that there is a political obligation for long term
protection of [anguage rights.

Through either land claims or self-government agreenents it should
be possible to enter an agreement which is binding on all parties and which
cannot be changed without the consent of the parties who nade it. This
woul d provide reliable protection for aboriginal |anguages and insure the

continuing role of those who speak the |anguages in decisions on |anguage
rights.

VIII CONCLUSI ON

The question of language rights, with its close ties to issues of
cultural survival has been denonstrated on many occasions to be one of
extraordinary political inpact. Language questions include a denonstrated
potential for backlash and polarization of comunities

The effective protection of language rights requires a close exanination
of language needs and the capacity (or ability to develop c&pacity) « or
| anguage services. Finally, it requires a clear set of goals, followed
by a conbination of constitutional. legislative and regulatory provisions
designed to further these goals.



